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About you

1  What is your name?

Name:

2  If you are a member of an organisation (for example, a surrogacy organisation or a university), what is the name of your organisation?

Enter the name of your organisation:

No

3  Are you responding to this consultation in a personal capacity or on behalf of your organisation?

This is a personal response

If other, please provide details:

4  If responding to this consultation in a personal capacity, which term below best describes you?

Other individual

5  What is your email address?

Email address:

6  What is your telephone number?

Telephone number:

7  If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you
regard the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an
assurance that confidentiality can be maintained in all circumstances.

Please explain why you wish the information that you will provide to us to be treated as confidential:

Chapter 6: The parental order procedure

8  Consultation Question 1:

Yes

Please provide your views below:

YES

Surrogacy involves the buying and selling of a baby and the hiring of a woman's body to gestate that baby.

International surrogacy arrangements pose greater opportunities for the abuse and trafficking of children and the exploitation of birth mothers. These
are human rights issues of the utmost seriousness and so the arrangements should be overseen by a senior and experienced judge. For this reason these
cases should continue to be heard by a judge of the High Court.

Please provide your views below:

No see above

9  Consultation Question 2:

Please provide your views below:

(1) Because of the serious risk of exploitation and harm to the baby and birth mother the complexity of these matters the parental order should not be 
heard by lay justices.



(2) See above. A High Court Judge would be appropriate.

10  Consultation Question 3: We invite consultees to provide any evidence that would support either the retention of the current allocation
rules, or their reform along the lines that we discuss in Consultation Questions 1 and 2.

Please provide your views below:

11  Consultation Question 4:

No

Please provide your views below:

NO

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and parental responsibility in surrogacy arrangements should be
taken by a court or other competent authority AFTER the birth and that the child’s best interests are the paramount consideration.

Mother's must be allowed to fully understand the ramifications of relinquishing parental responsibility after the birth.

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx

12  Consultation Question 5: We provisionally propose that the rule currently contained in rule 16.35(5) of the Family Procedure Rules 2010
should be reversed, so that a parental order report is released to the parties in the proceedings by default, unless the court directs otherwise.
Do consultees agree?

Not Answered

Please provide your views below:

13  Consultation Question 6:

Please provide your views below:

(1) there is a need for greater consistency and clarity in provisions relating to the expenses of curators ad litem and reporting officers and, if so, how this
should be addressed;
(2) it should be provided by statute that, at the initial hearing or any subsequent hearing for a parental order, the court may make any such interim order
or orders for parental responsibilities and parental rights as it sees fit; and/or
(3) further procedural reform is needed and, if so, what that reform should be.

Chapter 8: Legal Parenthood: Proposals for Reform - A New Pathway

14  Consultation Question 7:

No

Please provide your views below:

This proposal contradicts the UN Special Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children and Cooperation
in respect of Intercountry Adoption of 1993. These require the birth mother to have legal parenthood and parental responsibility when the child is born
and that her consent to giving up the child must be freely given AFTER the child's birth. I believe that this important safeguard against the sale of children
and the exploitation of birth mothers should apply equally to surrogacy arrangements, in both an international and a domestic context.

This proposal would set a very dangerous precedent for all women, all mothers, all children and all of the implications need to be fully understood. There
is no evidence in the consultation paper that the law commissioners have considered these more general implications fully, if at all.

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at birth is based on (or justified by) in part at least the
wishes expressed by some ‘surrogate’ mothers prior to the consultation. I do not agree that these claimed wishes alone justify measures that contravene
the recommendations of the UN Special Rapporteur and the provisions of the Hague Convention that are designed to reduce the risk of the sale and
trafficking of children and to protect birth mothers.

Bringing a child into the world is a great responsibility and it is not ethical to encourage or condone a system that would require women to deliberately
conceive and subsequently give birth with the expectation that they would have little or no legal responsibility for the child. The rights of the child must
be prioritised regardless whether that is what some ‘surrogate’ mothers say they want or not.

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx

15  Consultation Question 8:

Not Answered



Please provide your views below:

I do not agree with the buying and selling of babies nor the rental of women's bodies for surrogacy and so I disagree with the new pathway and all
commercial surrogacy arrangements.

Not Answered

Please provide your views below:

16  Consultation Question 9: We provisionally propose that the prohibition on the use of anonymously donated gametes should apply to
traditional surrogacy arrangements with which a regulated surrogacy organisation is involved.Do consultees agree?

Other

Please provide your views below:

I do not agree with the buying and selling of babies nor the rental of women's bodies for surrogacy and so I disagree with the new pathway and all
commercial surrogacy, ie the payment of more than expenses to birth mothers for bearing and giving a baby to people other than the birth mother.
There should be an absolute prohibition of anonymously donated gametes in all circumstances.

17  Consultation Question 10: We invite consultees’ views as to whether the use of anonymously donated sperm in a traditional, domestic
surrogacy arrangement should prevent that arrangement from entering into the new pathway.

Please provide your views below:

I do not agree with the buying and selling of babies nor the rental of women's bodies for surrogacy and so I disagree with the new pathway and all
commercial surrogacy arrangements please see above.

There should be an absolute prohibition of anonymously donated gametes in all circumstances.

18  Consultation Question 11:

No

Please provide your views below:

I do not agree with the buying and selling of babies nor the rental of women's bodies for surrogacy and so I disagree with the new pathway and all
commercial surrogacy arrangements.
Therefor, I do not agree with the proposal that the ‘intended parents’ should automatically acquire legal parenthood at birth and that the birth mother
has only a limited time to object.
This contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the legal parent at birth and that all decisions
involving legal parenthood and parental responsibility in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, with
the child’s best interests being the paramount consideration.

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to give the birth mother less than 5 weeks to object. The 6
weeks after childbirth are recognised as the most rapid period of physical, physiological and emotional change that takes place in healthy human life. In a
normal delivery there might have been significant blood loss leading to anaemia. After a Caesarean, to these changes is added all the stress of recovering
from major abdominal surgery. It is totally inappropriate to expect the birth mother to make a calm and considered decision of such huge and
life-changing significance at such a time – not to mention following through with the practical requirements of putting it in writing and ensuring it is
received before the expiry of the deadline.

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx

19  Consultation Question 12:

Not Answered

Please provide your views below:

20  Consultation Question 13:

Not Answered

Please provide your views below:

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended parents’ acquiring legal parenthood automatically at birth 
unless the birth mother objects. 
 
The birth mother should be the legal parent at birth. A court should only be involved in any decision about any subsequent change of legal parenthood



and parental responsibility if in the case of non commercial surrogacy must the birth mother requires an order giving parental responsibility to be made.
Her capacity to be determined by the court and only after the birth with the child's best interest treated as paramount. 
 
 
 
Any order transferring parently responsibility should only be made after the birth and with the child’s best interest being the paramount consideration, in
accordance with the UN Special Rapporteur’s recommendations.* 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to give the birth mother less than 5 weeks to object. The 6
weeks after childbirth are recognised as the most rapid period of physical, physiological and emotional change that takes place in healthy human life. In a
normal delivery there might have been significant blood loss leading to anaemia. After a Caesarean, to these changes is added all the stress of recovering
from major abdominal surgery. It is totally inappropriate to expect the birth mother to make a calm and considered decision of such huge and
life-changing significance at such a time – not to mention following through with the practical requirements of putting it in writing and ensuring it is
received before the expiry of the deadline. 
 
No order of parental responsibility should be made in favour of people who have made payments in respect of the transfer of parental rights to
themselves nor payment for the use of the birth mother's body. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx

21  Consultation Question 14:

No

Please provide your views below:

This proposal. It contradicts the UN Special Rapporteur’s recommendation* that all decisions involving legal parenthood and parental responsibility in
surrogacy arrangements should be taken by a court or other competent authority AFTER the birth and that the child’s best interests are the paramount
consideration. A welfare assessment is an absolute requirement if an informed decision is to be made about the child’s best interest. Therefore a welfare
assessment MUST be made after the child’s birth.

The pre-conception assessment would typically have been carried out more than a year before the birth of the child. Much can change in that time.

The justification that a welfare assessment after the birth of the child is not necessary because parents of children born through the normal process are
not subject to such checks does not hold. Pregnancy, birth and the post-partum changes are intense physical and existential experiences that change you
and prime you to love and be sensitive to the new-born child and rise to the challenge of the enormous task of raising him or her to adulthood. For
obvious reasons ‘intended parents’ do not have this advantage.

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, physiological and emotional resources, which means she has
already made a huge and unquantifiable, nearly year-long, commitment to the child. This means her practical and emotional commitment to the child is
already well-developed, giving her the best chance of surmounting all the difficulties that will inevitably arise over the course of the child’s childhood and
adolescence.

The ‘intended parents’ have had no similar experience. The investment of financial resources does not in any way prepare you for the practical reality of
caring for a new-born child and the long road of nurturing and shepherding him or her to adulthood.

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx

22  Consultation Question 15:

No

Please provide your views below:

NO

I profoundly disagree with the ‘new pathway.’

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for financial gain. This risk is likely to increase if the partner
does not have legal parenthood or parental responsibility for any children born of the arrangement. This is enough reason to reject this proposal.

However, it also represents a significant change in legal parenthood rules and would therefore have an implication for all children, all families because it
would set a precedent. It should not be introduced without a full assessment of all the implications, including on the rights of mothers and children. There
is no evidence that the law commissioners have carried out any such assessment.

1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside the new pathway, the surrogate’s spouse or civil partner
should continue to be a legal parent of the child born as a result of the arrangement.

Yes



Please share your views below:

The normal legal parenthood rules should apply. This will reduce the risk of spouses and partners coercing women into surrogacy for financial gain.
Paragraph 8.57

23  Consultation Question 16:

No

Please provide your views below:

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended parents’ acquiring legal parenthood automatically at birth
unless the birth mother objects. The birth mother should always be the legal parent of the child at birth and this should not change if the child is stillborn.

No

Please provide your views below:

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this situation. The birth mother should always be the legal
parent of the child at birth and this should not change if the child is stillborn and the registration should accurately reflect this.

24  Consultation Question 17: We provisionally propose that, for surrogacy arrangements outside the new pathway, where the child dies
before the making of the parental order, the surrogate should be able to consent to the intended parents being registered as the parents
before the expiry of the period allowed for the registration of the birth, provided that the intended parents have made a declaration to the
effect that the relevant criteria for the making of a parental order are satisfied, on registration of the birth.Do consultees agree?

No

Please provide your views below:

I do not agree that the ‘intended parents’ being registered as the legal parents in this situation. The birth mother should always be the legal parent of the
child at birth and if the child dies before the parental order, the registration of birth should accurately reflect that the birth mother was the legal parent.

25  Consultation Question 18: For surrogacy arrangements in the new pathway, we invite consultees’ views as to whether, where the surrogate
dies in childbirth or before the end of the period during which she can exercise her right to object, the arrangement should not proceed in the
new pathway and the intended parents should be required to make an application for a parental order.

Please provide your views below:

I do not agree with the new pathway.

26  Consultation Question 19:

No

Please provide your views below:

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased ‘intended parents’ being registered as the legal parents in
this situation. The birth mother should always be the legal parent of the child at birth and the registration of birth should accurately reflect this.

Please provide your views below:

27  Consultation Question 20:

Yes

Please provide your views below:

28  Consultation Question 21: We invite consultees’ views as to: (1) a temporary three-parent model of legal parenthood in surrogacy cases;
and (2) how the legal parenthood of the surrogate should be extinguished in this model.

Please provide your views below:

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth mother should be the legal parent at birth and all
decisions involving legal parenthood and parental responsibility in surrogacy arrangements should be taken by a court or other competent authority
AFTER the birth of the child with the best interests of the child being the paramount consideration, as recommended by the UN Special Rapporteur.*

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx

29  Consultation Question 22:

Please provide your views below:



I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the legal parent and have parental responsibility at birth and
all decisions involving legal parenthood and parental responsibility in surrogacy arrangements should be taken by a court or other competent authority
AFTER the birth of the child based on the best interests of the child, as recommended by the UN Special Rapporteur.*

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx

30  Consultation Question 23:

Please provide your views below:

The child’s best interests should drive all decisions about the child in the event of a dispute about a surrogacy arrangement. The welfare checklist
provides a comprehensive summary of the issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s
recommendation* that the child’s best interest is the paramount consideration. I therefore do not believe any other factors should be added.

Specifically, there should be no consideration of the rights of others to the child.

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx

31  Consultation Question 24:

Please provide your views below:

The child’s best interests should drive all decisions when considering whether to make a parental order. The welfare checklist provides a comprehensive
summary of the issues to be considered and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the child’s best
interest is the paramount consideration. I therefore do not believe any other factors should be added.

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx

32  Consultation Question 25: We invite consultees’ view as to whether section 10 of the Children Act 1989 should be amended to add the
intended parents to the category of those who can apply for a section 8 order without leave.

Please provide your views below:

Not in the case of commercial surrogacy.

In the case of altruistic surrogacy the child’s best interests should drive all decisions when considering whether to make a parental order. The welfare
checklist provides a comprehensive summary of the issues to be considered and is adequate as it is, and it conforms to UN Special Rapporteur’s
recommendation* that the child’s best interest is the paramount consideration. I therefore do not believe any other factors should be added.

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx

33  Consultation Question 26:

No

Please provide your views below:

I disagree with this proposal. The birth mother should be the legal parent at birth and all decisions involving legal parenthood and parental responsibility
in surrogacy arrangements should be taken by a court or other competent authority AFTER the birth of the child, as recommended by the UN Special
Rapporteur* in order to reduce the risk of the sale and trafficking of children and the exploitation of women and their reproductive capacities.

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility is based on (or justified by) the wishes expressed by
some ‘surrogate’ mothers prior to the consultation. Their wishes alone do not justify measures that contravene recommendations of the UN Special
Rapporteur and the provisions of the Hague Convention that are designed to reduce the risk of the sale and trafficking of children.

Bringing a child into the world is a great responsibility and it is not ethical to condone a system that would require women to give birth with the
expectation that they would have no legal responsibility for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised
regardless whether that is what some birth mothers say they wish.

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx

34  Consultation Question 27:

No

Please provide your views below:

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended parents’ should acquire parentage or parental 
responsibility automatically. The birth mother should be the legal parent at birth and all decisions involving legal parenthood and parental responsibility



in surrogacy arrangements should be taken by a court or other competent authority AFTER the birth of the child, with the child’s best interest the
paramount consideration. This is the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale and trafficking of
children and the exploitation of women and their reproductive capacities. 
 
I understand that the decision to automatically grant the ‘intended parents’ parental responsibility is based on (or justified by) the wishes expressed by
some ‘surrogate’ mothers prior to the consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
18 
 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to reduce the risk of the sale and trafficking of children. 
 
Bringing a child into the world is a great responsibility and it is not ethical to condone a system that would require women to give birth with the
expectation that they would have no responsibility for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised
regardless whether that is what some birth mothers say they wish. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx

35  Consultation Question 28: We provisionally propose that, for surrogacy arrangements within the new pathway, the surrogate should retain
parental responsibility for the child born as a result of the arrangement until the expiry of the period during which she can exercise her right
to object, assuming that she does not exercise her right to object.Do consultees agree?

Other

Please provide your views below:

OTHER

I agree that the birth mother should have parental responsibility for the child but NOT that the ‘intended parents’ should get automatic legal parenthood
and parental responsibility.

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements should be taken by a court or other competent authority
AFTER the birth of the child, with the child’s best interest the paramount consideration. This is the recommendation of the UN Special Rapporteur* and
has the aim of reducing the risk of the sale and trafficking of children and the exploitation of women and their women’s reproductive capacities.

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx

36  Consultation Question 29:

Please provide your views below:

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have legal parenthood and parental responsibility at and after
the birth and all subsequent decisions involving legal parenthood and parental responsibility should be taken by a court or other competent authority,
with the child’s best interest the paramount consideration. This is the recommendation of the UN Special Rapporteur* and has the aim of reducing the
risk of the sale and trafficking of children and the exploitation of women and their reproductive capacities.

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx

Chapter 9: The Regulation of Surrogacy Arrangements

37  Consultation Question 30: We provisionally propose that traditional surrogacy arrangements should fall within the scope of the new
pathway.Do consultees agree?

No

Please provide your views below:

I do not agree with the new pathway.

38  Consultation Question 31: We invite the views of independent surrogates, and intended parents who have used independent surrogacy
arrangements, to tell us about their experience. In particular, we would be interested to hear about any health screening, counselling and
legal advice that took place.

Please provide your views below:

39  Consultation Question 32:

Please provide your views below:

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts binding obligations under the UNCRC and its first
optional protocol.



Please provide your views below:

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts binding obligations under the UNCRC and its first
optional protocol.

40  Consultation Question 33:

No

Please provide your views below:

Profit should not be made by anyone or anybody as a result of surrogacy as a matter of public policy.

Regulated surrogacy organisations would sanction and legitimise surrogacy and inevitably lead to an increase in its prevalence. Surrogacy to be a
violation of the human rights of both women and children.

Other

Please provide your views below:

Profit should not be made by anyone or anybody as a result of surrogacy as a matter of public policy.

Regulated surrogacy organisations would sanction and legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to be
a violation of the human rights of both women and children.

Other

Please provide your views below:

Profit should not be made by anyone or anybody as a result of surrogacy as a matter of public policy.

Regulated surrogacy organisations are regulation thereof would sanction and legitimise surrogacy and inevitably lead to an increase in its prevalence. I
consider surrogacy to be a violation of the human rights of both women and children.

41  Consultation Question 34:

Please provide your views below:

Profit should not be made by anyone or anybody as a result of surrogacy as a matter of public policy.

Regulated surrogacy organisations are regulation thereof would sanction and legitimise surrogacy and inevitably lead to an increase in its prevalence. I
consider surrogacy to be a violation of the human rights of both women and children.

Please provide your views below:

Profit should not be made by anyone or anybody as a result of surrogacy as a matter of public policy.

Regulated surrogacy organisations are regulation thereof would sanction and legitimise surrogacy and inevitably lead to an increase in its prevalence. I
consider surrogacy to be a violation of the human rights of both women and children.

Please provide your views below:

Profit should not be made by anyone or anybody as a result of surrogacy as a matter of public policy.

Regulated surrogacy organisations are regulation thereof would sanction and legitimise surrogacy and inevitably lead to an increase in its prevalence. I
consider surrogacy to be a violation of the human rights of both women and children.

42  Consultation Question 35: We provisionally propose that regulated surrogacy organisations should be non-profit making bodies. Do
consultees agree?

Other

Please provide your views below:

OTHER 
 
I disagree with the proposal for regulated surrogacy organisations because they would sanction surrogacy, which I consider a violation of the human 
rights of both women and children, and would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they will inevitably 
be driven by commercial imperatives (for example, to cover costs, salaries, etc.) and will need to continuously seek new business and to convince or 
coerce more women to act as ‘surrogates.’ 
 
Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and prostitution, is a potential violation of Article 6 of CEDAW,



which prohibits third-parties profiting or otherwise benefiting from the prostitution of women.

43  Consultation Question 36: We invite consultees’ views as to what should be included in the definition of matching and facilitation services.

Please provide your views below:

I disagree with organisations being able to provide matching and facilitation services, because that would inevitably lead to an increase in surrogacy,
which I consider a violation of the human rights of both women and children.

44  Consultation Question 37: We provisionally propose that only regulated surrogacy organisations should be able to offer matching and
facilitation services in respect of surrogacy arrangements in the new pathway. Do consultees agree?

Other

Please provide your views below:

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated surrogacy organisations or any other organisations being able to
provide matching and
facilitation services for any type of surrogacy, because that would inevitably lead to an increase in surrogacy, which I consider a violation of the human
rights of both women and children

45  Consultation Question 37: We invite consultees’ views as to whether only regulated surrogacy organisations should be able to offer
matching and facilitation services in respect of surrogacy arrangements outside the new pathway.

Please provide your views below:

I disagree with regulated surrogacy organisations or any other organisations being able to provide matching and
facilitation services for any type of surrogacy, because that would inevitably lead to an increase in surrogacy, which I consider a violation of the human
rights of both women and children

46  Consultation Question 38: We invite consultees’ views as to the sanctions that should be available against organisations that offer
matching and facilitation services without being regulated to do so, and whether these should be criminal, civil or regulatory.

Please provide your views below:

I do not accept that matching and facilitation services should be allowed – regardless who they are provided by – because they would inevitably lead to an
increase in surrogacy, which I consider a violation of the human rights of both women and children. Offering such services should be a criminal offence

47  Consultation Question 39: We provisionally propose that the remit of the Human Fertilisation and Embryology Authority be expanded to
include the regulation of regulated surrogacy organisations, and oversight of compliance with the proposed legal requirements for the new
pathway to legal parenthood. Do consultees agree?

Other

Please provide your views below:

OTHER

I disagree with the proposal for regulated surrogacy organisations because they would sanction surrogacy, which I consider a violation of the human
rights of both women and children, and would drive an increase in surrogacy.

Please provide your views below:

N/A

48  Consultation Question 40: We provisionally propose that surrogacy agreements should remain unenforceable (subject to the exception we
provisionally propose in Consultation Question 88 in relation to financial terms). Do consultees agree?

Yes

Please provide your views below:

49  Consultation Question 41: We provisionally propose that there should be no prohibition against charging for negotiating, facilitating and
advising on surrogacy arrangements. Do consultees agree?

No

Please provide your views below:

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, because I consider it a violation of the human rights of both 
women and the child. The idea of organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of Article 6 of CEDAW,



given the parallels between surrogacy and prostitution. Article 6 prohibits the exploitation of the prostitution of women – which includes deriving any
form of benefit from women’s prostitution. Paragraph

50  Consultation Question 42: We provisionally propose that the current ban on advertising in respect of surrogacy should be removed, with
the effect that there will be no restrictions on advertising anything that can lawfully be done in relation to surrogacy arrangements. Do
consultees agree?

No

Please provide your views below:

I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. Surrogacy is a violation of the human rights of both women
and children, and enabling advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent.

At this time of increasing poverty and inequality, it would be unethical to promote the idea that being a ‘surrogate’ mother would be a solution to an
impoverished woman’s financial problems. If this proposal is implemented, Facebook and Google are likely present surrogacy ads to female students and
young women suggesting that becoming a ‘surrogate’ would provide the solution to their financial worries. The most disadvantaged young women would
be the most vulnerable to this idea and it is doubtful it would ever truly be in her best interest.

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, we need to protect disadvantaged women from the
temptation of renting their wombs. This means that advertising of surrogacy MUST remain banned.

Chapter 10: Children's Access to Information About Surrogacy Arrangements

51  Consultation Question 43: We provisionally propose that, in England and Wales, where the making of a parental order in respect of a child
born of a surrogacy arrangement has been recorded in the Parental Order Register, the child should be able to access his or her original birth
certificate at the age of 18. Do consultees agree?

Yes

Please provide your views below:

52  Consultation Question 44: We provisionally propose that where children are born of surrogacy arrangements that result in the intended
parents being recorded as parents on the birth certificate, the full form of that certificate should make clear that the birth was the result of a
surrogacy arrangement. Do consultees agree?

No

Please provide your views below:

I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. Surrogacy is a violation of the human rights of both women
and children, and enabling advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent.

At this time of increasing poverty and inequality, it would be unethical to promote the idea that being a ‘surrogate’ mother would be a solution to an
impoverished woman’s financial problems. If this proposal is implemented, Facebook and Google are likely present surrogacy ads to female students and
young women suggesting that becoming a ‘surrogate’ would provide the solution to their financial worries. The most disadvantaged young women would
be the most vulnerable to this idea and it is doubtful it would ever truly be in her best interest.

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, we need to protect disadvantaged women from the
temptation of renting their wombs. This means that advertising of surrogacy MUST remain banned.

53  Consultation Question 45: We invite consultees’ views as to whether the birth registration system in England and Wales requires reform
and, if so, which reforms they would like to see.

Please provide your views below:

I do not consider the birth registration system to be in need for reform. I am particularly opposed to changes to allow for the registration of three parents
or for anyone other than the birth mother to be recorded as the mother on the original birth certificate. Such proposals could lead to the facilitation of
the sale of children and an erosion of mothers’ rights and a diluting of the understanding that the relationship between the birth mother and the child is
unique.

54  Consultation Question 46: We provisionally propose that, in England and Wales, from the age of 18, a child who has been the subject of a
parental order should be able to access all the documents contained in the court’s file for those parental order proceedings.Do consultees
agree?

Yes

Please provide your views below:

55  Consultation Question 47:



Yes

Please provide your views below:

Other

Please provide your views below:

OTHER

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy organisations. However, should surrogacy take place, it is
important that the children have access to information about their origins and these proposals seem generally sound, except that the information held
on gamete donors should also include identifying information – because otherwise it trivialises the creation of a child and denies the child the right to
know her or his genetic parentage

56  Consultation Question 48: We invite consultees’ views as to whether non-identifying information about the surrogate and the intended
parents should be recorded in the national register of surrogacy arrangements and available for disclosure to a child born of a surrogacy
arrangement.

Please provide your views below:

I agree but with the proviso that all the information should be identifying – because otherwise it trivialises the creation of a child and denies the child the
right to know her or his genetic parentag

57  Consultation Question 49:

Yes

Please provide your views below:

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable

Please provide your views below:

58  Consultation Question 50: We invite consultees’ views as to whether there should be any provision for those born of a surrogacy
arrangement to make a request for information to disclose whether a person whom he or she is intending to marry, or with whom he or she
intends to enter into a civil partnership or intimate physical relationship, was carried by the same surrogate.

Please provide your views below:

Yes this should be facilitated

59  Consultation Question 51:

Yes

Please provide your views below:

Please provide your views below:

Yes

60  Consultation Question 52:

Please provide your views below:

yes to 1 and 2

Please provide your views below:

The intended parent who is not a party to the application for a parental order should be recorded in the register.

61  Consultation Question 53: For surrogacy arrangements outside the new pathway, we invite consultees’ views as to whether details of an
intended parent who is not a party to the application for a parental order should be recorded in the register.

Please provide your views below:

Chapter 11: Eligibility Criteria for a Parental Order

62  Consultation Question 54: We provisionally propose that the six month time limits in sections 54 and 54A of the HFEA 2008 for making a
parental order application should be abolished. Do consultees agree?



Please provide your views below:

The intended parent who is not a party to the application for a parental order should be recorded in the register.

63  Consultation Question 55:

No

Please provide your views below:

I disagree with this because it is a violation of women’s rights and would increase the risk of child trafficking and exploitation of the rental of women’s
wombs. An adoption order can be considered as an option when a parental order is not possible.

No

Please provide your views below:

Chapter 12: Eligibility Criteria for Both a Parental Order and for the New Pathway

64  Consultation Question 56:

Not Answered

Please provide your views below:

I do not agree with the new pathway. I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be domiciled (and not
simply habitually resident) in the UK in order to avoid surrogacy tourism.

Please provide your views below:

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual residents but not domiciled in the UK – because of the risk
of surrogacy tourism.

65  Consultation Question 57:

Please provide your views below:

The qualifying categories of relationship should not be reformed or removed.

66  Consultation Question 58: We provisionally propose that to use the new pathway, intended parents should be required to make a
declaration in the surrogacy agreement that they intend for the child’s home to be with them. Do consultees agree?

Not Answered

Please provide views below:

67  Consultation Question 59:

No

Please provide views below:

NO

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should be retained. I dispute that surrogacy is ever a ‘medical
necessity.’

Please provide views below:

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are likely to result in an increase in surrogacy. I therefore do
not believe that double donation should be permitted under the parental order pathway in domestic surrogacy arrangements.

Yes

Please provide views below:

68  Consultation Question 60: We provisionally propose that if the requirement for a genetic link is retained for domestic cases outside the
new pathway, the requirement should not apply, subject to medical necessity, if the court determines that the intended parents in good faith
began the surrogacy arrangement in the new pathway but were required to apply for a parental order. Do consultees agree?

No



Please provide your views below:

NO

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic link should be retained. I dispute that surrogacy is ever a
‘medical necessity.’ Paragraph

69  Consultation Question 61: We provisionally propose that if double donation is permitted only in cases of medical necessity, an exception
should be made to allow a parental order to be granted to a single parent without a genetic link where the intended parent’s former partner
provides gametes but the intended parents’ relationship breaks down before the grant of a parental order. Do consultees agree?

No

Please provide views below:

NO

I dispute that surrogacy is ever a ‘medical necessity

70  Consultation Question 62:

Please provide your views below:

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights and that it should therefore be banned. I dispute that
surrogacy is ever a ‘medical necessity.’

Please provide your views below:

I dispute that surrogacy is ever a ‘medical necessity.

71  Consultation Question 63:

Not Answered

Please provide your views below:

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in any surrogacy arrangements for the recording of the
identity of all genetic parents and the birth mother.

Please provide your views below:

While I oppose surrogacy and want to see it banned, I support this condition for a parental order in the circumstances described in both (1) and (2).

Yes

Please provide your views below:

While I oppose surrogacy and want to see it banned, if it happens, I support this provision.

72  Consultation Question 64:

No

Please provide your views below:

NO

I am opposed to surrogacy and would like to see it banned, because it is a violation of both women’s and children’s human rights.

Raising children is demanding and requires vital parents who are engaged with life and society and who can reasonably be expected to survive in good
health until the child reaches adulthood. Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is to be opened up,
a maximum age limit for ‘intended parents’ is imperative. This will make it clear that society does not condone older people entering a surrogacy
arrangement and will make it less likely that older people will go ahead with such an arrangement and present the court with a fait accompli.

Any age limits in the legislation will have a normative effect – and will inevitably be understood as society sanctioning entering a surrogacy arrangement
up to that age but not beyond. It is therefore imperative that age limits are set very carefully.

Please provide your views below:

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be allowed, there should be a maximum age limit for ‘intended 
parents’ and it should be 45. 



Raising children is demanding and requires vital parents who are engaged with life and society and who can reasonably be expected to survive in good
health until the child reaches adulthood. 
36 
 
I am opposed to surrogacy per se, because it is a violation of both women’s and children’s human rights. However, it is particularly unethical when the
‘intended parents’ are old. I therefore consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that society does not
consider it acceptable for older people to enter into a surrogacy arrangement and will make it less likely that they will. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as society sanctioning entering a surrogacy arrangement
up to that age. It is therefore imperative that age limits are set very carefully.

Not Answered

Please provide your views below:

73  Consultation Question 65:

Not Answered

Please provide your views below:

Not Answered

Please provide your views below:
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 
university), what is the name of your organisation? 

[N/A 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 
organisation? 

 This is a personal response 

: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

(Other individual 

5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement email 
when you submit your response. 

6. What is your telephone number? 

Telephone number:  

 

 

7. If you want the information that you provide in response to this consultation to be 
treated as confidential, please explain to us why you regard the information as confidential. 
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As explained in our privacy notice, we will take full account of your explanation but cannot 
give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 
allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 
children and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced judge. 
For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 
the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 
should continue to be heard by lay justices, or whether they should be allocated to another 
level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 
judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 
exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 
the arrangements should be overseen by a senior and experienced judge. For this reason these 
cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 
judges or higher. 
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Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 
current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental 
responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 
Chapter 8 that all intended parents (whether in the new pathway or not) automatically 
acquire parental responsibility if the child is living with or being cared for by them is not 
supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth and that the child’s best interests are the paramount consideration. 
Nothing about the transfer of parental responsibility should be automatic and all options should 
be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 
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Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 
should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 
expenses of curators ad litem and reporting officers and, if so, how this should be 
addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 
for a parental order, the court may make any such interim order or orders for 
parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 
child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 
statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 
subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
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I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 
recommendations* and the Hague Convention on the Protection of Children and Cooperation in 
respect of Intercountry Adoption of 1993. These require the birth mother to have legal 
parenthood and parental responsibility when the child is born and that her consent to giving up 
the child must be freely given AFTER the child's birth. I believe that this important safeguard 
against the sale of children and the exploitation of birth mothers should apply equally to 
surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 
all of the implications need to be fully understood. There is no evidence in the consultation paper 
that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 
birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. I do not agree that these claimed wishes alone justify 
measures that contravene the recommendations of the UN Special Rapporteur and the 
provisions of the Hague Convention that are designed to reduce the risk of the sale and 
trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 
condone a system that would require women to deliberately conceive and subsequently give 
birth with the expectation that they would have little or no legal responsibility for the child. The 
rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 
say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 
should be under a duty to keep a record of surrogacy arrangements under the new 
pathway to which they are a party, with such records being retained for a specified 
minimum period. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 
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1.9 We invite consultees’ views as to what the length of that period should be: whether 100 
years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 
should apply to traditional surrogacy arrangements with which a regulated surrogacy 
organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 
would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from 
entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 
by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 
within a defined period, with the objection being sent to both the intended parents 
and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 
week. 

Do consultees agree? 
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NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 
legal parenthood at birth and that the birth mother has only a limited time to object. This 
contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 
legal parent at birth and that all decisions involving legal parenthood and parental responsibility 
in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 
with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 
should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 
child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 
obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
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parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 
birth of the child that they have no reason to believe that the surrogate has lacked 
capacity at any time during the period in which she had the right to object to the 
intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 
which she has the right to object to the intended parents acquiring legal parenthood, 
the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 
unable to provide the positive consent within the relevant period, the surrogacy 
arrangement should exit the new pathway and the intended parents should be able 
to make an application for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
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and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 
result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 
should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 
her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements should be taken by a court or other competent authority AFTER the 
birth and that the child’s best interests are the paramount consideration. A welfare assessment is 
an absolute requirement if an informed decision is to be made about the child’s best interest. 
Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 
the birth of the child. Much can change in that time.  
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The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not 
hold. Pregnancy, birth and the post-partum changes are intense physical and existential 
experiences that change you and prime you to love and be sensitive to the new-born child and 
rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 
reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and 
emotional commitment to the child is already well-developed, giving her the best chance of 
surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 
and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 
does not in any way prepare you for the practical reality of caring for a new-born child and the 
long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 
under the new pathway, where the surrogate has exercised her right to object to the 
intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 
partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
parental responsibility for any children born of the arrangement. This is enough reason to reject 
this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 
have an implication for all children, all families because it would set a precedent. It should not be 
introduced without a full assessment of all the implications, including on the rights of mothers and 
children. There is no evidence that the law commissioners have carried out any such 
assessment. 
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1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 
the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 
parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 
partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 
exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 
the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 
birth mother should always be the legal parent of the child at birth and this should not change if 
the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 
arrangement is stillborn, the surrogate should be able to consent to the intended parents 
being registered as the parents before the expiry of the period allowed for the registration 
of the birth, provided that the intended parents have made a declaration to the effect that 
the relevant criteria for the making of a parental order are satisfied, on registration of the 
stillbirth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 
situation. The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn and the registration should accurately reflect this. 
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Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 
where the child dies before the making of the parental order, the surrogate should be able 
to consent to the intended parents being registered as the parents before the expiry of the 
period allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a parental order 
are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 
situation. The birth mother should always be the legal parent of the child at birth and if the child 
dies before the parental order, the registration of birth should accurately reflect that the birth 
mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period during which 
she can exercise her right to object, the arrangement should not proceed in the new 
pathway and the intended parents should be required to make an application for a 
parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 
both intended parents die during the surrogate’s pregnancy, the intended parents should 
be registered as the child’s parents on birth, subject to the surrogate not exercising her 
right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 
‘intended parents’ being registered as the legal parents in this situation. The birth mother should 
always be the legal parent of the child at birth and the registration of birth should accurately 
reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 
pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 
interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 
permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 
surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 
possible for the intended parents to be registered as the child’s parents, but that 
there should be a procedure for the surrogate to provide details of the intended 
parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 
arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 
deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 
applicant under section 54A: 



14 
 

(1) the applicant should have to make a declaration that it was always intended that 
there would only be a single applicant for a parental order in respect of the child 
concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 
notice to be given to the potential second intended parent of the application and an 
opportunity given to that party to provide notice of opposition within a brief period 
(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 
she should be required to make his or her own application within a brief period (say 
14 days), otherwise the application of the first intended parent will be determined by 
the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 
mother should be the legal parent at birth and all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth of the child with the best interests of the child being the paramount 
consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 
have proposed, leading to the acquisition of legal parenthood by the intended 
parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 
legal parent and have parental responsibility at birth and all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or other 
competent authority AFTER the birth of the child based on the best interests of the child, as 
recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 
should be amended to provide for the court to have regard to additional specific 
factors in the situation where it is considering the arrangements for a child in the 
context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 
a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 
issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 
and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 
Regulations) should be further amended to provide for the court to have regard to 
additional specific factors in the situation where it is considering whether to make a 
parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 
order. The welfare checklist provides a comprehensive summary of the issues to be considered 
and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 
child’s best interest is the paramount consideration. I therefore do not believe any other factors 
should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 
8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 
and her reproductive capacities in all surrogacy arrangements. The court should therefore 
always have oversight of the arrangements. I am also concerned that there should be no 
liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 
not believe that ‘intended parents’ should be added to the list of those who can apply for a 
section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire parental 
responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 
all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 
trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify measures that contravene recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no legal 
responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 
be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 
and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 
have parental responsibility for the child where the child is living with, or being cared 
for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should acquire parentage or parental responsibility automatically. The birth mother 
should be the legal parent at birth and all decisions involving legal parenthood and parental 
responsibility in surrogacy arrangements should be taken by a court or other competent authority 
AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 
the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 
sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to 
object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, with the 
child’s best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended parents, 
during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 
party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 
legal parenthood and parental responsibility at and after the birth and all subsequent decisions 
involving legal parenthood and parental responsibility should be taken by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we 
would be interested to hear about any health screening, counselling and legal advice that 
took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 
particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 
for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 
and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 
including the creation, maintenance and operation of necessary policies and 
procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 
should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 
responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 
will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 
and will need to continuously seek new business and to convince or coerce more women to act 
as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 
prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 
otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 
facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 
that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 
rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 
offer matching and facilitation services in respect of surrogacy arrangements in the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 
be able to offer matching and facilitation services in respect of surrogacy arrangements 
outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, 
and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 
are provided by – because they would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. Offering such services 
should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy organisations, and 
oversight of compliance with the proposed legal requirements for the new pathway to legal 
parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 
apply to regulated surrogacy organisations, including which additional or new areas of 
regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in relation 
to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 
because I consider it a violation of the human rights of both women and the child. The idea of 
organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 
Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 
the exploitation of the prostitution of women – which includes deriving any form of benefit from 
women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 
should be removed, with the effect that there will be no restrictions on advertising anything 
that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 
Surrogacy is a violation of the human rights of both women and children, and enabling 
advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented, Facebook and Google are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 
their financial worries. The most disadvantaged young women would be the most vulnerable to 
this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 
we need to protect disadvantaged women from the temptation of renting their wombs. This 
means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 
order in respect of a child born of a surrogacy arrangement has been recorded in the 
Parental Order Register, the child should be able to access his or her original birth 
certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 
result in the intended parents being recorded as parents on the birth certificate, the full 
form of that certificate should make clear that the birth was the result of a surrogacy 
arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should be recorded as parents on the original birth certificate. The birth mother should 
be recorded as the birth mother on the birth certificate and all decisions involving legal 
parenthood and parental responsibility should be taken after the birth by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 
to changes to allow for the registration of three parents or for anyone other than the birth mother 
to be recorded as the mother on the original birth certificate. Such proposals could lead to the 
facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 
understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained 
in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete 
donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 
outside the new pathway, provided that the information about who has contributed 
gametes for the conception of the child has been medically verified, and that the 
information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 
conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 
order should record full information about a child’s genetic heritage where available 
and established by DNA or medical evidence, recording the use of an anonymous 
gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children have 
access to information about their origins and these proposals seem generally sound, except that 
the information held on gamete donors should also include identifying information – because 
otherwise it trivialises the creation of a child and denies the child the right to know her or his 
genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy 
arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 
trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying 
information, and 16 for non-identifying information (if such information is included on the 
register), provided that he or she has been given a suitable opportunity to receive 
counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 
whether the information is identifying or non-identifying respectively) should be able to 
access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 
a surrogacy arrangement to make a request for information to disclose whether a person 
whom he or she is intending to marry, or with whom he or she intends to enter into a civil 
partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify each 
other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 
to the same surrogate – but who are not genetically related – to access the register to 
identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify 
each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental 
order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 
in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 
HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 
parent) is not required, namely where a person cannot be found or is incapable of 
giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 
any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 
surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 
intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors 
set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 
with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident in 
the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 
domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 
imposed on the test of habitual residence, for example, a qualifying period of habitual 
residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 
residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 
reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 
prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the child’s 
home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 
parents, provide gametes for the conception of the child, so that double donation of 
gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a gamete due to 
infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 
be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 
parental order pathway (to the same extent that it may be permitted in the new pathway) in 
domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 
likely to result in an increase in surrogacy. I therefore do not believe that double donation should 
be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 
intended parents contribute gametes to the conception of the child in the parental order 
pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical 
necessity, if the court determines that the intended parents in good faith began the 
surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 
link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single 
parent without a genetic link where the intended parent’s former partner provides gametes 
but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 
and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 
introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 
any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 
parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 
conception of the child, that the genetic link is demonstrated to the court with 
medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 
in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 
order that the identity of the surrogate is entered on the national register of surrogacy 
agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account 
in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 
women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 
to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 
that society does not condone older people entering a surrogacy arrangement and will make it 
less likely that older people will go ahead with such an arrangement and present the court with a 
fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 
therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 
maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 
human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 
consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 
society does not consider it acceptable for older people to enter into a surrogacy arrangement 
and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 
that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 
old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 
18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 
age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 
they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 
(at the time of conception), in order for the court to have the power to make a parental 
order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 
violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 
as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 
suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 
the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 
childhood and has not yet had an opportunity to establish herself as an adult. This means that 
she is particularly vulnerable to coercion and manipulation. There should be a significantly older 
minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 
more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 
Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 
not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be 
required to attend counselling with regard to the implications of entering into that 
arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 
the surrogate and the intended parents should take independent legal advice on the effect 
of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is unsuitable 
for having being convicted of, or received a police caution for, any offence appearing on a 
prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 
person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 
adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 
understand what pregnancy and childbirth are like and how they will change you until or unless 
you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more 
than four pregnancies. It is abhorrent that female dogs have better protections than women 
would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 
production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 
receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 
relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 
additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 
essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 
entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 
and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 
self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 
above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 
had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 
means-tested social welfare benefits, how that has been addressed in their 
surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 
ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 
outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 
symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 
significant emotional and relationship difficulties. Infection may complicate healing, and some 
women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 
haemorrhage can be very significant, and potentially result in emergency hysterectomy and 
blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 
screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 
and the fact that some of these may not have been identified yet by researchers is also a real 
risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 
unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 
indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 
Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 
those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 
and although the maternal mortality rate is low, it can have significant sequelae, including renal 
failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 
permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 
and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 
can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 
C section may experience ongoing pain around the scar. Some sources quote this as affecting 
between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 
take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 
multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 
factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 
anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 
depression and post partum psychosis can be fatal, and impact on a woman’s health for many 
years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 
and it does make me wonder how the list of complications was created. I’d also like to know what 
level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 
mandated to do so. This potentially creates a situation where some “luckier” women would 
receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 
surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 
intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the 
surrogate’s death, including through payment of the cost of life assurance for the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 
nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 



48 
 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 
agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 
the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 
and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 
the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the 
event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 
to be able to be reduced in the event of a miscarriage or termination, whether such 
provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 
not discussed which they think intended parents should be able to agree to pay to the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as part of 
our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects 
of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 
the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 
under the new pathway become enforceable, the ability to do so should not be dependent 
on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 
agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 
context to share with us their views on our proposed reforms and consultation questions in 
this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 
a child born through an international surrogacy arrangement as a British citizen and 
obtaining a passport for the child. In particular, we would be interested to hear how long 
the application took after the birth of the child, and any information consultees have about 
causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international 
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. I therefore strongly disagree with this 
proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In 
particular, we would be interested to hear how long the application took after the birth of 
the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a visa in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the 
birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict 
the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child 
under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 
surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 
having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 
outside the Rules that the intended parents must apply for a parental order within six 
months of the child’s birth should be removed (regardless of whether the availability of the 
visa is brought within the Rules), if our provisional proposal to remove the time limit on 
applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a EU Uniform Format Form in respect of a child born through an 
international surrogacy arrangement, before the child is born. The application will need to 
be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international 
surrogacy arrangement. In particular we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and immigration 
consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is 
possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the 
legal parents of the child in the country of the child’s birth, should also be recognised as 
the child’s legal parents in the UK, without it being necessary for the intended parents to 
apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 
the domestic law and practice in the country in question provides protection against the 
exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 
that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 
mother to have legal parenthood and parental responsibility when the child is born and that her 
consent to giving up the child must be given AFTER the child's birth and that the transfer of 
‘parenthood’ should be overseen by the courts or a competent authority on an individual case 
by case basis, with the best interests of the child being the paramount consideration. This is an 
important safeguard against the sale of children and for the protection of the birth mother and I 
believe it should apply equally to international surrogacy arrangements. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 
of the child becoming the subject of a parental order, or its equivalent, in another 
jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this 
purpose and with the approval of the court and, if so, what form should that 
process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be used in 
an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 
civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that only 
one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 
take time off work before the birth of the child, whether for the purpose of induced 
lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest under 
Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 
sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law 
or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 
not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 
this could reduce the standard of impartial care given to birth mothers and new-borns – 
especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 
reason to be extremely cautious about making changes that will increase the numbers of 
surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 
As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 
additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional 
long-term pressures on the NHS and society as a whole. This has not been considered and 
there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 
that can have a long-term negative impact on the woman’s health, including premature death. 
Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 
when this isn’t in their best interests and there are worries about eugenics – where egg donors 
are selected on the basis of blonde hair, blue eyes and stereotypical measures of 
‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the NHS picking up the tab for the 
extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 
society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 
fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 
for prospective parents to indulge their parenting fantasies while denying patients access to 
drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 
made to the guidance published by the Department for Health and Social Care for 
England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 
than normal to the possibility that she is being coerced and to ensure that they can speak to her 
alone, including during labour, and that if she changes her mind about who is present in 
consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 
surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 
to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 
more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 
route by which many women enter prostitution and is a major factor in preventing their exit. 
There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 
is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 
and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 
a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 
paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 
which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 
tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 
the current law where the intended parents are not the legal parents from birth of the 
child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 
counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 
provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 
legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 
new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 



66 
 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 
their child(ren), including the cost of fertility treatment, payments to the surrogate 
and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 
arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 
decided that surrogacy is a positive thing and so legislation should enable it. This may be 
explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 
interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 
of surrogacy, and lawyers and other organisations who stand to make money from commercial 
surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 
in this endeavour. This is a major error, because just as all women are affected by the 
institution of prostitution, so all women will be affected by any opening up of commercial 
surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 
to break the legal and cultural recognition of the unique bond between birth mother and child – 
and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 
birth are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not 
her) financial benefit. This will be a potential risk for thousands of women, which appears to 
have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 
be any evidence they have done so, because they have not provided their equality 
considerations and impact assessments. As surrogacy has a very different impact on women 
and children than on adult males, we believe the law commissioners are in breach of equality 
legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 

 

 Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 

 Advance equality of opportunity between people who share a protected characteristic 
and those who do not. 

 Foster good relations between people who share a protected characteristic and those 
who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
an impact on the relations between the different generations. Imagine the rage that young 
people may feel when they discover that their ‘parents’ not only bought them but took 
advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 
the UN Special Rapporteur that are designed to guard against the sale of children and the 
exploitation of birth mothers, including: 

 

 The birth mother must be accorded the status of legal mother at birth, and must be under no 
contractual or legal obligation to participate in the legal or physical transfer of the child. 

 All payments to the birth mother must be made before the legal and physical transfer of the 
child and must be non-reimbursable – even if she decides not to relinquish the child. 

 The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 
post-birth intentions, rather than on any legal or contractual obligation.” 

 Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 
checks after the birth of the child. 

 Decisions about parentage and parental responsibility must be made by a court or other 
competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no 
way to liberalise surrogacy law that is compliant with obligations under international treaties 
such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 
liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 
university), what is the name of your organisation. 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 
organisation? 

(Required – Choose one response) 

 This is a personal response 

If other, please provide details: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

(Choose one response) 

 Other individual 

5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement email 
when you submit your response. 

6. What is your telephone number? 

Telephone number:  

 

7. If you want the information that you provide in response to this consultation to be 
treated as confidential, please explain to us why you regard the information as confidential. 
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As explained in our privacy notice, we will take full account of your explanation but cannot 
give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 
allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 
children and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced judge. 
For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 
the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 
should continue to be heard by lay justices, or whether they should be allocated to another 
level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 
judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 
exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 
the arrangements should be overseen by a senior and experienced judge. For this reason these 
cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 
judges or higher. 
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Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 
current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental 
responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 
Chapter 8 that all intended parents (whether in the new pathway or not) automatically 
acquire parental responsibility if the child is living with or being cared for by them is not 
supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth and that the child’s best interests are the paramount consideration. 
Nothing about the transfer of parental responsibility should be automatic and all options should 
be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 
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Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 
should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 
expenses of curators ad litem and reporting officers and, if so, how this should be 
addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 
for a parental order, the court may make any such interim order or orders for 
parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 
child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 
statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 
subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
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I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 
recommendations* and the Hague Convention on the Protection of Children and Cooperation in 
respect of Intercountry Adoption of 1993. These require the birth mother to have legal 
parenthood and parental responsibility when the child is born and that her consent to giving up 
the child must be freely given AFTER the child's birth. I believe that this important safeguard 
against the sale of children and the exploitation of birth mothers should apply equally to 
surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 
all of the implications need to be fully understood. There is no evidence in the consultation paper 
that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 
birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. I do not agree that these claimed wishes alone justify 
measures that contravene the recommendations of the UN Special Rapporteur and the 
provisions of the Hague Convention that are designed to reduce the risk of the sale and 
trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 
condone a system that would require women to deliberately conceive and subsequently give 
birth with the expectation that they would have little or no legal responsibility for the child. The 
rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 
say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 
should be under a duty to keep a record of surrogacy arrangements under the new 
pathway to which they are a party, with such records being retained for a specified 
minimum period. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 
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1.9 We invite consultees’ views as to what the length of that period should be: whether 100 
years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 
should apply to traditional surrogacy arrangements with which a regulated surrogacy 
organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 
would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from 
entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 
by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 
within a defined period, with the objection being sent to both the intended parents 
and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 
week. 

Do consultees agree? 
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NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 
legal parenthood at birth and that the birth mother has only a limited time to object. This 
contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 
legal parent at birth and that all decisions involving legal parenthood and parental responsibility 
in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 
with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 
should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 
child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 
obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
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parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 
birth of the child that they have no reason to believe that the surrogate has lacked 
capacity at any time during the period in which she had the right to object to the 
intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 
which she has the right to object to the intended parents acquiring legal parenthood, 
the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 
unable to provide the positive consent within the relevant period, the surrogacy 
arrangement should exit the new pathway and the intended parents should be able 
to make an application for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
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and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 
result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 
should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 
her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements should be taken by a court or other competent authority AFTER the 
birth and that the child’s best interests are the paramount consideration. A welfare assessment is 
an absolute requirement if an informed decision is to be made about the child’s best interest. 
Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 
the birth of the child. Much can change in that time.  
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The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not 
hold. Pregnancy, birth and the post-partum changes are intense physical and existential 
experiences that change you and prime you to love and be sensitive to the new-born child and 
rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 
reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and 
emotional commitment to the child is already well-developed, giving her the best chance of 
surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 
and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 
does not in any way prepare you for the practical reality of caring for a new-born child and the 
long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 
under the new pathway, where the surrogate has exercised her right to object to the 
intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 
partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
parental responsibility for any children born of the arrangement. This is enough reason to reject 
this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 
have an implication for all children, all families because it would set a precedent. It should not be 
introduced without a full assessment of all the implications, including on the rights of mothers and 
children. There is no evidence that the law commissioners have carried out any such 
assessment. 
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1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 
the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 
parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 
partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 
exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 
the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 
birth mother should always be the legal parent of the child at birth and this should not change if 
the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 
arrangement is stillborn, the surrogate should be able to consent to the intended parents 
being registered as the parents before the expiry of the period allowed for the registration 
of the birth, provided that the intended parents have made a declaration to the effect that 
the relevant criteria for the making of a parental order are satisfied, on registration of the 
stillbirth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 
situation. The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn and the registration should accurately reflect this. 
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Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 
where the child dies before the making of the parental order, the surrogate should be able 
to consent to the intended parents being registered as the parents before the expiry of the 
period allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a parental order 
are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 
situation. The birth mother should always be the legal parent of the child at birth and if the child 
dies before the parental order, the registration of birth should accurately reflect that the birth 
mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period during which 
she can exercise her right to object, the arrangement should not proceed in the new 
pathway and the intended parents should be required to make an application for a 
parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 
both intended parents die during the surrogate’s pregnancy, the intended parents should 
be registered as the child’s parents on birth, subject to the surrogate not exercising her 
right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 
‘intended parents’ being registered as the legal parents in this situation. The birth mother should 
always be the legal parent of the child at birth and the registration of birth should accurately 
reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 
pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 
interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 
permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 
surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 
possible for the intended parents to be registered as the child’s parents, but that 
there should be a procedure for the surrogate to provide details of the intended 
parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 
arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 
deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 
applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 
there would only be a single applicant for a parental order in respect of the child 
concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 
notice to be given to the potential second intended parent of the application and an 
opportunity given to that party to provide notice of opposition within a brief period 
(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 
she should be required to make his or her own application within a brief period (say 
14 days), otherwise the application of the first intended parent will be determined by 
the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 
mother should be the legal parent at birth and all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth of the child with the best interests of the child being the paramount 
consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 
have proposed, leading to the acquisition of legal parenthood by the intended 
parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 
legal parent and have parental responsibility at birth and all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or other 
competent authority AFTER the birth of the child based on the best interests of the child, as 
recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 
should be amended to provide for the court to have regard to additional specific 
factors in the situation where it is considering the arrangements for a child in the 
context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 
a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 
issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 
and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 
Regulations) should be further amended to provide for the court to have regard to 
additional specific factors in the situation where it is considering whether to make a 
parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 
order. The welfare checklist provides a comprehensive summary of the issues to be considered 
and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 
child’s best interest is the paramount consideration. I therefore do not believe any other factors 
should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 
8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 
and her reproductive capacities in all surrogacy arrangements. The court should therefore 
always have oversight of the arrangements. I am also concerned that there should be no 
liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 
not believe that ‘intended parents’ should be added to the list of those who can apply for a 
section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire parental 
responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 
all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 
trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify measures that contravene recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no legal 
responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 
be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 
and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 
have parental responsibility for the child where the child is living with, or being cared 
for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should acquire parentage or parental responsibility automatically. The birth mother 
should be the legal parent at birth and all decisions involving legal parenthood and parental 
responsibility in surrogacy arrangements should be taken by a court or other competent authority 
AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 
the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 
sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to 
object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, with the 
child’s best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended parents, 
during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 
party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 
legal parenthood and parental responsibility at and after the birth and all subsequent decisions 
involving legal parenthood and parental responsibility should be taken by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we 
would be interested to hear about any health screening, counselling and legal advice that 
took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 
particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 
for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 
and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 
including the creation, maintenance and operation of necessary policies and 
procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 
should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 
responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 
will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 
and will need to continuously seek new business and to convince or coerce more women to act 
as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 
prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 
otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 
facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 
that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 
rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 
offer matching and facilitation services in respect of surrogacy arrangements in the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 
be able to offer matching and facilitation services in respect of surrogacy arrangements 
outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, 
and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 
are provided by – because they would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. Offering such services 
should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy organisations, and 
oversight of compliance with the proposed legal requirements for the new pathway to legal 
parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 
apply to regulated surrogacy organisations, including which additional or new areas of 
regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in relation 
to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 
because I consider it a violation of the human rights of both women and the child. The idea of 
organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 
Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 
the exploitation of the prostitution of women – which includes deriving any form of benefit from 
women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 
should be removed, with the effect that there will be no restrictions on advertising anything 
that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 
Surrogacy is a violation of the human rights of both women and children, and enabling 
advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented, Facebook and Google are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 
their financial worries. The most disadvantaged young women would be the most vulnerable to 
this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 
we need to protect disadvantaged women from the temptation of renting their wombs. This 
means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 
order in respect of a child born of a surrogacy arrangement has been recorded in the 
Parental Order Register, the child should be able to access his or her original birth 
certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 
result in the intended parents being recorded as parents on the birth certificate, the full 
form of that certificate should make clear that the birth was the result of a surrogacy 
arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should be recorded as parents on the original birth certificate. The birth mother should 
be recorded as the birth mother on the birth certificate and all decisions involving legal 
parenthood and parental responsibility should be taken after the birth by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 
to changes to allow for the registration of three parents or for anyone other than the birth mother 
to be recorded as the mother on the original birth certificate. Such proposals could lead to the 
facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 
understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained 
in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete 
donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 
outside the new pathway, provided that the information about who has contributed 
gametes for the conception of the child has been medically verified, and that the 
information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 
conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 
order should record full information about a child’s genetic heritage where available 
and established by DNA or medical evidence, recording the use of an anonymous 
gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children have 
access to information about their origins and these proposals seem generally sound, except that 
the information held on gamete donors should also include identifying information – because 
otherwise it trivialises the creation of a child and denies the child the right to know her or his 
genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy 
arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 
trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying 
information, and 16 for non-identifying information (if such information is included on the 
register), provided that he or she has been given a suitable opportunity to receive 
counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 
whether the information is identifying or non-identifying respectively) should be able to 
access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 
a surrogacy arrangement to make a request for information to disclose whether a person 
whom he or she is intending to marry, or with whom he or she intends to enter into a civil 
partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify each 
other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 
to the same surrogate – but who are not genetically related – to access the register to 
identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify 
each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental 
order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 
in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 
HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 
parent) is not required, namely where a person cannot be found or is incapable of 
giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 
any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 
surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 
intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors 
set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 
with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident in 
the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 
domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 
imposed on the test of habitual residence, for example, a qualifying period of habitual 
residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 
residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 
reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 
prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the child’s 
home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 
parents, provide gametes for the conception of the child, so that double donation of 
gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a gamete due to 
infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 
be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 
parental order pathway (to the same extent that it may be permitted in the new pathway) in 
domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 
likely to result in an increase in surrogacy. I therefore do not believe that double donation should 
be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 
intended parents contribute gametes to the conception of the child in the parental order 
pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical 
necessity, if the court determines that the intended parents in good faith began the 
surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 
link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single 
parent without a genetic link where the intended parent’s former partner provides gametes 
but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 
and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 
introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 
any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 
parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 
conception of the child, that the genetic link is demonstrated to the court with 
medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 
in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 
order that the identity of the surrogate is entered on the national register of surrogacy 
agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account 
in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 
women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 
to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 
that society does not condone older people entering a surrogacy arrangement and will make it 
less likely that older people will go ahead with such an arrangement and present the court with a 
fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 
therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 
maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 
human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 
consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 
society does not consider it acceptable for older people to enter into a surrogacy arrangement 
and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 
that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 
old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 
18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 
age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 
they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 
(at the time of conception), in order for the court to have the power to make a parental 
order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 
violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 
as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 
suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 
the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 
childhood and has not yet had an opportunity to establish herself as an adult. This means that 
she is particularly vulnerable to coercion and manipulation. There should be a significantly older 
minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 
more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 
Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 
not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be 
required to attend counselling with regard to the implications of entering into that 
arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 
the surrogate and the intended parents should take independent legal advice on the effect 
of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is unsuitable 
for having being convicted of, or received a police caution for, any offence appearing on a 
prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 
person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 
adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 
understand what pregnancy and childbirth are like and how they will change you until or unless 
you have had that experience yourself. 

Paragraph 13.95 

 



40 
 

Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more 
than four pregnancies. It is abhorrent that female dogs have better protections than women 
would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 
production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 
receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.16 

 



41 
 

Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 
relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 
additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 
essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 
entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 
and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 
self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 
above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 
had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 
means-tested social welfare benefits, how that has been addressed in their 
surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 
ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 
outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 
symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 
significant emotional and relationship difficulties. Infection may complicate healing, and some 
women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 
haemorrhage can be very significant, and potentially result in emergency hysterectomy and 
blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 
screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 
and the fact that some of these may not have been identified yet by researchers is also a real 
risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 
unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 
indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 
Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 
those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 
and although the maternal mortality rate is low, it can have significant sequelae, including renal 
failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 
permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 
and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 
can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 
C section may experience ongoing pain around the scar. Some sources quote this as affecting 
between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 
take years to present (conversely, may present immediately). 



46 
 

 

How could we ensure that women suffering these complications are compensated? They are 
multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 
factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 
anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 
depression and post partum psychosis can be fatal, and impact on a woman’s health for many 
years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 
and it does make me wonder how the list of complications was created. I’d also like to know what 
level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 
mandated to do so. This potentially creates a situation where some “luckier” women would 
receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 
surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 
intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the 
surrogate’s death, including through payment of the cost of life assurance for the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 
nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 
agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 
the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 
and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 
the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the 
event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 
to be able to be reduced in the event of a miscarriage or termination, whether such 
provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 
not discussed which they think intended parents should be able to agree to pay to the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as part of 
our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects 
of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 
the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 
under the new pathway become enforceable, the ability to do so should not be dependent 
on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 
agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 
context to share with us their views on our proposed reforms and consultation questions in 
this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 
a child born through an international surrogacy arrangement as a British citizen and 
obtaining a passport for the child. In particular, we would be interested to hear how long 
the application took after the birth of the child, and any information consultees have about 
causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international 
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. I therefore strongly disagree with this 
proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In 
particular, we would be interested to hear how long the application took after the birth of 
the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a visa in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the 
birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict 
the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child 
under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 
surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 
having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 
outside the Rules that the intended parents must apply for a parental order within six 
months of the child’s birth should be removed (regardless of whether the availability of the 
visa is brought within the Rules), if our provisional proposal to remove the time limit on 
applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a EU Uniform Format Form in respect of a child born through an 
international surrogacy arrangement, before the child is born. The application will need to 
be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international 
surrogacy arrangement. In particular we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and immigration 
consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is 
possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the 
legal parents of the child in the country of the child’s birth, should also be recognised as 
the child’s legal parents in the UK, without it being necessary for the intended parents to 
apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 
the domestic law and practice in the country in question provides protection against the 
exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 
that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 
mother to have legal parenthood and parental responsibility when the child is born and that her 
consent to giving up the child must be given AFTER the child's birth and that the transfer of 
‘parenthood’ should be overseen by the courts or a competent authority on an individual case 
by case basis, with the best interests of the child being the paramount consideration. This is an 
important safeguard against the sale of children and for the protection of the birth mother and I 
believe it should apply equally to international surrogacy arrangements. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 
of the child becoming the subject of a parental order, or its equivalent, in another 
jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this 
purpose and with the approval of the court and, if so, what form should that 
process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be used in 
an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 
civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that only 
one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 
take time off work before the birth of the child, whether for the purpose of induced 
lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest under 
Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 
sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law 
or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 
not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 
this could reduce the standard of impartial care given to birth mothers and new-borns – 
especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 
reason to be extremely cautious about making changes that will increase the numbers of 
surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 
As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 
additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional 
long-term pressures on the NHS and society as a whole. This has not been considered and 
there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 
that can have a long-term negative impact on the woman’s health, including premature death. 
Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 
when this isn’t in their best interests and there are worries about eugenics – where egg donors 
are selected on the basis of blonde hair, blue eyes and stereotypical measures of 
‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the NHS picking up the tab for the 
extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 
society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 
fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 
for prospective parents to indulge their parenting fantasies while denying patients access to 
drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 
made to the guidance published by the Department for Health and Social Care for 
England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 
than normal to the possibility that she is being coerced and to ensure that they can speak to her 
alone, including during labour, and that if she changes her mind about who is present in 
consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 
surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 
to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 
more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 
route by which many women enter prostitution and is a major factor in preventing their exit. 
There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 
is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 
and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 
a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 
paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 
which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 
tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 
the current law where the intended parents are not the legal parents from birth of the 
child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 
counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 
provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 
legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 
new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 
their child(ren), including the cost of fertility treatment, payments to the surrogate 
and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 
arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 
decided that surrogacy is a positive thing and so legislation should enable it. This may be 
explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 
interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 
of surrogacy, and lawyers and other organisations who stand to make money from commercial 
surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 
in this endeavour. This is a major error, because just as all women are affected by the 
institution of prostitution, so all women will be affected by any opening up of commercial 
surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 
to break the legal and cultural recognition of the unique bond between birth mother and child – 
and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 
birth are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not 
her) financial benefit. This will be a potential risk for thousands of women, which appears to 
have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 
be any evidence they have done so, because they have not provided their equality 
considerations and impact assessments. As surrogacy has a very different impact on women 
and children than on adult males, we believe the law commissioners are in breach of equality 
legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 

 

 Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 

 Advance equality of opportunity between people who share a protected characteristic 
and those who do not. 

 Foster good relations between people who share a protected characteristic and those 
who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
an impact on the relations between the different generations. Imagine the rage that young 
people may feel when they discover that their ‘parents’ not only bought them but took 
advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 
the UN Special Rapporteur that are designed to guard against the sale of children and the 
exploitation of birth mothers, including: 

 

 The birth mother must be accorded the status of legal mother at birth, and must be under no 
contractual or legal obligation to participate in the legal or physical transfer of the child. 

 All payments to the birth mother must be made before the legal and physical transfer of the 
child and must be non-reimbursable – even if she decides not to relinquish the child. 

 The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 
post-birth intentions, rather than on any legal or contractual obligation.” 

 Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 
checks after the birth of the child. 

 Decisions about parentage and parental responsibility must be made by a court or other 
competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no 
way to liberalise surrogacy law that is compliant with obligations under international treaties 
such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 
liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 
university), what is the name of your organisation? 

[Name of organisation if relevant.] 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 
organisation? 

 This is a personal response 

 

 

4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

 Other individual – as a mother 

5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement email 
when you submit your response. 

6. What is your telephone number? 

Telephone number:  

 

 

7. If you want the information that you provide in response to this consultation to be 
treated as confidential, please explain to us why you regard the information as confidential. 
As explained in our privacy notice, we will take full account of your explanation but cannot 
give an assurance that confidentiality can be maintained in all circumstances. 
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I do not want my personal details to be made public knowledge (name, phone number, email). 
Responses are fine to publish.  

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 
allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 
children and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced judge. 
For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 
the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 
should continue to be heard by lay justices, or whether they should be allocated to another 
level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 
judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 
exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 
the arrangements should be overseen by a senior and experienced judge. For this reason these 
cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 
judges or higher. 

Paragraph 6.51 
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Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 
current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental 
responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 
Chapter 8 that all intended parents (whether in the new pathway or not) automatically 
acquire parental responsibility if the child is living with or being cared for by them is not 
supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth and that the child’s best interests are the paramount consideration. 
Nothing about the transfer of parental responsibility should be automatic and all options should 
be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 
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Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 
should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 
expenses of curators ad litem and reporting officers and, if so, how this should be 
addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 
for a parental order, the court may make any such interim order or orders for 
parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 
child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 
statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 
subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
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I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 
recommendations* and the Hague Convention on the Protection of Children and Cooperation in 
respect of Intercountry Adoption of 1993. These require the birth mother to have legal 
parenthood and parental responsibility when the child is born and that her consent to giving up 
the child must be freely given AFTER the child's birth. I believe that this important safeguard 
against the sale of children and the exploitation of birth mothers should apply equally to 
surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 
all of the implications need to be fully understood. There is no evidence in the consultation paper 
that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 
birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. I do not agree that these claimed wishes alone justify 
measures that contravene the recommendations of the UN Special Rapporteur and the 
provisions of the Hague Convention that are designed to reduce the risk of the sale and 
trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 
condone a system that would require women to deliberately conceive and subsequently give 
birth with the expectation that they would have little or no legal responsibility for the child. The 
rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 
say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 
should be under a duty to keep a record of surrogacy arrangements under the new 
pathway to which they are a party, with such records being retained for a specified 
minimum period. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 
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1.9 We invite consultees’ views as to what the length of that period should be: whether 100 
years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 
should apply to traditional surrogacy arrangements with which a regulated surrogacy 
organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 
would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from 
entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 
by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 
within a defined period, with the objection being sent to both the intended parents 
and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 
week. 

Do consultees agree? 
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NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 
legal parenthood at birth and that the birth mother has only a limited time to object. This 
contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 
legal parent at birth and that all decisions involving legal parenthood and parental responsibility 
in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 
with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 
should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 
child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 
obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
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parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 
birth of the child that they have no reason to believe that the surrogate has lacked 
capacity at any time during the period in which she had the right to object to the 
intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 
which she has the right to object to the intended parents acquiring legal parenthood, 
the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 
unable to provide the positive consent within the relevant period, the surrogacy 
arrangement should exit the new pathway and the intended parents should be able 
to make an application for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
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and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 
result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 
should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 
her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements should be taken by a court or other competent authority AFTER the 
birth and that the child’s best interests are the paramount consideration. A welfare assessment is 
an absolute requirement if an informed decision is to be made about the child’s best interest. 
Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 
the birth of the child. Much can change in that time.  
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The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not 
hold. Pregnancy, birth and the post-partum changes are intense physical and existential 
experiences that change you and prime you to love and be sensitive to the new-born child and 
rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 
reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and 
emotional commitment to the child is already well-developed, giving her the best chance of 
surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 
and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 
does not in any way prepare you for the practical reality of caring for a new-born child and the 
long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 
under the new pathway, where the surrogate has exercised her right to object to the 
intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 
partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
parental responsibility for any children born of the arrangement. This is enough reason to reject 
this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 
have an implication for all children, all families because it would set a precedent. It should not be 
introduced without a full assessment of all the implications, including on the rights of mothers and 
children. There is no evidence that the law commissioners have carried out any such 
assessment. 
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1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 
the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 
parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 
partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 
exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 
the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 
birth mother should always be the legal parent of the child at birth and this should not change if 
the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 
arrangement is stillborn, the surrogate should be able to consent to the intended parents 
being registered as the parents before the expiry of the period allowed for the registration 
of the birth, provided that the intended parents have made a declaration to the effect that 
the relevant criteria for the making of a parental order are satisfied, on registration of the 
stillbirth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 
situation. The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn and the registration should accurately reflect this. 
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Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 
where the child dies before the making of the parental order, the surrogate should be able 
to consent to the intended parents being registered as the parents before the expiry of the 
period allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a parental order 
are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 
situation. The birth mother should always be the legal parent of the child at birth and if the child 
dies before the parental order, the registration of birth should accurately reflect that the birth 
mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period during which 
she can exercise her right to object, the arrangement should not proceed in the new 
pathway and the intended parents should be required to make an application for a 
parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 
both intended parents die during the surrogate’s pregnancy, the intended parents should 
be registered as the child’s parents on birth, subject to the surrogate not exercising her 
right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 
‘intended parents’ being registered as the legal parents in this situation. The birth mother should 
always be the legal parent of the child at birth and the registration of birth should accurately 
reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 
pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 
interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 
permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 
surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 
possible for the intended parents to be registered as the child’s parents, but that 
there should be a procedure for the surrogate to provide details of the intended 
parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 
arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 
deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 
applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 
there would only be a single applicant for a parental order in respect of the child 
concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 
notice to be given to the potential second intended parent of the application and an 
opportunity given to that party to provide notice of opposition within a brief period 
(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 
she should be required to make his or her own application within a brief period (say 
14 days), otherwise the application of the first intended parent will be determined by 
the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 
mother should be the legal parent at birth and all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth of the child with the best interests of the child being the paramount 
consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 
have proposed, leading to the acquisition of legal parenthood by the intended 
parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 
legal parent and have parental responsibility at birth and all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or other 
competent authority AFTER the birth of the child based on the best interests of the child, as 
recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 
should be amended to provide for the court to have regard to additional specific 
factors in the situation where it is considering the arrangements for a child in the 
context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 
a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 
issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 
and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 
Regulations) should be further amended to provide for the court to have regard to 
additional specific factors in the situation where it is considering whether to make a 
parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 
order. The welfare checklist provides a comprehensive summary of the issues to be considered 
and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 
child’s best interest is the paramount consideration. I therefore do not believe any other factors 
should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 
8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 
and her reproductive capacities in all surrogacy arrangements. The court should therefore 
always have oversight of the arrangements. I am also concerned that there should be no 
liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 
not believe that ‘intended parents’ should be added to the list of those who can apply for a 
section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire parental 
responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 
all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 
trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify measures that contravene recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no legal 
responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 
be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 
and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 
have parental responsibility for the child where the child is living with, or being cared 
for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should acquire parentage or parental responsibility automatically. The birth mother 
should be the legal parent at birth and all decisions involving legal parenthood and parental 
responsibility in surrogacy arrangements should be taken by a court or other competent authority 
AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 
the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 
sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to 
object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, with the 
child’s best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended parents, 
during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 
party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 
legal parenthood and parental responsibility at and after the birth and all subsequent decisions 
involving legal parenthood and parental responsibility should be taken by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we 
would be interested to hear about any health screening, counselling and legal advice that 
took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 
particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 
for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 
and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 
including the creation, maintenance and operation of necessary policies and 
procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 
should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 
responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 
will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 
and will need to continuously seek new business and to convince or coerce more women to act 
as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 
prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 
otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 
facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 
that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 
rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 
offer matching and facilitation services in respect of surrogacy arrangements in the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 
be able to offer matching and facilitation services in respect of surrogacy arrangements 
outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, 
and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 
are provided by – because they would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. Offering such services 
should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy organisations, and 
oversight of compliance with the proposed legal requirements for the new pathway to legal 
parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 
apply to regulated surrogacy organisations, including which additional or new areas of 
regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in relation 
to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 
because I consider it a violation of the human rights of both women and the child. The idea of 
organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 
Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 
the exploitation of the prostitution of women – which includes deriving any form of benefit from 
women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 
should be removed, with the effect that there will be no restrictions on advertising anything 
that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 
Surrogacy is a violation of the human rights of both women and children, and enabling 
advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented, Facebook and Google are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 
their financial worries. The most disadvantaged young women would be the most vulnerable to 
this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 
we need to protect disadvantaged women from the temptation of renting their wombs. This 
means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 
order in respect of a child born of a surrogacy arrangement has been recorded in the 
Parental Order Register, the child should be able to access his or her original birth 
certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 
result in the intended parents being recorded as parents on the birth certificate, the full 
form of that certificate should make clear that the birth was the result of a surrogacy 
arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should be recorded as parents on the original birth certificate. The birth mother should 
be recorded as the birth mother on the birth certificate and all decisions involving legal 
parenthood and parental responsibility should be taken after the birth by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 
to changes to allow for the registration of three parents or for anyone other than the birth mother 
to be recorded as the mother on the original birth certificate. Such proposals could lead to the 
facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 
understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained 
in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete 
donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 
outside the new pathway, provided that the information about who has contributed 
gametes for the conception of the child has been medically verified, and that the 
information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 
conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 
order should record full information about a child’s genetic heritage where available 
and established by DNA or medical evidence, recording the use of an anonymous 
gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children have 
access to information about their origins and these proposals seem generally sound, except that 
the information held on gamete donors should also include identifying information – because 
otherwise it trivialises the creation of a child and denies the child the right to know her or his 
genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy 
arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 
trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying 
information, and 16 for non-identifying information (if such information is included on the 
register), provided that he or she has been given a suitable opportunity to receive 
counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 
whether the information is identifying or non-identifying respectively) should be able to 
access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 
a surrogacy arrangement to make a request for information to disclose whether a person 
whom he or she is intending to marry, or with whom he or she intends to enter into a civil 
partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify each 
other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 
to the same surrogate – but who are not genetically related – to access the register to 
identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify 
each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental 
order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 
in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 
HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 
parent) is not required, namely where a person cannot be found or is incapable of 
giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 
any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 
surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 
intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors 
set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 
with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident in 
the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 
domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 
imposed on the test of habitual residence, for example, a qualifying period of habitual 
residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 
residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 
reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 
prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the child’s 
home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 
parents, provide gametes for the conception of the child, so that double donation of 
gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a gamete due to 
infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 
be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 
parental order pathway (to the same extent that it may be permitted in the new pathway) in 
domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 
likely to result in an increase in surrogacy. I therefore do not believe that double donation should 
be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 
intended parents contribute gametes to the conception of the child in the parental order 
pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical 
necessity, if the court determines that the intended parents in good faith began the 
surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 
link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single 
parent without a genetic link where the intended parent’s former partner provides gametes 
but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 
and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 
introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 
any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 
parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 
conception of the child, that the genetic link is demonstrated to the court with 
medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 
in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 
order that the identity of the surrogate is entered on the national register of surrogacy 
agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account 
in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 
women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 
to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 
that society does not condone older people entering a surrogacy arrangement and will make it 
less likely that older people will go ahead with such an arrangement and present the court with a 
fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 
therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 
maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 
human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 
consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 
society does not consider it acceptable for older people to enter into a surrogacy arrangement 
and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 
that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 
old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 
18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 
age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 
they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 
(at the time of conception), in order for the court to have the power to make a parental 
order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 
violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 
as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 
suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 
the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 
childhood and has not yet had an opportunity to establish herself as an adult. This means that 
she is particularly vulnerable to coercion and manipulation. There should be a significantly older 
minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 
more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 
Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 
not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be 
required to attend counselling with regard to the implications of entering into that 
arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 
the surrogate and the intended parents should take independent legal advice on the effect 
of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is unsuitable 
for having being convicted of, or received a police caution for, any offence appearing on a 
prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 
person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 
adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 
understand what pregnancy and childbirth are like and how they will change you until or unless 
you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more 
than four pregnancies. It is abhorrent that female dogs have better protections than women 
would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 
production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 
receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 
relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 
additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 
essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 
entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 
and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 
self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 
above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 
had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 
means-tested social welfare benefits, how that has been addressed in their 
surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 
ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 
outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 
symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 
significant emotional and relationship difficulties. Infection may complicate healing, and some 
women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 
haemorrhage can be very significant, and potentially result in emergency hysterectomy and 
blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 
screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 
and the fact that some of these may not have been identified yet by researchers is also a real 
risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 
unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 
indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 
Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 
those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 
and although the maternal mortality rate is low, it can have significant sequelae, including renal 
failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 
permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 
and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 
can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 
C section may experience ongoing pain around the scar. Some sources quote this as affecting 
between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 
take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 
multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 
factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 
anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 
depression and post partum psychosis can be fatal, and impact on a woman’s health for many 
years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 
and it does make me wonder how the list of complications was created. I’d also like to know what 
level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 
mandated to do so. This potentially creates a situation where some “luckier” women would 
receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 
surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 
intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the 
surrogate’s death, including through payment of the cost of life assurance for the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 
nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 
agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 
the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 
and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 
the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the 
event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 
to be able to be reduced in the event of a miscarriage or termination, whether such 
provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 
not discussed which they think intended parents should be able to agree to pay to the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as part of 
our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects 
of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 
the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 
under the new pathway become enforceable, the ability to do so should not be dependent 
on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 
agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 
context to share with us their views on our proposed reforms and consultation questions in 
this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 
a child born through an international surrogacy arrangement as a British citizen and 
obtaining a passport for the child. In particular, we would be interested to hear how long 
the application took after the birth of the child, and any information consultees have about 
causes of delays in the process. 

N/A 

Paragraph 16.52 

 



55 
 

Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international 
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. I therefore strongly disagree with this 
proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In 
particular, we would be interested to hear how long the application took after the birth of 
the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a visa in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the 
birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict 
the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child 
under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 
surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 
having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 
outside the Rules that the intended parents must apply for a parental order within six 
months of the child’s birth should be removed (regardless of whether the availability of the 
visa is brought within the Rules), if our provisional proposal to remove the time limit on 
applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a EU Uniform Format Form in respect of a child born through an 
international surrogacy arrangement, before the child is born. The application will need to 
be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international 
surrogacy arrangement. In particular we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and immigration 
consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is 
possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the 
legal parents of the child in the country of the child’s birth, should also be recognised as 
the child’s legal parents in the UK, without it being necessary for the intended parents to 
apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 
the domestic law and practice in the country in question provides protection against the 
exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 
that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 
mother to have legal parenthood and parental responsibility when the child is born and that her 
consent to giving up the child must be given AFTER the child's birth and that the transfer of 
‘parenthood’ should be overseen by the courts or a competent authority on an individual case 
by case basis, with the best interests of the child being the paramount consideration. This is an 
important safeguard against the sale of children and for the protection of the birth mother and I 
believe it should apply equally to international surrogacy arrangements. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 
of the child becoming the subject of a parental order, or its equivalent, in another 
jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this 
purpose and with the approval of the court and, if so, what form should that 
process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be used in 
an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 
civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that only 
one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 
take time off work before the birth of the child, whether for the purpose of induced 
lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest under 
Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 
sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law 
or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 
not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 
this could reduce the standard of impartial care given to birth mothers and new-borns – 
especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 
reason to be extremely cautious about making changes that will increase the numbers of 
surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 
As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 
additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional 
long-term pressures on the NHS and society as a whole. This has not been considered and 
there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 
that can have a long-term negative impact on the woman’s health, including premature death. 
Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 
when this isn’t in their best interests and there are worries about eugenics – where egg donors 
are selected on the basis of blonde hair, blue eyes and stereotypical measures of 
‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the NHS picking up the tab for the 
extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 
society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 
fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 
for prospective parents to indulge their parenting fantasies while denying patients access to 
drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 
made to the guidance published by the Department for Health and Social Care for 
England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 
than normal to the possibility that she is being coerced and to ensure that they can speak to her 
alone, including during labour, and that if she changes her mind about who is present in 
consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 
surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 
to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 
more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 
route by which many women enter prostitution and is a major factor in preventing their exit. 
There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 
is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 
and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 
a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 
paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 
which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 
tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 
the current law where the intended parents are not the legal parents from birth of the 
child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 
counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 
provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 
legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 
new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 
their child(ren), including the cost of fertility treatment, payments to the surrogate 
and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 
arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 
decided that surrogacy is a positive thing and so legislation should enable it. This may be 
explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 
interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 
of surrogacy, and lawyers and other organisations who stand to make money from commercial 
surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 
in this endeavour. This is a major error, because just as all women are affected by the 
institution of prostitution, so all women will be affected by any opening up of commercial 
surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 
to break the legal and cultural recognition of the unique bond between birth mother and child – 
and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 
birth are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not 
her) financial benefit. This will be a potential risk for thousands of women, which appears to 
have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 
be any evidence they have done so, because they have not provided their equality 
considerations and impact assessments. As surrogacy has a very different impact on women 
and children than on adult males, we believe the law commissioners are in breach of equality 
legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 

 

 Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 

 Advance equality of opportunity between people who share a protected characteristic 
and those who do not. 

 Foster good relations between people who share a protected characteristic and those 
who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
an impact on the relations between the different generations. Imagine the rage that young 
people may feel when they discover that their ‘parents’ not only bought them but took 
advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 
the UN Special Rapporteur that are designed to guard against the sale of children and the 
exploitation of birth mothers, including: 

 

 The birth mother must be accorded the status of legal mother at birth, and must be under no 
contractual or legal obligation to participate in the legal or physical transfer of the child. 

 All payments to the birth mother must be made before the legal and physical transfer of the 
child and must be non-reimbursable – even if she decides not to relinquish the child. 

 The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 
post-birth intentions, rather than on any legal or contractual obligation.” 

 Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 
checks after the birth of the child. 

 Decisions about parentage and parental responsibility must be made by a court or other 
competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical. It is pretty 
much guaranteed that it will be  poorer women who will be exploited for those who have the 
capital to rent her body and buy the baby she delivers. This is abhorrent and incredibly 
sociopathic – exploiting women and their situations to benefit the rich has to be the most 
horrible thing that I have read our authorities discuss making law. Also, babies are not and 
should never be so callously viewed as commodities to be bought and sold – taken from the 
woman who they only know, how does this affect their development, and their wellbeing as they 
grow knowing they have been bought like the latest handbag – also the societal stigma as they 
grow. Its obscene to treat children in this way – what happened to child at the centre and 
UNCRC?  (I agree with all the responses in this document, but this in black is personal to me 
because as a working class woman/mother, I know where the ‘breeding cows’ will come from 
and I also know how babies are one with their mother and are human beings, not objects to 
grow and buy like some baby farm such as in Nigeria. I mean this is supposed to be a civilised 
society – you think mums going to foodbanks for their kids wont think to be a surrogate if only to 
stop her own kids from going hungry? I must emphasise how truly shameful this whole debate 
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is and completely so far removed from humanity I am wondering if we are lost as a civilisation. 
Shame on you all) Thank you  

 

 

For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no 
way to liberalise surrogacy law that is compliant with obligations under international treaties 
such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 
liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Short Form Questionnaire: Law Commissions’ Surrogacy 
Consultation 
 

 

This form is an extract of the longer form for comments and responses to the Law Commission’s and the 
Scottish Law Commission’s consultation about reforming surrogacy law. If you would like to respond to the 
full version of our consultation questionnaire, please use the online form: https://consult.justice.gov.uk/law-
commission/surrogacy. Please see our websites for further details, and for links to download the full 
consultation paper: https://www.lawcom.gov.uk/project/surrogacy/ and https://www.scotlawcom.gov.uk/law-
reform/law-reform-projects/joint-projects/surrogacy/. 

We have selected 46 questions which may be of particular interest of those with lived experience of 
surrogacy arrangements: surrogates, intended parents, family members and adult children born of 
surrogacy arrangements. You do not need to answer all the questions if you do not want to, and you can 
write as much or as little as you would like in response to our questions.  

Please note that we may publish or disclose information you provide us in response to this 
consultation, including personal information. We ask consultees, when providing their responses, if 
they could avoid including personal identifying information in the text of their response, particularly 
where this may reveal the identities of other people involved in their surrogacy arrangement. 

For more information about how we consult and how we may use responses to the consultation, please see 
page i – ii of the Consultation Paper. 

HOW TO SUBMIT YOUR RESPONSE USING THIS QUESTIONNAIRE 
 

Type your response into the text fields below and then save your completed form. When you have completed 
your response, email the completed form as an attachment to surrogacy@lawcommission.gov.uk.  

The closing date for submitting a response to our consultation is 11 October 2019. 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 
university), what is the name of your organisation? 

N/A 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 
organisation? 

(Required – Choose one response) 

 This is a personal response     
 This is a response on behalf of an organisation 
 Other 

If other, please provide details: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

(Choose one response) 

 Surrogate 
 Intended parent 
 Person born of a surrogacy arrangement 
 Family member of a surrogate 
 Family member of an intended parent 
 Legal practitioner 
 Medical practitioner or counsellor 
 Social worker 
 Academic 
 Other individual       
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5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement email 
when you submit your response. 

6. What is your telephone number? 

Telephone number:  

 

 

7. If you want the information that you provide in response to this consultation to be 
treated as confidential, please explain to us why you regard the information as confidential. 
As explained in our privacy notice, we will take full account of your explanation but cannot 
give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 
allocated to a judge of the High Court; and 

Yes, the human rights issues that potentially arise from international surrogacy arrangements, 
e.g. the potential sale, abuse and trafficking of children and the exploitation of birth mothers, are 
extraordinarily serious issues which should be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 
the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  
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(1) domestic surrogacy cases which continue to require a post-birth parental order 
should continue to be heard by lay justices, or whether they should be allocated to another 
level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 
judiciary, which level of the judiciary would be appropriate. 

Cases should only be heard by the most senior and experienced judges for the reasons outlined 
in Q.1.  Lay judges should not hear such cases. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 
current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental 
responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 
Chapter 8 that all intended parents (whether in the new pathway or not) automatically 
acquire parental responsibility if the child is living with or being cared for by them is not 
supported by consultees). 

No, the UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority only after the birth and that the child’s best interests are the paramount consideration. 
The transfer of parental responsibility should not be automatic. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 
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Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 
should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 
expenses of curators ad litem and reporting officers and, if so, how this should be 
addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 
for a parental order, the court may make any such interim order or orders for 
parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 
child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 
statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 
subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
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I disagree with this proposal.  

 

It contradicts the UN Special Rapporteur’s key recommendations* and the Hague Convention on 
the Protection of Children and Cooperation in respect of Intercountry Adoption of 1993. These 
require that the birth mother have legal parenthood and parental responsibility when the child is 
born and that her consent to giving up the child must be freely given after the child's birth. I 
believe that this important safeguard against the sale of children and the exploitation of birth 
mothers should apply equally to surrogacy arrangements, in both an international and a domestic 
context. 

 

This proposal would set a very dangerous precedent for all women, all mothers and children. All 
the implications need to be fully understood. There is no evidence in the consultation paper that 
the law commissioners have considered these more general implications. These implications 
should be assessed fully before any further steps are taken.  

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 
birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. I do not agree that these claimed wishes alone justify 
measures that contravene the recommendations of the UN Special Rapporteur and the 
provisions of the Hague Convention that are designed to reduce the risk of the sale and 
trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 
condone a system that would require women to deliberately conceive and subsequently give 
birth with the expectation that they would have little or no legal responsibility for the child. The 
rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 
say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 
should be under a duty to keep a record of surrogacy arrangements under the new 
pathway to which they are a party, with such records being retained for a specified 
minimum period. 

Do consultees agree? 

I do not agree with the proposals for the ‘new pathway’ and regulated surrogacy organisations. 
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1.9 We invite consultees’ views as to what the length of that period should be: whether 100 
years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 
should apply to traditional surrogacy arrangements with which a regulated surrogacy 
organisation is involved. 

Do consultees agree? 

I do not agree with the proposal for regulated surrogacy organisations, because they would 
inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from 
entering into the new pathway. 

I do not agree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 
by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 
within a defined period, with the objection being sent to both the intended parents 
and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 
week. 

Do consultees agree? 

No, I do not agree with the proposal that the ‘intended parents’ should automatically acquire legal 
parenthood at birth and that the birth mother has only a limited time to object. This proposal 
contradicts the UN Special Rapporteur’s recommendations* - including that the birth mother is 
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the legal parent at birth and that all decisions involving legal parenthood and parental 
responsibility in surrogacy arrangements are taken by a court or other competent authority after 
the birth, with the child’s best interests being the paramount consideration. 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 
should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 
child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 
obtain legal parenthood. 

Do consultees agree? 

I do not agree with the proposals for the ‘new pathway’ – particularly with the ‘intended parents’ 
acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority after the birth and 
with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 
birth of the child that they have no reason to believe that the surrogate has lacked 
capacity at any time during the period in which she had the right to object to the 
intended parents acquiring legal parenthood; 
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(2) if the intended parents cannot provide this declaration then, during the period in 
which she has the right to object to the intended parents acquiring legal parenthood, 
the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 
unable to provide the positive consent within the relevant period, the surrogacy 
arrangement should exit the new pathway and the intended parents should be able 
to make an application for a parental order. 

Do consultees agree? 

I do not agree with the proposals for the ‘new pathway’ – particularly the ‘intended parents’ 
acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority after the birth and 
with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 
result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 
should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 
her birth. 

Do consultees agree? 

 

I do not agree with this proposal. As said in answers to previous questions, it contradicts the UN 
Special Rapporteur’s recommendation* that all decisions involving legal parenthood and parental 
responsibility in surrogacy arrangements should be taken by a court or other competent authority 
after the birth and that the child’s best interests are the paramount consideration.  

 

A welfare assessment is an absolute requirement if an informed decision is to be made about the 
child’s best interest. A welfare assessment must therefore be made only after the child’s birth. 
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The pre-conception assessment would typically have been carried out more than a year before 
the birth of the child. Much can change in that time.  

 

The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not 
hold. Pregnancy, birth and the post-partum changes are intense physical experiences that 
change you and prime you to love and be sensitive to the new-born child and rise to the 
challenge of the enormous task of raising him or her to adulthood. For obvious reasons ‘intended 
parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and 
emotional commitment to the child is already well-developed, giving her the best chance of 
dealing with all the difficulties that will inevitably arise over the course of the child’s childhood and 
adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 
does not in any way prepare you for the practical reality of caring for a new-born child and the 
long road of nurturing him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 
under the new pathway, where the surrogate has exercised her right to object to the 
intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 
partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

I strongly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
parental responsibility for any children born of the arrangement. This is a strong reason to reject 
this proposal. 

 

In addition, the proposal represents a significant change in legal parenthood rules and would 
therefore have an implication for all children, all families because it would set a precedent. It 
should not be introduced without a full assessment of all the implications, including on the rights 
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of mothers and children. There is no evidence that the law commissioners have carried out any 
such assessment. 

 

1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 
the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 
parent of the child born as a result of the arrangement. 

Yes, the normal legal parenthood rules should apply. This will reduce the risk of spouses and 
partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 
exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 
the parents before the expiry of the period of the right to object. 

Do consultees agree? 

I do not agree with the proposals for the ‘new pathway’ – particularly the ‘intended parents’ 
acquiring legal parenthood automatically at birth unless the birth mother objects. The birth 
mother should always be the legal parent of the child at birth and this should not change if the 
child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 
arrangement is stillborn, the surrogate should be able to consent to the intended parents 
being registered as the parents before the expiry of the period allowed for the registration 
of the birth, provided that the intended parents have made a declaration to the effect that 
the relevant criteria for the making of a parental order are satisfied, on registration of the 
stillbirth. 

Do consultees agree? 

I do not agree with the ‘intended parents’ being registered as the birth parents in this situation. 
The birth mother should always be the legal parent of the child at birth and this should not 
change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 
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Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 
where the child dies before the making of the parental order, the surrogate should be able 
to consent to the intended parents being registered as the parents before the expiry of the 
period allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a parental order 
are satisfied, on registration of the birth. 

Do consultees agree? 

I do not agree with the ‘intended parents’ being registered as the legal parents in this situation. 
The birth mother should always be the legal parent of the child at birth and if the child dies before 
the parental order, the registration of birth should accurately reflect that the birth mother was the 
legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period during which 
she can exercise her right to object, the arrangement should not proceed in the new 
pathway and the intended parents should be required to make an application for a 
parental order. 

 

I do not agree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 
both intended parents die during the surrogate’s pregnancy, the intended parents should 
be registered as the child’s parents on birth, subject to the surrogate not exercising her 
right to object within the defined period. 

Do consultees agree? 

I disagree with the proposals for the ‘new pathway’. I disagree with the deceased ‘intended 
parents’ being registered as the legal parents in this situation. The birth mother should always be 
the legal parent of the child at birth and the registration of birth should accurately reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 
pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 
interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 
permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 
surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 
possible for the intended parents to be registered as the child’s parents, but that 
there should be a procedure for the surrogate to provide details of the intended 
parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 
arrangements. 

Option 2 is preferable.  The intended parents should not be registered as the child’s parents if 
they are already deceased. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 
applicant under section 54A: 

(1) the applicant should have to make a declaration that it was always intended that 
there would only be a single applicant for a parental order in respect of the child 
concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 
notice to be given to the potential second intended parent of the application and an 
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opportunity given to that party to provide notice of opposition within a brief period 
(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 
she should be required to make his or her own application within a brief period (say 
14 days), otherwise the application of the first intended parent will be determined by 
the court. 

Do consultees agree? 

Yes 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I do not agree with a three-parent model of legal parenthood – even if temporarily applied. The 
birth mother should be the legal parent at birth and all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority after the birth of the child with the best interests of the child being the paramount 
consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 
have proposed, leading to the acquisition of legal parenthood by the intended 
parents at birth; and 

(2) if so, as to whether should this oversight be: 

(a) administrative, or 

(b) judicial. 

I do not agree with the proposals for the ‘new pathway’. The birth mother should be the legal 
parent and have parental responsibility at birth and all decisions involving legal parenthood and 
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parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority after the birth of the child based on the best interests of the child, as recommended by 
the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 
should be amended to provide for the court to have regard to additional specific 
factors in the situation where it is considering the arrangements for a child in the 
context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 
a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 
issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 
and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 
Regulations) should be further amended to provide for the court to have regard to 
additional specific factors in the situation where it is considering whether to make a 
parental order; and 

(2) what those additional factors should be. 

As per answer to Q23, the child’s best interests should drive all decisions when considering 
whether to make a parental order. The welfare checklist provides a comprehensive summary of 
the issues to be considered and is adequate as it is, and it conforms to UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 
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* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 
8 order without leave. 

I do not believe that ‘intended parents’ should be added to the list of those who can apply for a 
section 8 order without leave. There are real risks of the sale and trafficking of children and of 
exploitation of the birth mother and her reproductive capacities in all surrogacy arrangements. 
The court should therefore always have oversight of the arrangements. I am also concerned that 
there should be no liberalisation of the law on surrogacy because of the potential human rights 
abuses involved.  

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire parental 
responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

I disagree with this proposal. The birth mother should be the legal parent at birth and all 
decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority after the birth of the child, as 
recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 
trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify measures that contravene recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no legal 
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responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 
be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 
and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 
have parental responsibility for the child where the child is living with, or being cared 
for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

I do not agree with the proposals for the ‘new pathway’. I do not agree that the ‘intended parents’ 
should acquire parentage or parental responsibility automatically. The birth mother should be the 
legal parent at birth and all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements should be taken by a court or other competent authority after the birth of 
the child, with the child’s best interest the paramount consideration. This is the recommendation 
of the UN Special Rapporteur* and has the aim of reducing the risk of the sale and trafficking of 
children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 
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Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to 
object, assuming that she does not exercise her right to object. 

Do consultees agree? 

I agree that the birth mother should have parental responsibility for the child but not that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority after the birth of the child, with the child’s 
best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended parents, 
during the period in which parental responsibility is shared; and 

(2) whether it should operate to restrict the exercise of parental responsibility by the 
party not caring for the child or with whom the child is not living. 

I disagree with the proposals for the ‘new pathway’. The birth mother should have legal 
parenthood and parental responsibility at and after the birth and all subsequent decisions 
involving legal parenthood and parental responsibility should be taken by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 
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Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 

I disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we 
would be interested to hear about any health screening, counselling and legal advice that 
took place. 

N/A 

Paragraph 9.35 

 

Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 
brought within the scope of the new pathway. 

I disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts binding 
obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 
brought within the scope of the new pathway. 

I disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts binding 
obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  
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I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 
particular form; and 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 
for ensuring that the organisation complies with regulation. 

Do consultees agree?  

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.61 
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Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 
and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 
including the creation, maintenance and operation of necessary policies and 
procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

None of the above 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 
should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 
responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 
will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 
and will need to continuously seek new business and to convince or coerce more women to act 
as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 
prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 
otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 
facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 
that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 
rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 
offer matching and facilitation services in respect of surrogacy arrangements in the new 
pathway. 

Do consultees agree? 

I disagree with the proposals for the ‘new pathway’. I disagree with regulated surrogacy 
organisations or any other organisations being able to provide matching and facilitation services 
for any type of surrogacy, because that would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. 
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1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 
be able to offer matching and facilitation services in respect of surrogacy arrangements 
outside the new pathway. 

I disagree with the proposals for the ‘new pathway’. I disagree with regulated surrogacy 
organisations or any other organisations being able to provide matching and facilitation services 
for any type of surrogacy, because that would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, 
and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 
are provided by – because they would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. Offering such services 
should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy organisations, and 
oversight of compliance with the proposed legal requirements for the new pathway to legal 
parenthood. 

Do consultees agree? 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy.  

 

1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 
apply to regulated surrogacy organisations, including which additional or new areas of 
regulation should be applied. 

Paragraph 9.117 
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Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in relation 
to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

I strongly disagree with this proposal and the opening up of surrogacy in this country, because I 
consider it a violation of the human rights of both women and the child. The idea of organisations 
charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of Article 6 of 
CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits the 
exploitation of the prostitution of women – which includes deriving any form of benefit from 
women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 
should be removed, with the effect that there will be no restrictions on advertising anything 
that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

I strongly disagree with removing the current ban on advertising in respect of surrogacy. 
Surrogacy is a violation of the human rights of both women and children, and enabling 
advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented, Facebook and Google are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 
their financial worries. The most disadvantaged young women would be the most vulnerable to 
this idea and it is doubtful it would ever truly be in her best interest. 

 



24 
 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 
we need to protect disadvantaged women from the temptation of renting their wombs. This 
means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 
order in respect of a child born of a surrogacy arrangement has been recorded in the 
Parental Order Register, the child should be able to access his or her original birth 
certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 
result in the intended parents being recorded as parents on the birth certificate, the full 
form of that certificate should make clear that the birth was the result of a surrogacy 
arrangement. 

Do consultees agree? 

OTHER 

 

I disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended parents’ 
should be recorded as parents on the original birth certificate. The birth mother should be 
recorded as the birth mother on the birth certificate and all decisions involving legal parenthood 
and parental responsibility should be taken after the birth by a court or other competent authority, 
with the child’s best interest the paramount consideration. This is the recommendation of the UN 
Special Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children 
and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 
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Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 
to changes to allow for the registration of three parents or for anyone other than the birth mother 
to be recorded as the mother on the original birth certificate. Such proposals could lead to the 
facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 
understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained 
in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete 
donors. 

Do consultees agree? 

YES 

 

1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 
outside the new pathway, provided that the information about who has contributed 
gametes for the conception of the child has been medically verified, and that the 
information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 
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(b) non-identifying information about those who have contributed gametes to the 
conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 
order should record full information about a child’s genetic heritage where available 
and established by DNA or medical evidence, recording the use of an anonymous 
gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposals for the ‘new pathway’ and regulated surrogacy organisations. 
However, should surrogacy take place, it is important that the children have access to 
information about their origins and these proposals seem generally sound, except that the 
information held on gamete donors should also include identifying information – because 
otherwise it trivialises the creation of a child and denies the child the right to know her or his 
genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy 
arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 
trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying 
information, and 16 for non-identifying information (if such information is included on the 
register), provided that he or she has been given a suitable opportunity to receive 
counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 
whether the information is identifying or non-identifying respectively) should be able to 
access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 
a surrogacy arrangement to make a request for information to disclose whether a person 
whom he or she is intending to marry, or with whom he or she intends to enter into a civil 
partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify each 
other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 
to the same surrogate – but who are not genetically related – to access the register to 
identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify 
each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental 
order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 
in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 
HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 
parent) is not required, namely where a person cannot be found or is incapable of 
giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 
any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 
surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 
intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors 
set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 
with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident in 
the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be domiciled 
(and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 
imposed on the test of habitual residence, for example, a qualifying period of habitual 
residence required to satisfy the test. 

I disagree with opening up parental orders to ‘intended parents’ who are habitual residents but 
not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 
reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 
prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the child’s 
home to be with them. 

Do consultees agree? 

OTHER 

 

I disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 
parents, provide gametes for the conception of the child, so that double donation of 
gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a gamete due to 
infertility. 

Do consultees agree? 

NO 

 

I disagree with the proposals for the ‘new pathway’ and believe the genetic link should be 
retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 
parental order pathway (to the same extent that it may be permitted in the new pathway) in 
domestic surrogacy arrangements.  

I disagree with the proposals for the ‘new pathway’ and all other proposals that are likely to result 
in an increase in surrogacy. I therefore do not believe that double donation should be permitted 
under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 
intended parents contribute gametes to the conception of the child in the parental order 
pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 



32 
 

Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical 
necessity, if the court determines that the intended parents in good faith began the 
surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 
link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single 
parent without a genetic link where the intended parent’s former partner provides gametes 
but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 
and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 
introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I oppose the introduction of the ‘new pathway’. However, I support the requirement in any 
surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 
parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 
conception of the child, that the genetic link is demonstrated to the court with 
medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 
in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 
order that the identity of the surrogate is entered on the national register of surrogacy 
agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account 
in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 
women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 
to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 
that society does not condone older people entering a surrogacy arrangement and will make it 
less likely that older people will go ahead with such an arrangement and present the court with a 
fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 
therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 
maximum age limit for intended parents, and if so, what it should be. 

I disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be allowed, there 
should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 
human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 
consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 
society does not consider it acceptable for older people to enter into a surrogacy arrangement 
and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 
that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 
old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be allowed, there 
should be a minimum age for ‘intended parents’ and it should be much older than 18. I suggest 
that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 
age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 
they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 
(at the time of conception), in order for the court to have the power to make a parental 
order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 
violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 
as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 
suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 
the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of childhood and 
has not yet had an opportunity to establish herself as an adult. This means that she is particularly 
vulnerable to coercion and manipulation. There should be a significantly older minimum age for 
entering into a surrogacy arrangement and I suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the new 
pathway. 

Do consultees agree? 

OTHER 

 

I disagree with the proposals for the ‘new pathway’. 

 

1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 
Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 
not, which types of testing should be required for such arrangements. 
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Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be 
required to attend counselling with regard to the implications of entering into that 
arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 
the surrogate and the intended parents should take independent legal advice on the effect 
of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is unsuitable 
for having being convicted of, or received a police caution for, any offence appearing on a 
prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 
person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 
adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 
understand what pregnancy and childbirth are like and how they will change you until or unless 
you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more 
than four pregnancies. It is abhorrent that female dogs have better protections than women 
would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 
production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 
receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 
relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 
additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 
essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 
entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 
and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 
self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 
above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 
had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 
means-tested social welfare benefits, how that has been addressed in their 
surrogacy arrangement. 

N/A 

Paragraph 15.47 

 



44 
 

Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 
ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 
outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 
symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 
significant emotional and relationship difficulties. Infection may complicate healing, and some 
women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 
haemorrhage can be very significant, and potentially result in emergency hysterectomy and 
blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 
screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 
and the fact that some of these may not have been identified yet by researchers is also a real 
risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 
unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 
indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 
Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 
those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 
and although the maternal mortality rate is low, it can have significant sequelae, including renal 
failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 
permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 
and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 
can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 
C section may experience ongoing pain around the scar. Some sources quote this as affecting 
between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 
take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 
multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 
factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 
anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 
depression and post partum psychosis can be fatal, and impact on a woman’s health for many 
years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 
and it does make me wonder how the list of complications was created. I’d also like to know what 
level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 
mandated to do so. This potentially creates a situation where some “luckier” women would 
receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 
surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 
intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the 
surrogate’s death, including through payment of the cost of life assurance for the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 
nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 
agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Neither 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 
the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 
and the death of the surrogate; and/or 

(6) gifts. 

None of the above 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 
the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the 
event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 
to be able to be reduced in the event of a miscarriage or termination, whether such 
provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

None of the above 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 
not discussed which they think intended parents should be able to agree to pay to the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as part of 
our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects 
of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 
the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 
under the new pathway become enforceable, the ability to do so should not be dependent 
on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy agreement’ could 
place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 
context to share with us their views on our proposed reforms and consultation questions in 
this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 
a child born through an international surrogacy arrangement as a British citizen and 
obtaining a passport for the child. In particular, we would be interested to hear how long 
the application took after the birth of the child, and any information consultees have about 
causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international 
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. I therefore strongly disagree with this 
proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In 
particular, we would be interested to hear how long the application took after the birth of 
the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a visa in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the 
birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict 
the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child 
under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 
surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 
having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 
outside the Rules that the intended parents must apply for a parental order within six 
months of the child’s birth should be removed (regardless of whether the availability of the 
visa is brought within the Rules), if our provisional proposal to remove the time limit on 
applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a EU Uniform Format Form in respect of a child born through an 
international surrogacy arrangement, before the child is born. The application will need to 
be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international 
surrogacy arrangement. In particular we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and immigration 
consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is 
possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the 
legal parents of the child in the country of the child’s birth, should also be recognised as 
the child’s legal parents in the UK, without it being necessary for the intended parents to 
apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 
the domestic law and practice in the country in question provides protection against the 
exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 
that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 
mother to have legal parenthood and parental responsibility when the child is born and that her 
consent to giving up the child must be given AFTER the child's birth and that the transfer of 
‘parenthood’ should be overseen by the courts or a competent authority on an individual case 
by case basis, with the best interests of the child being the paramount consideration. This is an 
important safeguard against the sale of children and for the protection of the birth mother and I 
believe it should apply equally to international surrogacy arrangements. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 
of the child becoming the subject of a parental order, or its equivalent, in another 
jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this 
purpose and with the approval of the court and, if so, what form should that 
process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be used in 
an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 
civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that only 
one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 
take time off work before the birth of the child, whether for the purpose of induced 
lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest under 
Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 
sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law 
or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 
not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 
this could reduce the standard of impartial care given to birth mothers and new-borns – 
especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 
reason to be extremely cautious about making changes that will increase the numbers of 
surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 
As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 
additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional 
long-term pressures on the NHS and society as a whole. This has not been considered and 
there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 
that can have a long-term negative impact on the woman’s health, including premature death. 
Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 
when this isn’t in their best interests and there are worries about eugenics – where egg donors 
are selected on the basis of blonde hair, blue eyes and stereotypical measures of 
‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the NHS picking up the tab for the 
extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 
society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 
fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 
for prospective parents to indulge their parenting fantasies while denying patients access to 
drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 
made to the guidance published by the Department for Health and Social Care for 
England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 
than normal to the possibility that she is being coerced and to ensure that they can speak to her 
alone, including during labour, and that if she changes her mind about who is present in 
consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 
surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 
to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 
more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 
route by which many women enter prostitution and is a major factor in preventing their exit. 
There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 
is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 
and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 
a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 
paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 
which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 
tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 
the current law where the intended parents are not the legal parents from birth of the 
child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 
counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 
provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 
legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 
new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 
their child(ren), including the cost of fertility treatment, payments to the surrogate 
and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 
arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 
decided that surrogacy is a positive thing and so legislation should enable it. This may be 
explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 
interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 
of surrogacy, and lawyers and other organisations who stand to make money from commercial 
surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 
in this endeavour. This is a major error, because just as all women are affected by the 
institution of prostitution, so all women will be affected by any opening up of commercial 
surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 
to break the legal and cultural recognition of the unique bond between birth mother and child – 
and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 
birth are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not 
her) financial benefit. This will be a potential risk for thousands of women, which appears to 
have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 
be any evidence they have done so, because they have not provided their equality 
considerations and impact assessments. As surrogacy has a very different impact on women 
and children than on adult males, we believe the law commissioners are in breach of equality 
legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 

 

 Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 

 Advance equality of opportunity between people who share a protected characteristic 
and those who do not. 

 Foster good relations between people who share a protected characteristic and those 
who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
an impact on the relations between the different generations. Imagine the rage that young 
people may feel when they discover that their ‘parents’ not only bought them but took 
advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 
the UN Special Rapporteur that are designed to guard against the sale of children and the 
exploitation of birth mothers, including: 

 

 The birth mother must be accorded the status of legal mother at birth, and must be under no 
contractual or legal obligation to participate in the legal or physical transfer of the child. 

 All payments to the birth mother must be made before the legal and physical transfer of the 
child and must be non-reimbursable – even if she decides not to relinquish the child. 

 The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 
post-birth intentions, rather than on any legal or contractual obligation.” 

 Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 
checks after the birth of the child. 

 Decisions about parentage and parental responsibility must be made by a court or other 
competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no 
way to liberalise surrogacy law that is compliant with obligations under international treaties 
such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 
liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Short Form Questionnaire: Law Commissions’ Surrogacy 
Consultation 
 

 

This form is an extract of the longer form for comments and responses to the Law Commission’s and the 
Scottish Law Commission’s consultation about reforming surrogacy law. If you would like to respond to the 
full version of our consultation questionnaire, please use the online form: https://consult.justice.gov.uk/law-
commission/surrogacy. Please see our websites for further details, and for links to download the full 
consultation paper: https://www.lawcom.gov.uk/project/surrogacy/ and https://www.scotlawcom.gov.uk/law-
reform/law-reform-projects/joint-projects/surrogacy/. 

We have selected 46 questions which may be of particular interest of those with lived experience of 
surrogacy arrangements: surrogates, intended parents, family members and adult children born of 
surrogacy arrangements. You do not need to answer all the questions if you do not want to, and you can 
write as much or as little as you would like in response to our questions.  

Please note that we may publish or disclose information you provide us in response to this 
consultation, including personal information. We ask consultees, when providing their responses, if 
they could avoid including personal identifying information in the text of their response, particularly 
where this may reveal the identities of other people involved in their surrogacy arrangement. 

For more information about how we consult and how we may use responses to the consultation, please see 
page i – ii of the Consultation Paper. 

HOW TO SUBMIT YOUR RESPONSE USING THIS QUESTIONNAIRE 
 

Type your response into the text fields below and then save your completed form. When you have completed 
your response, email the completed form as an attachment to surrogacy@lawcommission.gov.uk.  

The closing date for submitting a response to our consultation is 11 October 2019. 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 

ABOUT YOU 
1. What is your name? 
Name (Required) 

 
 
2. If you are a member of an organisation (for example, a surrogacy organisation or a university), what is 
the name of your organisation? 
 
3. Are you responding to this consultation in a personal capacity or on behalf of your organisation? 
(Required – Choose one response) 

 This is a personal response 
If other, please provide details: 
 
 
4. If responding to this consultation in a personal capacity, which term below best describes you? 
(Choose one response) 

 Other individual 
5. What is your email address? 
Email address:  

 
 
If you enter your email address then you will automatically receive an acknowledgement email when you 
submit your response. 
6. What is your telephone number? 
Telephone number:  

 
 
7. If you want the information that you provide in response to this consultation to be treated as 
confidential, please explain to us why you regard the information as confidential. As explained in our 
privacy notice, we will take full account of your explanation but cannot give an assurance that 
confidentiality can be maintained in all circumstances. 
 
I do not wish to be named as the sort of people who campaign for such laws are notorious for retaliating 
by bullying those who disagree. 
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Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically allocated to a 
judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 
children and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced judge. For 
this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of the 
High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order should 
continue to be heard by lay justices, or whether they should be allocated to another level of the 
judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the judiciary, 
which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 
exploitation of birth mothers. These are human rights issues of the utmost seriousness and so the 
arrangements should be overseen by a senior and experienced judge. For this reason these 
cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 
judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the current 
allocation rules, or their reform along the lines that we discuss in Consultation Questions 1 and 2. 

 

Paragraph 6.53 
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Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a duty to 
consider whether to make an order awarding the intended parents parental responsibility at the 
first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in Chapter 8 
that all intended parents (whether in the new pathway or not) automatically acquire parental 
responsibility if the child is living with or being cared for by them is not supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth and that the child’s best interests are the paramount consideration. 
Nothing about the transfer of parental responsibility should be automatic and all options should be 
open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 

 

Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 should 
be reversed, so that a parental order report is released to the parties in the proceedings by default, 
unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the expenses of 
curators ad litem and reporting officers and, if so, how this should be addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing for a 
parental order, the court may make any such interim order or orders for parental 
responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 
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Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the child is 
conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 
statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, subject to the 
surrogate’s right to object. 

Do consultees agree? 

NO 

 

I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 
recommendations* and the Hague Convention on the Protection of Children and Cooperation in 
respect of Intercountry Adoption of 1993. These require the birth mother to have legal parenthood 
and parental responsibility when the child is born and that her consent to giving up the child must 
be freely given AFTER the child's birth. I believe that this important safeguard against the sale of 
children and the exploitation of birth mothers should apply equally to surrogacy arrangements, in 
both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and all 
of the implications need to be fully understood. There is no evidence in the consultation paper that 
the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 
birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. I do not agree that these claimed wishes alone justify measures 
that contravene the recommendations of the UN Special Rapporteur and the provisions of the 
Hague Convention that are designed to reduce the risk of the sale and trafficking of children and 
to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or condone 
a system that would require women to deliberately conceive and subsequently give birth with the 
expectation that they would have little or no legal responsibility for the child. The rights of the child 
must be prioritised regardless whether that is what some ‘surrogate’ mothers say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 
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Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics should be 
under a duty to keep a record of surrogacy arrangements under the new pathway to which they are 
a party, with such records being retained for a specified minimum period. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 

 

1.9 We invite consultees’ views as to what the length of that period should be: whether 100 years or 
another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes should 
apply to traditional surrogacy arrangements with which a regulated surrogacy organisation is 
involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they would 
inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a traditional, 
domestic surrogacy arrangement should prevent that arrangement from entering into the new 
pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 
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Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood by the 
intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing within a 
defined period, with the objection being sent to both the intended parents and the body 
responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one week. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 
legal parenthood at birth and that the birth mother has only a limited time to object. This 
contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 
legal parent at birth and that all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements are taken by a court or other competent authority AFTER the birth, with 
the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to give 
the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as the 
most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before the 
expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 
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Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents acquiring legal 
parenthood within the period fixed after birth, the surrogacy arrangement should no longer be able 
to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the child, 
then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to obtain 
legal parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth and 
with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to give 
the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as the 
most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before the 
expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 
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Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the birth of 
the child that they have no reason to believe that the surrogate has lacked capacity at any 
time during the period in which she had the right to object to the intended parents acquiring 
legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in which she 
has the right to object to the intended parents acquiring legal parenthood, the surrogate 
should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is unable to 
provide the positive consent within the relevant period, the surrogacy arrangement should 
exit the new pathway and the intended parents should be able to make an application for a 
parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended parents’ 
acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth and 
with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to give 
the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as the 
most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before the 
expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 
result of the surrogacy arrangement: 
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(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, should 
be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 
her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements should be taken by a court or other competent authority AFTER the birth 
and that the child’s best interests are the paramount consideration. A welfare assessment is an 
absolute requirement if an informed decision is to be made about the child’s best interest. 
Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 
the birth of the child. Much can change in that time.  

 

The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not hold. 
Pregnancy, birth and the post-partum changes are intense physical and existential experiences 
that change you and prime you to love and be sensitive to the new-born child and rise to the 
challenge of the enormous task of raising him or her to adulthood. For obvious reasons ‘intended 
parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and emotional 
commitment to the child is already well-developed, giving her the best chance of surmounting all 
the difficulties that will inevitably arise over the course of the child’s childhood and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 
does not in any way prepare you for the practical reality of caring for a new-born child and the long 
road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 
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Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement under the 
new pathway, where the surrogate has exercised her right to object to the intended parents’ 
acquisition of legal parenthood at birth, the surrogate’s spouse or civil partner, if any, should not be 
a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or parental 
responsibility for any children born of the arrangement. This is enough reason to reject this 
proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 
have an implication for all children, all families because it would set a precedent. It should not be 
introduced without a full assessment of all the implications, including on the rights of mothers and 
children. There is no evidence that the law commissioners have carried out any such assessment. 

 

1.15 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside the new 
pathway, the surrogate’s spouse or civil partner should continue to be a legal parent of the child 
born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and partners 
coercing women into surrogacy for financial gain. 

Paragraph 8.57 
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Consultation Question 16. 

1.16 We provisionally propose that, in the new pathway, where a child born of a surrogacy arrangement 
is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate exercises 
her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as the 
parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended parents’ 
acquiring legal parenthood automatically at birth unless the birth mother objects. The birth mother 
should always be the legal parent of the child at birth and this should not change if the child is 
stillborn. 

 

1.17 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 
arrangement is stillborn, the surrogate should be able to consent to the intended parents being 
registered as the parents before the expiry of the period allowed for the registration of the birth, 
provided that the intended parents have made a declaration to the effect that the relevant criteria 
for the making of a parental order are satisfied, on registration of the stillbirth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 
situation. The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 
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Consultation Question 17. 

1.18 We provisionally propose that, for surrogacy arrangements outside the new pathway, where the 
child dies before the making of the parental order, the surrogate should be able to consent to the 
intended parents being registered as the parents before the expiry of the period allowed for the 
registration of the birth, provided that the intended parents have made a declaration to the effect 
that the relevant criteria for the making of a parental order are satisfied, on registration of the 
birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 
situation. The birth mother should always be the legal parent of the child at birth and if the child 
dies before the parental order, the registration of birth should accurately reflect that the birth 
mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.19 For surrogacy arrangements in the new pathway, we invite consultees’ views as to whether, where 
the surrogate dies in childbirth or before the end of the period during which she can exercise her 
right to object, the arrangement should not proceed in the new pathway and the intended parents 
should be required to make an application for a parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.20 We provisionally propose that, for surrogacy arrangements in the new pathway, where both 
intended parents die during the surrogate’s pregnancy, the intended parents should be registered 
as the child’s parents on birth, subject to the surrogate not exercising her right to object within the 
defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 
‘intended parents’ being registered as the legal parents in this situation. The birth mother should 
always be the legal parent of the child at birth and the registration of birth should accurately reflect 
this. 

 

1.21 We invite consultees’ views as to whether, for surrogacy arrangements outside the new pathway, 
where both intended parents die during the surrogate’s pregnancy or before a parental order is 
made: 

(1) it should be competent for an application to be made, by a person who claims an interest 
under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be permitted to 
apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the surrogate’s 
consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be possible for the 
intended parents to be registered as the child’s parents, but that there should be a 
procedure for the surrogate to provide details of the intended parents, and, if relevant, 
gamete donors, for entry onto the register of surrogacy arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 
deceased – so option (2) is preferable. 

Paragraph 8.81 

 



14 
 

Consultation Question 20. 

1.22 We provisionally propose that, where an application is made for a parental order by a sole applicant 
under section 54A: 

(1) the applicant should have to make a declaration that it was always intended that there 
would only be a single applicant for a parental order in respect of the child concerned or to 
supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for notice to 
be given to the potential second intended parent of the application and an opportunity given 
to that party to provide notice of opposition within a brief period (of, say, 14 to 21 days); 
and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or she should 
be required to make his or her own application within a brief period (say 14 days), otherwise 
the application of the first intended parent will be determined by the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.23 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 
mother should be the legal parent at birth and all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth of the child with the best interests of the child being the paramount 
consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 
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Consultation Question 22. 

1.24 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we have 
proposed, leading to the acquisition of legal parenthood by the intended parents at birth; 
and 

(2) if so, as to whether should this oversight be: 

(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 
legal parent and have parental responsibility at birth and all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or other 
competent authority AFTER the birth of the child based on the best interests of the child, as 
recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.25 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, should be 
amended to provide for the court to have regard to additional specific factors in the 
situation where it is considering the arrangements for a child in the context of a dispute 
about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 
a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the issues 
to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 
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Consultation Question 24. 

1.26 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied and 
modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 Regulations) should be 
further amended to provide for the court to have regard to additional specific factors in the 
situation where it is considering whether to make a parental order; and 

(2) what those additional factors should be. 

The child’s best interests should drive all decisions when considering whether to make a parental 
order. The welfare checklist provides a comprehensive summary of the issues to be considered 
and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 
child’s best interest is the paramount consideration. I therefore do not believe any other factors 
should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.27 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be amended to 
add the intended parents to the category of those who can apply for a section 8 order without 
leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 
and her reproductive capacities in all surrogacy arrangements. The court should therefore always 
have oversight of the arrangements. I am also concerned that there should be no liberalisation of 
the law on surrogacy because of the potential human rights abuses involved. I do not believe that 
‘intended parents’ should be added to the list of those who can apply for a section 8 order without 
leave. 

Paragraph 8.123 
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Consultation Question 26. 

1.28 We provisionally propose that, where a child is born as a result of a surrogacy arrangement outside 
the new pathway, the intended parents should acquire parental responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 
all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, as 
recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and trafficking 
of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify measures that contravene recommendations of the 
UN Special Rapporteur and the provisions of the Hague Convention that are designed to reduce 
the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no legal 
responsibility for that child – other than a temporary right to ‘object’. The rights of the child must be 
prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 



18 
 

Consultation Question 27. 

1.29 We provisionally propose that, where a child is born as a result of a surrogacy arrangement in the 
new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; and 

(2) if the surrogate exercises her right to object, the intended parents should continue to have 
parental responsibility for the child where the child is living with, or being cared for by, 
them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should acquire parentage or parental responsibility automatically. The birth mother should 
be the legal parent at birth and all decisions involving legal parenthood and parental responsibility 
in surrogacy arrangements should be taken by a court or other competent authority AFTER the 
birth of the child, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 
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Consultation Question 28. 

1.30 We provisionally propose that, for surrogacy arrangements within the new pathway, the surrogate 
should retain parental responsibility for the child born as a result of the arrangement until the 
expiry of the period during which she can exercise her right to object, assuming that she does not 
exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, with the 
child’s best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.31 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended parents, during 
the period in which parental responsibility is shared; and 

(2) whether it should operate to restrict the exercise of parental responsibility by the party not 
caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have legal 
parenthood and parental responsibility at and after the birth and all subsequent decisions involving 
legal parenthood and parental responsibility should be taken by a court or other competent 
authority, with the child’s best interest the paramount consideration. This is the recommendation 
of the UN Special Rapporteur* and has the aim of reducing the risk of the sale and trafficking of 
children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 



20 
 

Consultation Question 30. 

1.32 We provisionally propose that traditional surrogacy arrangements should fall within the scope of 
the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.33 We invite the views of independent surrogates, and intended parents who have used independent 
surrogacy arrangements, to tell us about their experience. In particular, we would be interested to 
hear about any health screening, counselling and legal advice that took place. 

N/A 

Paragraph 9.35 

 

Consultation Question 32. 

1.34 We invite consultees’ views as to whether independent surrogacy arrangements should be brought 
within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

 

1.35 We invite consultees’ views as to how independent surrogacy arrangements might be brought 
within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 
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Consultation Question 33. 

1.36 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a particular 
form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible for 
ensuring that the organisation complies with regulation. 

Do consultees agree? 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.61 
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Consultation Question 34. 

1.37 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, including the 
creation, maintenance and operation of necessary policies and procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.38 We invite consultees to identify any other responsibilities which a responsible individual should 
have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.39 We invite consultees’ views as to what experience, skills and qualifications a person responsible for 
a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.40 We provisionally propose that regulated surrogacy organisations should be non-profit making 
bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and would 
drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they will 
inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) and will 
need to continuously seek new business and to convince or coerce more women to act as 
‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 
prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 
otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.41 We invite consultees’ views as to what should be included in the definition of matching and 
facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because that 
would inevitably lead to an increase in surrogacy, which I consider a violation of the human rights 
of both women and children. 

Paragraph 9.94 
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Consultation Question 37. 

1.42 We provisionally propose that only regulated surrogacy organisations should be able to offer 
matching and facilitation services in respect of surrogacy arrangements in the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated surrogacy 
organisations or any other organisations being able to provide matching and facilitation services 
for any type of surrogacy, because that would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. 

 

1.43 We invite consultees’ views as to whether only regulated surrogacy organisations should be able to 
offer matching and facilitation services in respect of surrogacy arrangements outside the new 
pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated surrogacy 
organisations or any other organisations being able to provide matching and facilitation services 
for any type of surrogacy, because that would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.44 We invite consultees’ views as to the sanctions that should be available against organisations that 
offer matching and facilitation services without being regulated to do so, and whether these should 
be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 
are provided by – because they would inevitably lead to an increase in surrogacy, which I consider 
a violation of the human rights of both women and children. Offering such services should be a 
criminal offence. 

Paragraph 9.97 
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Consultation Question 39. 

1.45 We provisionally propose that the remit of the Human Fertilisation and Embryology Authority be 
expanded to include the regulation of regulated surrogacy organisations, and oversight of 
compliance with the proposed legal requirements for the new pathway to legal parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and would 
drive an increase in surrogacy.  

 

1.46 If consultees agree, we invite their views as to how the Authority’s Code of Practice should apply to 
regulated surrogacy organisations, including which additional or new areas of regulation should be 
applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.47 We provisionally propose that surrogacy agreements should remain unenforceable (subject to the 
exception we provisionally propose in Consultation Question 88 in relation to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.48 We provisionally propose that there should be no prohibition against charging for negotiating, 
facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 
because I consider it a violation of the human rights of both women and the child. The idea of 
organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 
Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits the 
exploitation of the prostitution of women – which includes deriving any form of benefit from 
women’s prostitution. 

Paragraph 9.135 
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Consultation Question 42. 

1.49 We provisionally propose that the current ban on advertising in respect of surrogacy should be 
removed, with the effect that there will be no restrictions on advertising anything that can lawfully 
be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 
Surrogacy is a violation of the human rights of both women and children, and enabling advertising 
sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented, Facebook and Google are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 
their financial worries. The most disadvantaged young women would be the most vulnerable to 
this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 
we need to protect disadvantaged women from the temptation of renting their wombs. This means 
that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.50 We provisionally propose that, in England and Wales, where the making of a parental order in 
respect of a child born of a surrogacy arrangement has been recorded in the Parental Order 
Register, the child should be able to access his or her original birth certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 



27 
 

Consultation Question 44. 

1.51 We provisionally propose that where children are born of surrogacy arrangements that result in the 
intended parents being recorded as parents on the birth certificate, the full form of that certificate 
should make clear that the birth was the result of a surrogacy arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should be recorded as parents on the original birth certificate. The birth mother should be 
recorded as the birth mother on the birth certificate and all decisions involving legal parenthood 
and parental responsibility should be taken after the birth by a court or other competent authority, 
with the child’s best interest the paramount consideration. This is the recommendation of the UN 
Special Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and 
the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.52 We invite consultees’ views as to whether the birth registration system in England and Wales 
requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed to 
changes to allow for the registration of three parents or for anyone other than the birth mother to 
be recorded as the mother on the original birth certificate. Such proposals could lead to the 
facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 
understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.53 We provisionally propose that, in England and Wales, from the age of 18, a child who has been the 
subject of a parental order should be able to access all the documents contained in the court’s file 
for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 
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Consultation Question 47. 

1.54 We provisionally propose that a national register of surrogacy arrangements should be created to 
record the identity of the intended parents, the surrogate and the gamete donors. 

Do consultees agree? 

YES 

 

1.55 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or outside 
the new pathway, provided that the information about who has contributed gametes for the 
conception of the child has been medically verified, and that the information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 
conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental order 
should record full information about a child’s genetic heritage where available and 
established by DNA or medical evidence, recording the use of an anonymous gamete donor 
if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children have access 
to information about their origins and these proposals seem generally sound, except that the 
information held on gamete donors should also include identifying information – because 
otherwise it trivialises the creation of a child and denies the child the right to know her or his 
genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.56 We invite consultees’ views as to whether non-identifying information about the surrogate and the 
intended parents should be recorded in the national register of surrogacy arrangements and 
available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 
trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.104 

 



29 
 

Consultation Question 49. 

1.57 We provisionally propose that a child born of a surrogacy arrangement should be able to access the 
information recorded in the register from the age of 18 for identifying information, and 16 for non-
identifying information (if such information is included on the register), provided that he or she has 
been given a suitable opportunity to receive counselling about the implications of compliance with 
this request. 

Do consultees agree? 

YES 

 

1.58 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on whether 
the information is identifying or non-identifying respectively) should be able to access the 
information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is sufficiently 
mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.59 We invite consultees’ views as to whether there should be any provision for those born of a 
surrogacy arrangement to make a request for information to disclose whether a person whom he or 
she is intending to marry, or with whom he or she intends to enter into a civil partnership or 
intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.60 We provisionally propose that where two people are born to, and genetically related through, the 
same surrogate, they should be able to access the register to identify each other, if they both wish 
to do so. 

Do consultees agree? 

YES 

 

1.61 We invite consultees’ views as to whether there should be provision to allow people born to the 
same surrogate – but who are not genetically related – to access the register to identify each other, 
if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 
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Consultation Question 52. 

1.62 We invite consultees’ views as to whether provision should be made to allow a person carried by a 
surrogate, and the surrogate’s own child, to access the register to identify each other, if they both 
wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.63 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to whether 
details of an intended parent who is not a party to the application for a parental order should be 
recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 
in the register. 

Paragraph 10.128 

 

Consultation Question 54. 

1.64 We provisionally propose that the six month time limits in sections 54 and 54A of the HFEA 2008 for 
making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 
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Consultation Question 55. 

1.65 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal parent) 
is not required, namely where a person cannot be found or is incapable of giving agreement, 
should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and any 
other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the surrogate 
and any other legal parent, or 

(b) following a determination by the court that the child should live with the intended 
parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors set out in 
section 1 of the Adoption and Children Act 2002 and, in Scotland, in line with the section 
14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

Paragraph 11.58 
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Consultation Question 56. 

1.66 We provisionally propose that, both for a parental order and in the new pathway, the intended 
parents or one of the intended parents must be domiciled or habitually resident in the UK, Channel 
Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 
domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.67 We invite consultees’ views as to whether there should be any additional conditions imposed on 
the test of habitual residence, for example, a qualifying period of habitual residence required to 
satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 
residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.68 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 
reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the prohibited 
degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 

 

Consultation Question 58. 

1.69 We provisionally propose that to use the new pathway, intended parents should be required to 
make a declaration in the surrogacy agreement that they intend for the child’s home to be with 
them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 
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Consultation Question 59. 

1.70 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended parents, 
provide gametes for the conception of the child, so that double donation of gametes is 
permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, meaning that 
there is not an intended parent who is able to provide a gamete due to infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 
be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.71 We invite consultees’ views as to whether double donation should be permitted under the parental 
order pathway (to the same extent that it may be permitted in the new pathway) in domestic 
surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 
likely to result in an increase in surrogacy. I therefore do not believe that double donation should 
be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.72 We provisionally propose that the requirement that the intended parent or one of the intended 
parents contribute gametes to the conception of the child in the parental order pathway should be 
retained in international surrogacy arrangements. 

Do consultees agree? 

YES 

Paragraph 12.64 

 

Consultation Question 60. 

1.73 We provisionally propose that if the requirement for a genetic link is retained for domestic cases 
outside the new pathway, the requirement should not apply, subject to medical necessity, if the 
court determines that the intended parents in good faith began the surrogacy arrangement in the 
new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 
link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 
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Consultation Question 61. 

1.74 We provisionally propose that if double donation is permitted only in cases of medical necessity, an 
exception should be made to allow a parental order to be granted to a single parent without a 
genetic link where the intended parent’s former partner provides gametes but the intended 
parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 

 

Consultation Question 62. 

1.75 We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 
and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.76 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is introduced, 
should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 
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Consultation Question 63. 

1.77 We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the national 
register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 
any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 

 

1.78 We invite consultees’ views as to whether it should be a condition for an application for a parental 
order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 
conception of the child, that the genetic link is demonstrated to the court with medical or 
DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order in 
the circumstances described in both (1) and (2). 

 

1.79 We provisionally propose that it should be a condition for the application of a parental order that 
the identity of the surrogate is entered on the national register of surrogacy agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 
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Consultation Question 64. 

1.80 We provisionally propose that there should be no maximum age limit for the grant of a parental 
order. The age of the intended parents should continue to be taken into account in the assessment 
of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 
women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is to 
be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear that 
society does not condone older people entering a surrogacy arrangement and will make it less 
likely that older people will go ahead with such an arrangement and present the court with a fait 
accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is therefore 
imperative that age limits are set very carefully. 

 

1.81 We invite consultees’ views as to whether under the new pathway there should be a maximum age 
limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. I 
am opposed to surrogacy per se, because it is a violation of both women’s and children’s human 
rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore consider 
that a maximum age limit for ‘intended parents’ is important. This will make it clear that society 
does not consider it acceptable for older people to enter into a surrogacy arrangement and will 
make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative that 
age limits are set very carefully.  

 

1.82 We provisionally propose that intended parents should be required to be at least 18 years old at 
the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 



37 
 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 
18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 
age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before they 
have taken even their first steps into independence and adulthood? 

Paragraph 12.133 
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Consultation Question 65. 

1.83 We provisionally propose that surrogates should be required to be at least 18 years of age (at the 
time of conception), in order for the court to have the power to make a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a violation 
of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 
as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
should be a significantly older minimum age for entering into a surrogacy arrangement and I 
suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy arrangement 
is a reasonable thing for them to be doing before they have taken even their first steps into 
independence and adulthood?  

 

1.84 We provisionally propose that surrogates should be required to be at least 18 years old at the time 
of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 
childhood and has not yet had an opportunity to establish herself as an adult. This means that she 
is particularly vulnerable to coercion and manipulation. There should be a significantly older 
minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 
more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy arrangement 
is a reasonable thing for them to be doing before they have taken even their first steps into 
independence and adulthood?  

Paragraph 12.144 
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Consultation Question 66. 

1.85 We provisionally propose that medical testing of the surrogate, any partner of the surrogate, and 
any intended parent providing gametes should be required for the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.86 We invite consultees’ views as to whether the types of testing set out in the Code of Practice are 
feasible for traditional surrogacy arrangements outside a licensed clinic, and if not, which types of 
testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.87 We provisionally propose that, as a condition of being eligible for entry into the new pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be required to 
attend counselling with regard to the implications of entering into that arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the requirements 
set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.88 We provisionally propose that, for the new pathway, there should be a requirement that the 
surrogate and the intended parents should take independent legal advice on the effect of the law 
and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.89 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is unsuitable for 
having being convicted of, or received a police caution for, any offence appearing on a prescribed 
list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a person is 
unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.90 We invite consultees’ views as to whether the list of offences that applies in the case of adoption is 
appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.91 We invite consultees’ views as to whether there should be a requirement that the surrogate has 
previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to understand 
what pregnancy and childbirth are like and how they will change you until or unless you have had 
that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.92 We provisionally propose that there should not be a maximum number of surrogate pregnancies 
that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more than 
four pregnancies. It is abhorrent that female dogs have better protections than women would have 
under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.93 We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for production of 
receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.94 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs relating to the 
pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 

 

Consultation Question 74. 

1.95 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate additional 
costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 
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Consultation Question 75. 

1.96 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from entering into 
a surrogacy arrangement, and those unique to a surrogate pregnancy; and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.29 

 

Consultation Question 76. 

1.97 We invite consultees’ views as to whether they consider that intended parents should be able to 
pay their surrogate her actual lost earnings (whether the surrogate is employed or self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost earnings. 

Paragraph 15.37 
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Consultation Question 77. 

1.98 We invite consultees’ views as to whether they consider that intended parents should be able to 
pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 above); 
and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.99 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has had on 
the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to means-
tested social welfare benefits, how that has been addressed in their surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.100 We invite consultees’ views as to whether intended parents should be able to pay compensation to 
the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each insemination or 
embryo transfer; and/or 

(3) specified complications, including hyperemesis gravidarum, pre-eclampsia, an ectopic 
pregnancy, miscarriage, termination, caesarean birth, excessive haemorrhaging, perineal 
tearing, removal of fallopian tubes or ovaries or a hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 
outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 
symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 
significant emotional and relationship difficulties. Infection may complicate healing, and some 
women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 
haemorrhage can be very significant, and potentially result in emergency hysterectomy and blood 
transfusion to save the life of the mother. It is a fact that although blood is thoroughly screened in 
the UK there still remains the potential for blood borne illnesses to be transmitted, and the fact that 
some of these may not have been identified yet by researchers is also a real risk to a mother 
receiving transfusion. Persons who have had a blood transfusion are currently unable to donate 
blood themselves in the UK, due to the risk of (vCJD) transmission. This is an indication of the 
gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 
Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 
those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, and 
although the maternal mortality rate is low, it can have significant sequelae, including renal failure 
potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) permanent 
liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 
and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 
can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a C 
section may experience ongoing pain around the scar. Some sources quote this as affecting 
between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 
take years to present (conversely, may present immediately). 

 

How could we ensure that women suffering these complications are compensated? They are 
multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
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to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 
factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 
anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 
depression and post partum psychosis can be fatal, and impact on a woman’s health for many 
years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 
and it does make me wonder how the list of complications was created. I’d also like to know what 
level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 
mandated to do so. This potentially creates a situation where some “luckier” women would receive 
compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 
surrogacy in the UK, as there is in Spain.  

 

1.101 We invite consultees’ views as to whether there are any other matters in respect of which intended 
parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.102 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 
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Consultation Question 80. 

1.103 We invite consultees views’ as to whether intended parents should be able to pay compensation to 
the surrogate’s family in the event of the pregnancy resulting in the surrogate’s death, including 
through payment of the cost of life assurance for the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.104 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 
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Consultation Question 82. 

1.105 We invite consultees’ views as to whether it should be possible for the intended parents to agree to 
pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her ‘services’. 

 

1.106 We invite consultees’ views as to whether, if provision is made for intended parents to pay a 
woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her ‘services’. 

 



49 
 

1.107 We invite consultees’ views as to whether, if provision is made for intended parents to pay a 
woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments the law 
should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, and the 
death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 
the birth mother for her ‘services’. 

Paragraph 15.69 
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Consultation Question 83. 

1.108 We invite consultees’ views as to whether it should be possible for any payment the law permits 
the intended parents to pay the surrogate for her services to be reduced in the event of a 
miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.109 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate to be 
able to be reduced in the event of a miscarriage or termination, whether such provision should 
apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 
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Consultation Question 84. 

1.110 We provisionally propose that the types of payment that are permitted to be made to surrogates 
should be the same, whether the surrogacy follows our new pathway to parenthood or involves a 
post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.111 We invite consultees’ views as to whether there are any categories of payment we have not 
discussed which they think intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.75 
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Consultation Question 86. 

1.112 We invite consultees to express any further views they have about the payments that intended 
parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 

 

Consultation Question 87. 

1.113 We invite consultees’ views as to whether there are specific methods of enforcing limitations that 
are placed on payments to surrogates that we should consider as part of our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects 
of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 
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Consultation Question 88. 

1.114 We provisionally propose that financial terms of a surrogacy agreement entered into under the new 
pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.115 We provisionally propose that if the financial terms of a surrogacy agreement entered into under 
the new pathway become enforceable, the ability to do so should not be dependent on the 
surrogate complying with any terms of the agreement relating to her lifestyle. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 
agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.116 We invite overseas surrogates (or bodies representing or advocating for surrogates) to share with 
us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.117 We invite organisations focused on children’s rights and welfare in the international context to 
share with us their views on our proposed reforms and consultation questions in this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.118 We invite consultees to provide us with evidence of their experience of applying to register a child 
born through an international surrogacy arrangement as a British citizen and obtaining a passport 
for the child. In particular, we would be interested to hear how long the application took after the 
birth of the child, and any information consultees have about causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.119 We provisionally propose that it should be possible for a file to be opened, and the application 
process for obtaining registration of a child born from an international surrogacy arrangement and 
obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. I therefore strongly disagree with this 
proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 
Paragraph 16.53 

 

Consultation Question 93. 

1.120 We invite consultees to provide us with evidence of the experience they have had of applying for a 
visa for a child born through an international surrogacy arrangement. In particular, we would be 
interested to hear how long the application took after the birth of the child, and any information 
consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 
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Consultation Question 94. 

1.121 We provisionally propose that it should be possible to open a file, and begin the process for 
applying for a visa in respect of a child born through an international surrogacy arrangement, 
before the child is born. The application will need to be completed after the birth of the child, and 
the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict the 
UN Special Rapporteur’s recommendations* that are designed to protect against the selling and 
trafficking of children and the protection of the rights of the birth mother. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.122 We provisionally propose that the current provision made for the grant of a visa outside of the 
Immigration Rules where the intended parents are not the legal parents of the child under 
nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.123 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the surrogate; 
or  

(2) that this condition should be clarified to ensure that it does not prevent the child having 
contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.124 We invite consultees’ views as to whether the current requirement for the grant of a visa outside 
the Rules that the intended parents must apply for a parental order within six months of the child’s 
birth should be removed (regardless of whether the availability of the visa is brought within the 
Rules), if our provisional proposal to remove the time limit on applications for parental orders is 
accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 
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Consultation Question 95. 

1.125 We provisionally propose that it should be possible to open a file, and begin the process for 
applying for a EU Uniform Format Form in respect of a child born through an international 
surrogacy arrangement, before the child is born. The application will need to be completed after 
the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.126 We invite consultees to provide us with evidence of the experience they have had of applying for a 
EU Uniform Format Form for a child born through an international surrogacy arrangement. In 
particular we would be interested to hear how long the application took after the birth of the 
child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.127 We provisionally propose that the UK Government should provide a single, comprehensive guide 
for intended parents explaining the nationality and immigration consequences of having a child 
through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is possible 
for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.128 We provisionally propose that international surrogacy arrangements should not be eligible for the 
new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.129 We provisionally propose that:  

1.130 the Secretary of State should have the power to provide that the intended parents of children 
born through international surrogacy arrangements, who are recognised as the legal parents of 
the child in the country of the child’s birth, should also be recognised as the child’s legal parents in 
the UK, without it being necessary for the intended parents to apply for a parental order, but 

1.131 before exercising the power, the Secretary of State should be required to be satisfied that the 
domestic law and practice in the country in question provides protection against the exploitation 
of surrogates, and for the welfare of the child, that is at least equivalent to that provided in UK 
law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth mother 
to have legal parenthood and parental responsibility when the child is born and that her consent 
to giving up the child must be given AFTER the child's birth and that the transfer of ‘parenthood’ 
should be overseen by the courts or a competent authority on an individual case by case basis, 
with the best interests of the child being the paramount consideration. This is an important 
safeguard against the sale of children and for the protection of the birth mother and I believe it 
should apply equally to international surrogacy arrangements. I therefore strongly disagree with 
this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 

 



58 
 

Consultation Question 100. 

1.132 We invite consultees to tell us of their experience of surrogacy arrangements in the UK involving 
foreign intended parents. 

N/A 

 

1.133 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose of the 
child becoming the subject of a parental order, or its equivalent, in another jurisdiction; 
and 

(2) if such a restriction is necessary, there should be a process allowing foreign intended 
parents to remove the child from the jurisdiction of the UK for this purpose and with the 
approval of the court and, if so, what form should that process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be used in an 
international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.134 We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, civil 
partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.135 We provisionally propose that provision for maternity allowance should be made in respect of 
intended parents, and that any such provision should be limited so that only one intended parent 
qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.136 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to take time 
off work before the birth of the child, whether for the purpose of induced lactation, ante-
natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.137 We invite consultees’ views as to whether the duty of employers to provide suitable facilities for 
any person at work who is a pregnant woman or nursing mother to rest under Regulation 25 of 
the Workplace (Health, Safety and Welfare) Regulations 1992 is sufficient to include intended 
parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.138 We invite consultees’ views as to whether there are further issues in relation to employment 
rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.139 We invite consultees’ views as to whether they believe any reforms in relation to surrogacy and 
succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.140 We invite consultees’ views as to whether there are any issues in how surrogacy arrangements are 
dealt with by the health services, and whether there are reforms to law or practice that consultees 
would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are not 
legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and this 
could reduce the standard of impartial care given to birth mothers and new-borns – especially 
when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid reason to be 
extremely cautious about making changes that will increase the numbers of surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. As 
most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to additional 
pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional long-
term pressures on the NHS and society as a whole. This has not been considered and there are 
no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure that 
can have a long-term negative impact on the woman’s health, including premature death. Ethical 
issues abound. Young women might be coerced by financial pressures to donate eggs when this 
isn’t in their best interests and there are worries about eugenics – where egg donors are selected 
on the basis of blonde hair, blue eyes and stereotypical measures of ‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the NHS picking up the tab for the 
extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
There appears to have been no evaluation of the size of the additional costs to the NHS and 
society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 
fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 
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for prospective parents to indulge their parenting fantasies while denying patients access to 
drugs which are standard of care in other counties. 

 

1.141 We invite consultees’ views as to any additions or revisions that they would like to see made to 
the guidance published by the Department for Health and Social Care for England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert than 
normal to the possibility that she is being coerced and to ensure that they can speak to her 
alone, including during labour, and that if she changes her mind about who is present in 
consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.142 We invite consultees’ views as to how midwifery practice may better accommodate surrogacy 
arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 

 



62 
 

Consultation Question 108. 

1.143 We invite consultees’ views as to whether there are any other legal issues in relation to surrogacy, 
not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 
to the significant risk that women will be coerced into agreeing to participate in surrogacy 
arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 
more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 
route by which many women enter prostitution and is a major factor in preventing their exit. 
There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it is 
opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence and 
carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as a 
deterrent. That such a law would be difficult to enforce just adds to the arguments for why paid 
surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.144 We invite consultees who are intended parents, live in the UK, and have entered into a surrogacy 
arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in which 
country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.145 We invite consultees who have experience of applying for a parental order in the UK to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.146 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of the 
current law where the intended parents are not the legal parents from birth of the child born of 
the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.147 We invite consultees to tell us what they have paid for, or to provide evidence about the cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications counselling from 
any other costs involved with fertility treatment). 

N/A 

 

1.148 We invite legal consultees, who advise on surrogacy and parental order proceedings, to provide 
evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent legal 
advice discussed in Chapter 13; and 

(2) to draft, advise on and negotiate the written surrogacy agreement required for the new 
pathway. 

N/A 

Paragraph 18.8 
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Consultation Question 113. 

1.149 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.150 We invite consultees who consider that they might be able to fulfil the role of the independent 
professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.151 We invite consultees who are intended parents to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.152 We invite consultees who are surrogates to give us their views on the impact of our proposals for 
reform on their ability to enter into surrogacy arrangements and, in particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 
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Consultation Question 116. 

1.153 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of their 
child(ren), including the cost of fertility treatment, payments to the surrogate and 
payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy arrangement 
(where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.154 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.155 We invite consultees’ views as to any other impact that we have not specifically addressed in this 
chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already decided 
that surrogacy is a positive thing and so legislation should enable it. This may be explained by a 
limited ‘pre-consultation’ mainly focusing on people who already had a vested interest in 
surrogacy – ‘intended parents,’ women who claim to have had a positive experience of 
surrogacy, and lawyers and other organisations who stand to make money from commercial 
surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 
in this endeavour. This is a major error, because just as all women are affected by the institution 
of prostitution, so all women will be affected by any opening up of commercial surrogacy in this 
country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men to 
break the legal and cultural recognition of the unique bond between birth mother and child – and 
indeed the proposals to make the ‘intended parents’ the legal parents from the moment of birth 
are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not her) 
financial benefit. This will be a potential risk for thousands of women, which appears to have 
been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to be 
any evidence they have done so, because they have not provided their equality considerations 
and impact assessments. As surrogacy has a very different impact on women and children than 
on adult males, we believe the law commissioners are in breach of equality legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 

 

 Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 

 Advance equality of opportunity between people who share a protected characteristic and 
those who do not. 

 Foster good relations between people who share a protected characteristic and those 
who do not. 

 

There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
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an impact on the relations between the different generations. Imagine the rage that young people 
may feel when they discover that their ‘parents’ not only bought them but took advantage of their 
birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 
the UN Special Rapporteur that are designed to guard against the sale of children and the 
exploitation of birth mothers, including: 

 

 The birth mother must be accorded the status of legal mother at birth, and must be under no 
contractual or legal obligation to participate in the legal or physical transfer of the child. 

 All payments to the birth mother must be made before the legal and physical transfer of the 
child and must be non-reimbursable – even if she decides not to relinquish the child. 

 The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 
post-birth intentions, rather than on any legal or contractual obligation.” 

 Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 
checks after the birth of the child. 

 Decisions about parentage and parental responsibility must be made by a court or other 
competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no way 
to liberalise surrogacy law that is compliant with obligations under international treaties such as 
CEDAW and the UNCRC and its first optional protocol, then the law must not be liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 
university), what is the name of your organisation? 

[Name of organisation if relevant.] 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 
organisation? 

(Required – Choose one) 

This is a personal response 

If other, please provide details: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

(Choose one response) 

 Surrogate 
 Intended parent 
 Person born of a surrogacy arrangement 
 Family member of a surrogate 
 Family member of an intended parent 
 Legal practitioner 
 Medical practitioner or counsellor 
 Social worker 
 Academic 
 Other individual 

5. What is your email address? 

Email address:  
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If you enter your email address then you will automatically receive an acknowledgement email 
when you submit your response. 

6. What is your telephone number? 

Telephone number:  

 

 

7. If you want the information that you provide in response to this consultation to be 
treated as confidential, please explain to us why you regard the information as confidential. 
As explained in our privacy notice, we will take full account of your explanation but cannot 
give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 
allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 
children and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced judge. 
For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 
the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  
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(1) domestic surrogacy cases which continue to require a post-birth parental order 
should continue to be heard by lay justices, or whether they should be allocated to another 
level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 
judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 
exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 
the arrangements should be overseen by a senior and experienced judge. For this reason these 
cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 
judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 
current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 

 

Paragraph 6.53 
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Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental 
responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 
Chapter 8 that all intended parents (whether in the new pathway or not) automatically 
acquire parental responsibility if the child is living with or being cared for by them is not 
supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth and that the child’s best interests are the paramount consideration. 
Nothing about the transfer of parental responsibility should be automatic and all options should 
be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 

 

Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 
should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 
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Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 
expenses of curators ad litem and reporting officers and, if so, how this should be 
addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 
for a parental order, the court may make any such interim order or orders for 
parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 
child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 
statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 
subject to the surrogate’s right to object. 

Do consultees agree? 

NO 

 

I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 
recommendations* and the Hague Convention on the Protection of Children and Cooperation in 
respect of Intercountry Adoption of 1993. These require the birth mother to have legal 
parenthood and parental responsibility when the child is born and that her consent to giving up 
the child must be freely given AFTER the child's birth. I believe that this important safeguard 
against the sale of children and the exploitation of birth mothers should apply equally to 
surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 
all of the implications need to be fully understood. There is no evidence in the consultation paper 
that the law commissioners have considered these more general implications fully, if at all. 
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I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 
birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. I do not agree that these claimed wishes alone justify 
measures that contravene the recommendations of the UN Special Rapporteur and the 
provisions of the Hague Convention that are designed to reduce the risk of the sale and 
trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 
condone a system that would require women to deliberately conceive and subsequently give 
birth with the expectation that they would have little or no legal responsibility for the child. The 
rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 
say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 
should be under a duty to keep a record of surrogacy arrangements under the new 
pathway to which they are a party, with such records being retained for a specified 
minimum period. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 

 

1.9 We invite consultees’ views as to what the length of that period should be: whether 100 
years or another period. 

Paragraph 8.14 
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Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 
should apply to traditional surrogacy arrangements with which a regulated surrogacy 
organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 
would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from 
entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 
by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 
within a defined period, with the objection being sent to both the intended parents 
and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 
week. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 
legal parenthood at birth and that the birth mother has only a limited time to object. This 
contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 
legal parent at birth and that all decisions involving legal parenthood and parental responsibility 
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in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 
with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 
should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 
child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 
obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
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the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 
birth of the child that they have no reason to believe that the surrogate has lacked 
capacity at any time during the period in which she had the right to object to the 
intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 
which she has the right to object to the intended parents acquiring legal parenthood, 
the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 
unable to provide the positive consent within the relevant period, the surrogacy 
arrangement should exit the new pathway and the intended parents should be able 
to make an application for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
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human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 
result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 
should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 
her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements should be taken by a court or other competent authority AFTER the 
birth and that the child’s best interests are the paramount consideration. A welfare assessment is 
an absolute requirement if an informed decision is to be made about the child’s best interest. 
Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 
the birth of the child. Much can change in that time.  

 

The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not 
hold. Pregnancy, birth and the post-partum changes are intense physical and existential 
experiences that change you and prime you to love and be sensitive to the new-born child and 
rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 
reasons ‘intended parents’ do not have this advantage.  
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In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and 
emotional commitment to the child is already well-developed, giving her the best chance of 
surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 
and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 
does not in any way prepare you for the practical reality of caring for a new-born child and the 
long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 
under the new pathway, where the surrogate has exercised her right to object to the 
intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 
partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
parental responsibility for any children born of the arrangement. This is enough reason to reject 
this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 
have an implication for all children, all families because it would set a precedent. It should not be 
introduced without a full assessment of all the implications, including on the rights of mothers and 
children. There is no evidence that the law commissioners have carried out any such 
assessment. 

 

1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 
the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 
parent of the child born as a result of the arrangement. 

YES 
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The normal legal parenthood rules should apply. This will reduce the risk of spouses and 
partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 
exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 
the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 
birth mother should always be the legal parent of the child at birth and this should not change if 
the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 
arrangement is stillborn, the surrogate should be able to consent to the intended parents 
being registered as the parents before the expiry of the period allowed for the registration 
of the birth, provided that the intended parents have made a declaration to the effect that 
the relevant criteria for the making of a parental order are satisfied, on registration of the 
stillbirth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 
situation. The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 
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Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 
where the child dies before the making of the parental order, the surrogate should be able 
to consent to the intended parents being registered as the parents before the expiry of the 
period allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a parental order 
are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 
situation. The birth mother should always be the legal parent of the child at birth and if the child 
dies before the parental order, the registration of birth should accurately reflect that the birth 
mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period during which 
she can exercise her right to object, the arrangement should not proceed in the new 
pathway and the intended parents should be required to make an application for a 
parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 
both intended parents die during the surrogate’s pregnancy, the intended parents should 
be registered as the child’s parents on birth, subject to the surrogate not exercising her 
right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 
‘intended parents’ being registered as the legal parents in this situation. The birth mother should 
always be the legal parent of the child at birth and the registration of birth should accurately 
reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 
pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 
interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 
permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 
surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 
possible for the intended parents to be registered as the child’s parents, but that 
there should be a procedure for the surrogate to provide details of the intended 
parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 
arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 
deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 
applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 
there would only be a single applicant for a parental order in respect of the child 
concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 
notice to be given to the potential second intended parent of the application and an 
opportunity given to that party to provide notice of opposition within a brief period 
(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 
she should be required to make his or her own application within a brief period (say 
14 days), otherwise the application of the first intended parent will be determined by 
the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 
mother should be the legal parent at birth and all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth of the child with the best interests of the child being the paramount 
consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 
have proposed, leading to the acquisition of legal parenthood by the intended 
parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 
legal parent and have parental responsibility at birth and all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or other 
competent authority AFTER the birth of the child based on the best interests of the child, as 
recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 
should be amended to provide for the court to have regard to additional specific 
factors in the situation where it is considering the arrangements for a child in the 
context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 
a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 
issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 
and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 
Regulations) should be further amended to provide for the court to have regard to 
additional specific factors in the situation where it is considering whether to make a 
parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 
order. The welfare checklist provides a comprehensive summary of the issues to be considered 
and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 
child’s best interest is the paramount consideration. I therefore do not believe any other factors 
should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 
8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 
and her reproductive capacities in all surrogacy arrangements. The court should therefore 
always have oversight of the arrangements. I am also concerned that there should be no 
liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 
not believe that ‘intended parents’ should be added to the list of those who can apply for a 
section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire parental 
responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 
all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 
trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify measures that contravene recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no legal 
responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 
be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 
and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 
have parental responsibility for the child where the child is living with, or being cared 
for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should acquire parentage or parental responsibility automatically. The birth mother 
should be the legal parent at birth and all decisions involving legal parenthood and parental 
responsibility in surrogacy arrangements should be taken by a court or other competent authority 
AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 
the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 
sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to 
object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, with the 
child’s best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended parents, 
during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 
party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 
legal parenthood and parental responsibility at and after the birth and all subsequent decisions 
involving legal parenthood and parental responsibility should be taken by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we 
would be interested to hear about any health screening, counselling and legal advice that 
took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 
particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 
for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 
and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 
including the creation, maintenance and operation of necessary policies and 
procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 
should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 
responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.62 

 



23 
 

Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 
will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 
and will need to continuously seek new business and to convince or coerce more women to act 
as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 
prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 
otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 
facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 
that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 
rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 
offer matching and facilitation services in respect of surrogacy arrangements in the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 
be able to offer matching and facilitation services in respect of surrogacy arrangements 
outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, 
and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 
are provided by – because they would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. Offering such services 
should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy organisations, and 
oversight of compliance with the proposed legal requirements for the new pathway to legal 
parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 
apply to regulated surrogacy organisations, including which additional or new areas of 
regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in relation 
to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 
because I consider it a violation of the human rights of both women and the child. The idea of 
organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 
Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 
the exploitation of the prostitution of women – which includes deriving any form of benefit from 
women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 
should be removed, with the effect that there will be no restrictions on advertising anything 
that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 
Surrogacy is a violation of the human rights of both women and children, and enabling 
advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented, Facebook and Google are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 
their financial worries. The most disadvantaged young women would be the most vulnerable to 
this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 
we need to protect disadvantaged women from the temptation of renting their wombs. This 
means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 
order in respect of a child born of a surrogacy arrangement has been recorded in the 
Parental Order Register, the child should be able to access his or her original birth 
certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 
result in the intended parents being recorded as parents on the birth certificate, the full 
form of that certificate should make clear that the birth was the result of a surrogacy 
arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should be recorded as parents on the original birth certificate. The birth mother should 
be recorded as the birth mother on the birth certificate and all decisions involving legal 
parenthood and parental responsibility should be taken after the birth by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 
to changes to allow for the registration of three parents or for anyone other than the birth mother 
to be recorded as the mother on the original birth certificate. Such proposals could lead to the 
facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 
understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained 
in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete 
donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 
outside the new pathway, provided that the information about who has contributed 
gametes for the conception of the child has been medically verified, and that the 
information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 
conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 
order should record full information about a child’s genetic heritage where available 
and established by DNA or medical evidence, recording the use of an anonymous 
gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children have 
access to information about their origins and these proposals seem generally sound, except that 
the information held on gamete donors should also include identifying information – because 
otherwise it trivialises the creation of a child and denies the child the right to know her or his 
genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy 
arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 
trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying 
information, and 16 for non-identifying information (if such information is included on the 
register), provided that he or she has been given a suitable opportunity to receive 
counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 
whether the information is identifying or non-identifying respectively) should be able to 
access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 
a surrogacy arrangement to make a request for information to disclose whether a person 
whom he or she is intending to marry, or with whom he or she intends to enter into a civil 
partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify each 
other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 
to the same surrogate – but who are not genetically related – to access the register to 
identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify 
each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental 
order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 
in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 
HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 
parent) is not required, namely where a person cannot be found or is incapable of 
giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 
any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 
surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 
intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors 
set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 
with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident in 
the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 
domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 
imposed on the test of habitual residence, for example, a qualifying period of habitual 
residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 
residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 
reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 
prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the child’s 
home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 
parents, provide gametes for the conception of the child, so that double donation of 
gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a gamete due to 
infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 
be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 
parental order pathway (to the same extent that it may be permitted in the new pathway) in 
domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 
likely to result in an increase in surrogacy. I therefore do not believe that double donation should 
be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 
intended parents contribute gametes to the conception of the child in the parental order 
pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical 
necessity, if the court determines that the intended parents in good faith began the 
surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 
link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single 
parent without a genetic link where the intended parent’s former partner provides gametes 
but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 
and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 
introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 
any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 
parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 
conception of the child, that the genetic link is demonstrated to the court with 
medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 
in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 
order that the identity of the surrogate is entered on the national register of surrogacy 
agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account 
in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 
women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 
to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 
that society does not condone older people entering a surrogacy arrangement and will make it 
less likely that older people will go ahead with such an arrangement and present the court with a 
fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 
therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 
maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 
human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 
consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 
society does not consider it acceptable for older people to enter into a surrogacy arrangement 
and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 
that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 
old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 
18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 
age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 
they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 
(at the time of conception), in order for the court to have the power to make a parental 
order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 
violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 
as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 
suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 
the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 
childhood and has not yet had an opportunity to establish herself as an adult. This means that 
she is particularly vulnerable to coercion and manipulation. There should be a significantly older 
minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 
more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 
Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 
not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be 
required to attend counselling with regard to the implications of entering into that 
arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 
the surrogate and the intended parents should take independent legal advice on the effect 
of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is unsuitable 
for having being convicted of, or received a police caution for, any offence appearing on a 
prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 
person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 
adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 
understand what pregnancy and childbirth are like and how they will change you until or unless 
you have had that experience yourself. 

Paragraph 13.95 

 



41 
 

Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more 
than four pregnancies. It is abhorrent that female dogs have better protections than women 
would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 
production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 
receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 
relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 
additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 
essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 
entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 
and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 
self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 
above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 
had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 
means-tested social welfare benefits, how that has been addressed in their 
surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 
ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 
outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 
symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 
significant emotional and relationship difficulties. Infection may complicate healing, and some 
women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 
haemorrhage can be very significant, and potentially result in emergency hysterectomy and 
blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 
screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 
and the fact that some of these may not have been identified yet by researchers is also a real 
risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 
unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 
indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 
Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 
those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 
and although the maternal mortality rate is low, it can have significant sequelae, including renal 
failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 
permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 
and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 
can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 
C section may experience ongoing pain around the scar. Some sources quote this as affecting 
between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 
take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 
multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 
factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 
anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 
depression and post partum psychosis can be fatal, and impact on a woman’s health for many 
years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 
and it does make me wonder how the list of complications was created. I’d also like to know what 
level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 
mandated to do so. This potentially creates a situation where some “luckier” women would 
receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 
surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 
intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the 
surrogate’s death, including through payment of the cost of life assurance for the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 
nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 
agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 
the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 
and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 
the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the 
event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 
to be able to be reduced in the event of a miscarriage or termination, whether such 
provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 



52 
 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 
not discussed which they think intended parents should be able to agree to pay to the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as part of 
our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects 
of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 
the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 
under the new pathway become enforceable, the ability to do so should not be dependent 
on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 
agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 
context to share with us their views on our proposed reforms and consultation questions in 
this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 
a child born through an international surrogacy arrangement as a British citizen and 
obtaining a passport for the child. In particular, we would be interested to hear how long 
the application took after the birth of the child, and any information consultees have about 
causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international 
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. I therefore strongly disagree with this 
proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In 
particular, we would be interested to hear how long the application took after the birth of 
the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a visa in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the 
birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict 
the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child 
under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 
surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 
having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 
outside the Rules that the intended parents must apply for a parental order within six 
months of the child’s birth should be removed (regardless of whether the availability of the 
visa is brought within the Rules), if our provisional proposal to remove the time limit on 
applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a EU Uniform Format Form in respect of a child born through an 
international surrogacy arrangement, before the child is born. The application will need to 
be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international 
surrogacy arrangement. In particular we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and immigration 
consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is 
possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the 
legal parents of the child in the country of the child’s birth, should also be recognised as 
the child’s legal parents in the UK, without it being necessary for the intended parents to 
apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 
the domestic law and practice in the country in question provides protection against the 
exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 
that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 
mother to have legal parenthood and parental responsibility when the child is born and that her 
consent to giving up the child must be given AFTER the child's birth and that the transfer of 
‘parenthood’ should be overseen by the courts or a competent authority on an individual case 
by case basis, with the best interests of the child being the paramount consideration. This is an 
important safeguard against the sale of children and for the protection of the birth mother and I 
believe it should apply equally to international surrogacy arrangements. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 
of the child becoming the subject of a parental order, or its equivalent, in another 
jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this 
purpose and with the approval of the court and, if so, what form should that 
process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be used in 
an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 
civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that only 
one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 
take time off work before the birth of the child, whether for the purpose of induced 
lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest under 
Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 
sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law 
or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 
not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 
this could reduce the standard of impartial care given to birth mothers and new-borns – 
especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 
reason to be extremely cautious about making changes that will increase the numbers of 
surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 
As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 
additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional 
long-term pressures on the NHS and society as a whole. This has not been considered and 
there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 
that can have a long-term negative impact on the woman’s health, including premature death. 
Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 
when this isn’t in their best interests and there are worries about eugenics – where egg donors 
are selected on the basis of blonde hair, blue eyes and stereotypical measures of 
‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the NHS picking up the tab for the 
extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 



63 
 

There appears to have been no evaluation of the size of the additional costs to the NHS and 
society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 
fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 
for prospective parents to indulge their parenting fantasies while denying patients access to 
drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 
made to the guidance published by the Department for Health and Social Care for 
England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 
than normal to the possibility that she is being coerced and to ensure that they can speak to her 
alone, including during labour, and that if she changes her mind about who is present in 
consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 
surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 
to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 
more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 
route by which many women enter prostitution and is a major factor in preventing their exit. 
There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 
is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 
and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 
a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 
paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 
which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 
tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 
the current law where the intended parents are not the legal parents from birth of the 
child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 
counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 
provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 
legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 
new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 
their child(ren), including the cost of fertility treatment, payments to the surrogate 
and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 
arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 
decided that surrogacy is a positive thing and so legislation should enable it. This may be 
explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 
interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 
of surrogacy, and lawyers and other organisations who stand to make money from commercial 
surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 
in this endeavour. This is a major error, because just as all women are affected by the 
institution of prostitution, so all women will be affected by any opening up of commercial 
surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 
to break the legal and cultural recognition of the unique bond between birth mother and child – 
and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 
birth are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not 
her) financial benefit. This will be a potential risk for thousands of women, which appears to 
have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 
be any evidence they have done so, because they have not provided their equality 
considerations and impact assessments. As surrogacy has a very different impact on women 
and children than on adult males, we believe the law commissioners are in breach of equality 
legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 

 

 Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 

 Advance equality of opportunity between people who share a protected characteristic 
and those who do not. 

 Foster good relations between people who share a protected characteristic and those 
who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
an impact on the relations between the different generations. Imagine the rage that young 
people may feel when they discover that their ‘parents’ not only bought them but took 
advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 
the UN Special Rapporteur that are designed to guard against the sale of children and the 
exploitation of birth mothers, including: 

 

 The birth mother must be accorded the status of legal mother at birth, and must be under no 
contractual or legal obligation to participate in the legal or physical transfer of the child. 

 All payments to the birth mother must be made before the legal and physical transfer of the 
child and must be non-reimbursable – even if she decides not to relinquish the child. 

 The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 
post-birth intentions, rather than on any legal or contractual obligation.” 

 Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 
checks after the birth of the child. 

 Decisions about parentage and parental responsibility must be made by a court or other 
competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no 
way to liberalise surrogacy law that is compliant with obligations under international treaties 
such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 
liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Short Form Questionnaire: Law Commissions’ Surrogacy 
Consultation 
 

 

This form is an extract of the longer form for comments and responses to the Law Commission’s and the 
Scottish Law Commission’s consultation about reforming surrogacy law. If you would like to respond to the 
full version of our consultation questionnaire, please use the online form: https://consult.justice.gov.uk/law-
commission/surrogacy. Please see our websites for further details, and for links to download the full 
consultation paper: https://www.lawcom.gov.uk/project/surrogacy/ and https://www.scotlawcom.gov.uk/law-
reform/law-reform-projects/joint-projects/surrogacy/. 

We have selected 46 questions which may be of particular interest of those with lived experience of 
surrogacy arrangements: surrogates, intended parents, family members and adult children born of 
surrogacy arrangements. You do not need to answer all the questions if you do not want to, and you can 
write as much or as little as you would like in response to our questions.  

Please note that we may publish or disclose information you provide us in response to this 
consultation, including personal information. We ask consultees, when providing their responses, if 
they could avoid including personal identifying information in the text of their response, particularly 
where this may reveal the identities of other people involved in their surrogacy arrangement. 

For more information about how we consult and how we may use responses to the consultation, please see 
page i – ii of the Consultation Paper. 

HOW TO SUBMIT YOUR RESPONSE USING THIS QUESTIONNAIRE 
 

Type your response into the text fields below and then save your completed form. When you have completed 
your response, email the completed form as an attachment to surrogacy@lawcommission.gov.uk.  

The closing date for submitting a response to our consultation is 11 October 2019. 

QUESTIONS ABOUT YOU 
 
What is your name?  
 
If you are a member of an organisation (for example, a surrogacy organisation or a university), what is 
the name of your organisation? Click or tap here to enter text. 
 
Are you responding to this consultation in a personal capacity or on behalf of your organisation? 
Personal capacity – we used surrogacy to have our daughter.  Outlined below is our personal 
experience as intended (and indeed now happy actual) . We came to surrogacy as an older couple; 
after a late marriage, we spent 7 years trying to have a family through our own efforts, including 
3 IVF attempts; considered using a UK surrogate but ruled it out for two reasons – the lack of 
legal certainty that the child would be ours from birth (we attach great importance to immediate 
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post birth attachment time and therefore felt we could not risk any process that might not allow 
this) and the significant length of time that a number of UK surrogacy organisations suggested 
would be required to find a surrogate willing to work with us.  We also felt that it was important 
that a surrogate could rely on an agreement that ensured they were not left with a child in any 
circumstances. We chose to use the US, a well known and large west coast based surrogacy 
agency which we researched extensively, a US egg donor agency (similarly researched), and a 
number of legal experts in the field.  One of us held a prominent position in UK business at the 
time and we were therefore particularly concerned about privacy and certainty.  

 

The whole process took three years from the moment we decided finally to use US surrogacy to when we 
had our child – with an extra seven months before the High Court recognised her as our child through the 
parental order process. It was undoubtedly the most difficult and emotionally demanding thing we had ever 
done; and the legal process and in particular the experience of bringing our daughter back to the UK on a 
US passport and having to take our child to the High Court to obtain a parental order was extraordinarily 
stressful. It was also very expensive with about three quarters of the cost being the legal and agency fees 
that we believed were necessary to ensure that the whole process was completely watertight and correct – 
and whilst we could (just about) afford this, it seemed very wrong that many others were unable to have this 
legal and ethical comfort and therefore could not sensibly embark on surrogacy at all.   

 

We remain in touch with our child’s surrogate and her family. It was a truly remarkable relationship and 
experience for which we will remain forever grateful; the surrogate’s whole family was involved with her 
youngest child attending all the scans of  baby”; we were present for the birth and our daughter 
was handed straight to us after I had cut her umbilical cord;  we had adjoining rooms to our surrogate in the 
hospital and all her family had their photos taken with our daughter; our surrogate expressed milk for our 
baby for a month, sending it frozen via a courier to where we were staying in the US.  We now send photos 
regularly and are open about the fact of our daughter’s surrogacy.  

 

 
 
If responding to this consultation in a personal capacity, which term below best describes you? 
Intended Parent 
 
What is your email address? 

 
 
What is your telephone number? 

 
 
If you want the information that you provide in response to this consultation to be treated as 
confidential, please explain to us why you regard the information as confidential. As explained in our 
privacy notice, we take full account of your explanation but cannot give an assurance that 
confidentiality can be maintained in all circumstances. 
Click or tap here to enter text. 

Question 
No. 

Consultation Question 
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Your 
Response 
to Q46 

Our only experience was very good – we simply let our GP know that we had brought 
a baby back to the UK and that she was our child (albeit at this point, she was 
recognised as such by the US not by the UK). From there on, once we had registered 
her at the doctor’s surgery, the normal UK process of home health visitor visits and 
red book kicked in. No-one ever raised a concern or treated our daughter as anything 
other than our child. 

 

 

 

ADDENDUM – CONSULTATION Q 108 – SENT SEPERATELY 

Personal testimony to accompany our response to questions 

 October 2019 

 

We strongly support the introduction of the new surrogacy pathway allowing pre-birth 
recognition of IPs as legal parents, are opposed to the idea that the surrogate has the right 
to object post birth, feel that payments should be legal but not overly prescribed – allowing 
individual contracting parties to reach the arrangements that feel right for them, and believe 
that international surrogacy legal arrangements when undertaken in jurisdictions with 
appropriate safeguards and legal framework should be automatically recognised in the UK, 
and allow a quick and risk free return to the UK with the child.  

 

These views are born out of our own experience as intended (and indeed now happy actual) 
parents. We came to surrogacy as an older couple; after a late marriage, we spent 7 years 
trying to have a family through our own efforts, including 3 IVF attempts; considered using a 
UK surrogate but ruled it out for two reasons – the lack of legal certainty that the child would 
be ours from birth (we attach great importance to immediate post birth attachment time and 
therefore felt we could not risk any process that might not allow this) and the significant 
length of time that a number of UK surrogacy organisations suggested would be required to 
find a surrogate willing to work with us.  We also felt that it was important that a surrogate 
could rely on an agreement that ensured they were not left with a child in any circumstances. 
We chose to use the US, a well known and large west coast based surrogacy agency which 
we researched extensively, a US egg donor agency (similarly researched), and a number of 
legal experts in the field.  One of us held a prominent position in UK business at the time and 
we were therefore particularly concerned about privacy and certainty.  

 

The whole process took three years from the moment we decided finally to use US 
surrogacy to when we had our child – with an extra seven months before the High Court 
recognised her as our child through the parental order process. It was undoubtedly the most 
difficult and emotionally demanding thing we had ever done; and the legal process and in 
particular the experience of bringing our daughter back to the UK on a US passport and 
having to take our child to the High Court to obtain a parental order was extraordinarily 
stressful. It was also very expensive with about three quarters of the cost being the legal and 
agency fees that we believed were necessary to ensure that the whole process was 
completely watertight and correct – and whilst we could (just about) afford this, it seemed 
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END OF QUESTIONNAIRE – HOW TO SUBMIT 
 

Thank you for completing this form. To submit it as a formal response to the Law Commission, save your 
completed form and email it as an attachment to surrogacy@lawcommission.gov.uk. Please note that the 
deadline for responding to our consultation is 11 October 2019.  

 

very wrong that many others were unable to have this legal and ethical comfort and 
therefore could not sensibly embark on surrogacy at all.   

 

We remain in touch with our child’s surrogate and her family. It was a truly remarkable 
experience for which we will remain forever grateful; the surrogate’s whole family was 
involved with her youngest child attending all the scans of  baby”; we were present 
for the birth and our daughter was handed straight to us after I had cut her umbilical cord;  
we had adjoining rooms to our surrogate in the hospital and all her family had their photos 
taken with our daughter; our surrogate expressed milk for our baby for a month, sending it 
frozen via a courier to where we were staying in the US.  We now send photos regularly and 
are open about the fact of our daughter’s surrogacy.  

 

For us to have worked with a UK surrogate, we would have needed there to be no right for 
the surrogate to object once we had all signed up to a particular pathway.  There would need 
to be more recognised and regulated surrogacy organisations – at the time, we were 
nervous of the cliquiness of the then two associations. We would have wanted to be able to 
have open discussions with our surrogate about the right financial arrangements for all 
concerned.   And to have had the facilitated discussions we had with our US agency’s help 
about all the various things that might happen and how we all wanted to tackle them if they 
did.    
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 
university), what is the name of your organisation? 

It will be clear to you that my answers are based on and in many respects are identical to those 
drafted by “Nordic Model Now”. I have no affiliation with that organisation or involvement with their 
work. However, I have amended their template answers where my personal views are not 
identical to those of the organisation.  This does not mean that my interest would not, in time, fully 
align with theirs, but I am not there at present.  My interest in the ethics of surrogacy are derived 
from what is in the best interests of the child.  Surrogacy, at its heart, seeks to satisfy the wants of 
adults.  At present I continue to have sympathy with the childless and feel a need to try and make 
surrogacy OK in some way for the benefitt of these adults.  The more I learn about it, the harder 
an harder this is to do.  The child must be at the centre of everything and this means, by extension 
the child’s first parent – its birth mother – must also be central. Everything else is second to that. 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 
organisation? 

 This is a personal response 

 

 

4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

(Choose one response) 

 Legal practitioner 
 Other individual 

5. What is your email address? 

Email address:  
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If you enter your email address then you will automatically receive an acknowledgement email 
when you submit your response. 

6. What is your telephone number? 

Telephone number:  

 

 

7. If you want the information that you provide in response to this consultation to be 
treated as confidential, please explain to us why you regard the information as confidential. 
As explained in our privacy notice, we will take full account of your explanation but cannot 
give an assurance that confidentiality can be maintained in all circumstances. 

 

Surrogacy is a controversial issue.  It could affect my employment and that of my partner if my 
views were known. 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 
allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 
children and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced judge. 
For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 
the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  
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(1) domestic surrogacy cases which continue to require a post-birth parental order 
should continue to be heard by lay justices, or whether they should be allocated to another 
level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 
judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 
exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 
the arrangements should be overseen by a senior and experienced judge. For this reason these 
cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 
judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 
current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental 
responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 
Chapter 8 that all intended parents (whether in the new pathway or not) automatically 
acquire parental responsibility if the child is living with or being cared for by them is not 
supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth and that the child’s best interests are the paramount consideration. 
Nothing about the transfer of parental responsibility should be automatic and all options should 
be open. 
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* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 

 

Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 
should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 
expenses of curators ad litem and reporting officers and, if so, how this should be 
addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 
for a parental order, the court may make any such interim order or orders for 
parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 
child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 
statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 
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(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 
subject to the surrogate’s right to object. 

Do consultees agree? 

NO 

 

I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 
recommendations* and the Hague Convention on the Protection of Children and Cooperation in 
respect of Intercountry Adoption of 1993. These require the birth mother to have legal 
parenthood and parental responsibility when the child is born and that her consent to giving up 
the child must be freely given AFTER the child's birth. I believe that this important safeguard 
against the sale of children and the exploitation of birth mothers should apply equally to 
surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 
all of the implications need to be fully understood. There is no evidence in the consultation paper 
that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 
birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. I do not agree that these claimed wishes alone justify 
measures that contravene the recommendations of the UN Special Rapporteur and the 
provisions of the Hague Convention that are designed to reduce the risk of the sale and 
trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 
condone a system that would require women to deliberately conceive and subsequently give 
birth with the expectation that they would have little or no legal responsibility for the child. The 
rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 
say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 
should be under a duty to keep a record of surrogacy arrangements under the new 
pathway to which they are a party, with such records being retained for a specified 
minimum period. 

Do consultees agree? 
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OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 

 

1.9 We invite consultees’ views as to what the length of that period should be: whether 100 
years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 
should apply to traditional surrogacy arrangements with which a regulated surrogacy 
organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 
would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from 
entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 
by the intended parents, for a fixed period after the birth of the child;  



7 
 

(2) this right to object should operate by the surrogate making her objection in writing 
within a defined period, with the objection being sent to both the intended parents 
and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 
week. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 
legal parenthood at birth and that the birth mother has only a limited time to object. This 
contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 
legal parent at birth and that all decisions involving legal parenthood and parental responsibility 
in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 
with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 
should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 
child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 
obtain legal parenthood. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 
birth of the child that they have no reason to believe that the surrogate has lacked 
capacity at any time during the period in which she had the right to object to the 
intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 
which she has the right to object to the intended parents acquiring legal parenthood, 
the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 
unable to provide the positive consent within the relevant period, the surrogacy 
arrangement should exit the new pathway and the intended parents should be able 
to make an application for a parental order. 
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Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 
result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 
should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 
her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility in 
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surrogacy arrangements should be taken by a court or other competent authority AFTER the 
birth and that the child’s best interests are the paramount consideration. A welfare assessment is 
an absolute requirement if an informed decision is to be made about the child’s best interest. 
Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 
the birth of the child. Much can change in that time.  

 

The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not 
hold. Pregnancy, birth and the post-partum changes are intense physical and existential 
experiences that change you and prime you to love and be sensitive to the new-born child and 
rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 
reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and 
emotional commitment to the child is already well-developed, giving her the best chance of 
surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 
and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 
does not in any way prepare you for the practical reality of caring for a new-born child and the 
long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 
under the new pathway, where the surrogate has exercised her right to object to the 
intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 
partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
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parental responsibility for any children born of the arrangement. This is enough reason to reject 
this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 
have an implication for all children, all families because it would set a precedent. It should not be 
introduced without a full assessment of all the implications, including on the rights of mothers and 
children. There is no evidence that the law commissioners have carried out any such 
assessment. 

 

1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 
the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 
parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 
partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 
exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 
the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 
birth mother should always be the legal parent of the child at birth and this should not change if 
the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 
arrangement is stillborn, the surrogate should be able to consent to the intended parents 
being registered as the parents before the expiry of the period allowed for the registration 
of the birth, provided that the intended parents have made a declaration to the effect that 
the relevant criteria for the making of a parental order are satisfied, on registration of the 
stillbirth. 
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Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 
situation. The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 
where the child dies before the making of the parental order, the surrogate should be able 
to consent to the intended parents being registered as the parents before the expiry of the 
period allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a parental order 
are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 
situation. The birth mother should always be the legal parent of the child at birth and if the child 
dies before the parental order, the registration of birth should accurately reflect that the birth 
mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period during which 
she can exercise her right to object, the arrangement should not proceed in the new 
pathway and the intended parents should be required to make an application for a 
parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 
both intended parents die during the surrogate’s pregnancy, the intended parents should 
be registered as the child’s parents on birth, subject to the surrogate not exercising her 
right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 
‘intended parents’ being registered as the legal parents in this situation. The birth mother should 
always be the legal parent of the child at birth and the registration of birth should accurately 
reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 
pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 
interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 
permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 
surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 
possible for the intended parents to be registered as the child’s parents, but that 
there should be a procedure for the surrogate to provide details of the intended 
parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 
arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 
deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 
applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 
there would only be a single applicant for a parental order in respect of the child 
concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 
notice to be given to the potential second intended parent of the application and an 
opportunity given to that party to provide notice of opposition within a brief period 
(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 
she should be required to make his or her own application within a brief period (say 
14 days), otherwise the application of the first intended parent will be determined by 
the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 
mother should be the legal parent at birth and all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth of the child with the best interests of the child being the paramount 
consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 
have proposed, leading to the acquisition of legal parenthood by the intended 
parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 
legal parent and have parental responsibility at birth and all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or other 
competent authority AFTER the birth of the child based on the best interests of the child, as 
recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 
should be amended to provide for the court to have regard to additional specific 
factors in the situation where it is considering the arrangements for a child in the 
context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 
a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 
issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 
and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 
Regulations) should be further amended to provide for the court to have regard to 
additional specific factors in the situation where it is considering whether to make a 
parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 
order. The welfare checklist provides a comprehensive summary of the issues to be considered 
and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 
child’s best interest is the paramount consideration. I therefore do not believe any other factors 
should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 
8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 
and her reproductive capacities in all surrogacy arrangements. The court should therefore 
always have oversight of the arrangements. I am also concerned that there should be no 
liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 
not believe that ‘intended parents’ should be added to the list of those who can apply for a 
section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire parental 
responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 
all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 
trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify measures that contravene recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no legal 
responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 
be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 
and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 
have parental responsibility for the child where the child is living with, or being cared 
for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should acquire parentage or parental responsibility automatically. The birth mother 
should be the legal parent at birth and all decisions involving legal parenthood and parental 
responsibility in surrogacy arrangements should be taken by a court or other competent authority 
AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 
the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 
sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to 
object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, with the 
child’s best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended parents, 
during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 
party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 
legal parenthood and parental responsibility at and after the birth and all subsequent decisions 
involving legal parenthood and parental responsibility should be taken by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we 
would be interested to hear about any health screening, counselling and legal advice that 
took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 
particular form; and 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 
for ensuring that the organisation complies with regulation. 

Do consultees agree?  

 

Paragraph 9.61 
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Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 
and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 
including the creation, maintenance and operation of necessary policies and 
procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 
should have. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 
responsible for a surrogacy organisation should have. 

Paragraph 9.62 

 

Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 

If surrogacy organisations are non-profit making, they will inevitably be driven by commercial 
imperatives (for example, to cover costs, salaries, etc.) and will need to continuously seek new 
business and to convince or coerce more women to act as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 
prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 
otherwise benefiting from the prostitution of women. 

Paragraph 9.84 
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Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 
facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 
that would inevitably lead to an increase in surrogacy, which is almost always at odds with the 
human rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 
offer matching and facilitation services in respect of surrogacy arrangements in the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which is almost always at odds with the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 
be able to offer matching and facilitation services in respect of surrogacy arrangements 
outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which is almost always at odds with the human rights of both women and children. 

Paragraph 9.95 



23 
 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, 
and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 
are provided by – because they would inevitably lead to an increase in surrogacy, which is 
almost always at odds with the human rights of both women and children. 

Offering such services should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy organisations, and 
oversight of compliance with the proposed legal requirements for the new pathway to legal 
parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which is almost always at odds with the human rights of both women and children., 
and would drive an increase in surrogacy.  

 

1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 
apply to regulated surrogacy organisations, including which additional or new areas of 
regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in relation 
to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 
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Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of profit making surrogacy in 
this country, because I consider it a violation of the human rights of both women and the child.  

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 
should be removed, with the effect that there will be no restrictions on advertising anything 
that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 
Surrogacy is a violation of the human rights of both women and children, and enabling 
advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented, Facebook and Google are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 
their financial worries. The most disadvantaged young women would be the most vulnerable to 
this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 
we need to protect disadvantaged women from the temptation of renting their wombs. This 
means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 
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Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 
order in respect of a child born of a surrogacy arrangement has been recorded in the 
Parental Order Register, the child should be able to access his or her original birth 
certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 
result in the intended parents being recorded as parents on the birth certificate, the full 
form of that certificate should make clear that the birth was the result of a surrogacy 
arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should be recorded as parents on the original birth certificate. The birth mother should 
be recorded as the birth mother on the birth certificate and all decisions involving legal 
parenthood and parental responsibility should be taken after the birth by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement.  The 
full details of the surrogate mother should also be included. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 
to changes to allow for the registration of three parents or for anyone other than the birth mother 
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to be recorded as the mother on the original birth certificate. Such proposals could lead to the 
facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 
understanding that the relationship between the birth mother and the child is unique.  This fact 
does not diminish any other parent/child relationship that a child may have.  We must not hide 
truth or obfuscate reality in order to validate feelings.  

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained 
in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete 
donors. 

Do consultees agree? 

YES 

 

1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 
outside the new pathway, provided that the information about who has contributed 
gametes for the conception of the child has been medically verified, and that the 
information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 
conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 
order should record full information about a child’s genetic heritage where available 
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and established by DNA or medical evidence, recording the use of an anonymous 
gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children have 
access to information about their origins and these proposals seem generally sound, except that 
the information held on gamete donors should also include identifying information – because 
otherwise it trivialises the creation of a child and denies the child the right to know her or his 
genetic parentage. 

Paragraph 10.102 
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Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy 
arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 
trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.104 

Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying 
information, and 16 for non-identifying information (if such information is included on the 
register), provided that he or she has been given a suitable opportunity to receive 
counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 
whether the information is identifying or non-identifying respectively) should be able to 
access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 
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Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 
a surrogacy arrangement to make a request for information to disclose whether a person 
whom he or she is intending to marry, or with whom he or she intends to enter into a civil 
partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify each 
other, if they both wish to do so. 

Do consultees agree? 

YES 

 

1.63 We invite consultees’ views as to whether there should be provision to allow people born 
to the same surrogate – but who are not genetically related – to access the register to 
identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify 
each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 
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Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental 
order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 
in the register. 

Paragraph 10.128 

 

Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 
HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 
parent) is not required, namely where a person cannot be found or is incapable of 
giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 
any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 
surrogate and any other legal parent, or 
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(b) following a determination by the court that the child should live with the 
intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors 
set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 
with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident in 
the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 
domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 
imposed on the test of habitual residence, for example, a qualifying period of habitual 
residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 
residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 
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Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 
reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 
prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 

 

Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the child’s 
home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 
parents, provide gametes for the conception of the child, so that double donation of 
gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a gamete due to 
infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 
be retained. Surrogacy is never medically necessary.  
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1.73 We invite consultees’ views as to whether double donation should be permitted under the 
parental order pathway (to the same extent that it may be permitted in the new pathway) in 
domestic surrogacy arrangements.  

No it should not. 

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 
intended parents contribute gametes to the conception of the child in the parental order 
pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 

Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical 
necessity, if the court determines that the intended parents in good faith began the 
surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 
link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 
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Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single 
parent without a genetic link where the intended parent’s former partner provides gametes 
but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 

 

Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 
introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 
any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 
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1.80 We invite consultees’ views as to whether it should be a condition for an application for a 
parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 
conception of the child, that the genetic link is demonstrated to the court with 
medical or DNA evidence. 

I support this condition for a parental order in the circumstances described in both (1) and (2). 

 

1.81 We provisionally propose that it should be a condition for the application of a parental 
order that the identity of the surrogate is entered on the national register of surrogacy 
agreements. 

Do consultees agree? 

YES 

 

While I oppose this, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account 
in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

Surrogacy is a violation of both women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 
to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 
that society does not condone older people entering a surrogacy arrangement and will make it 
less likely that older people will go ahead with such an arrangement and present the court with a 
fait accompli. 
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Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 
therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 
maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a maximum age limit for ‘intended parents’ and it should be around 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is particularly unethical when the ‘intended parents’ are old. I therefore consider that a 
maximum age limit for ‘intended parents’ is important. This will make it clear that society does not 
consider it acceptable for older people to enter into a surrogacy arrangement and will make it 
less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 
that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 
old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a minimum age for ‘intended parents’.  25 would be a more appropriate 
age as this is when brains are fully developed. Perhaps between 18 and 25 could be allowed 
with court sanction. It may be difficult to allow this given that the age of majority is 18. 

 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 
(at the time of conception), in order for the court to have the power to make a parental 
order. 

Do consultees agree? 

OTHER 
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At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 
as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
should be a significantly older minimum age for entering into a surrogacy arrangement.  I 
suggest that 25 years would be more appropriate as this is when the brain is fully developed.  If it 
is not possible to have an age limit higher than 18, then other mechanisms should be in place to 
heavily discourage it.  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 
the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. 25 years would be more 
appropriate age as at this point the brain is fully developed.  

 

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 
Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 
not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 
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Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be 
required to attend counselling with regard to the implications of entering into that 
arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 
the surrogate and the intended parents should take independent legal advice on the effect 
of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is unsuitable 
for having being convicted of, or received a police caution for, any offence appearing on a 
prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 
person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 
adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 
understand what pregnancy and childbirth are like and how they will change you until or unless 
you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more 
than four pregnancies. It is abhorrent that female dogs have better protections than women 
would have under this proposal. 

Paragraph 13.99 

 



41 
 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 
production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 
receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

We should be considering a total ban on surrogacy in the UK, as there is in Spain (failing which if 
surrogacy is allowed to should be aiming towards true altruistic surrogacy where the birth mother 
is involved intimately in the fourth trimester and more generally in the child’s life and no-one 
benefits commercially from the arrangement). If surrogacy is accepted, however, legislation 
should allow no payments to the birth mother above actual essential costs, backed up by 
receipts. 

Paragraph 15.16 

 

Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 
relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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If surrogacy is accepted legislation should allow no payments to the birth mother above the 
actual essential costs of the pregnancy and birth – such as medical supplies, extra food and 
vitamins, and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 

 

Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 
additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 
essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

If surrogacy is accepted legislation should allow no payments to the birth mother above the 
actual essential costs of the pregnancy and birth – such as medical supplies, extra food and 
vitamins, and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 
entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 
and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 
self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

If surrogacy is accepted legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 
above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

If surrogacy is accepted legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 
had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 
means-tested social welfare benefits, how that has been addressed in their 
surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 
ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 
outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 
symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 
significant emotional and relationship difficulties. Infection may complicate healing, and some 
women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 
haemorrhage can be very significant, and potentially result in emergency hysterectomy and 
blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 
screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 
and the fact that some of these may not have been identified yet by researchers is also a real 
risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 
unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 
indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 
Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 
those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 
and although the maternal mortality rate is low, it can have significant sequelae, including renal 
failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 
permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 
and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 
can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 
C section may experience ongoing pain around the scar. Some sources quote this as affecting 
between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 
take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 
multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 
factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 
anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 
depression and post partum psychosis can be fatal, and impact on a woman’s health for many 
years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 
and it does make me wonder how the list of complications was created. I’d also like to know what 
level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 
mandated to do so. This potentially creates a situation where some “luckier” women would 
receive compensation others would not. 

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 
intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 
The starting point should be a total ban on surrogacy and then seeing if there is any form of 
surrogacy which is possible that (a) does not compromise the interests of the child and (b) does 
not diminish the birth mother’s position as being identical to any other birth mother.   
 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the 
surrogate’s death, including through payment of the cost of life assurance for the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

If surrogacy is accepted legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy the starting point should be that it is unethical.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 
nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

If surrogacy is accepted legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 
agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

If surrogacy is accepted legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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If surrogacy is accepted legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 
the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 
and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

If surrogacy is accepted legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 
the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 
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1.110 We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the 
event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

If surrogacy is accepted legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 
to be able to be reduced in the event of a miscarriage or termination, whether such 
provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

If surrogacy is accepted legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable; however, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 
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Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 
not discussed which they think intended parents should be able to agree to pay to the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

If surrogacy is accepted legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 
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1.114 We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

If surrogacy is accepted legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 

 

Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as part of 
our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects 
of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 
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Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 
the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 
under the new pathway become enforceable, the ability to do so should not be dependent 
on the surrogate complying with any terms of the agreement relating to her lifestyle. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 
agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 
context to share with us their views on our proposed reforms and consultation questions in 
this chapter. 

N/A 

Paragraph 16.12 
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Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 
a child born through an international surrogacy arrangement as a British citizen and 
obtaining a passport for the child. In particular, we would be interested to hear how long 
the application took after the birth of the child, and any information consultees have about 
causes of delays in the process. 

N/A 

Paragraph 16.52 

 

Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international 
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. I therefore strongly disagree with this 
proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In 
particular, we would be interested to hear how long the application took after the birth of 
the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 
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1.123 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a visa in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the 
birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict 
the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child 
under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 
surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 
having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 
outside the Rules that the intended parents must apply for a parental order within six 
months of the child’s birth should be removed (regardless of whether the availability of the 
visa is brought within the Rules), if our provisional proposal to remove the time limit on 
applications for parental orders is accepted. 

NO 
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The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a EU Uniform Format Form in respect of a child born through an 
international surrogacy arrangement, before the child is born. The application will need to 
be completed after the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international 
surrogacy arrangement. In particular we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and immigration 
consequences of having a child through an international surrogacy arrangement.  
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Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is 
possible for people to enjoy children in their lives. 

Paragraph 16.82 

 

Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the 
legal parents of the child in the country of the child’s birth, should also be recognised as 
the child’s legal parents in the UK, without it being necessary for the intended parents to 
apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 
the domestic law and practice in the country in question provides protection against the 
exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 
that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 
mother to have legal parenthood and parental responsibility when the child is born and that her 
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consent to giving up the child must be given AFTER the child's birth and that the transfer of 
‘parenthood’ should be overseen by the courts or a competent authority on an individual case 
by case basis, with the best interests of the child being the paramount consideration. This is an 
important safeguard against the sale of children and for the protection of the birth mother and I 
believe it should apply equally to international surrogacy arrangements. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 

 

Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 
of the child becoming the subject of a parental order, or its equivalent, in another 
jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this 
purpose and with the approval of the court and, if so, what form should that 
process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be used in 
an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 
civil partner or partner requires reform. 

Paragraph 17.18 
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Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that only 
one intended parent qualifies.  

Do consultees agree? 

Paragraph 17.32 

 

Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 
take time off work before the birth of the child, whether for the purpose of induced 
lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is 
more often than not and arguably always a human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest under 
Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 
sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, is more 
often than not and arguably always human rights abuse of both women and children. 

Paragraph 17.40 
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Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is 
more often than not and arguably always human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is is 
more often than not and arguably always human rights abuse of both women and children 

Paragraph 17.56 

 

Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law 
or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 
not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in what appear to be altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 
this could reduce the standard of impartial care given to birth mothers and new-borns – 
especially when the ‘intended parents’ are perceived as being the actual parents at this point in 
time.  This notion is likely to increase if the surrogacy is accepted as just another way of treating 
infertility and the birth mother’s position is accepted as merely being a “carrier” or “gestator”. 
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I understand that it is generally recognised that egg donation and IVF pregnancies carry 
additional health risks. As most surrogacy pregnancies involve IVF, any increase in surrogacy is 
likely to lead to additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional 
long-term pressures on the NHS and society as a whole. This has not been considered and 
there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 
that can have a long-term negative impact on the woman’s health. Ethical issues abound. 
Young women might be coerced by financial pressures to donate eggs when this isn’t in their 
best interests and there are worries egg donors being selected for unethical reasons, such as  
on the basis of stereotypical measures of ‘attractiveness’ for example.  If surrogacy is to be 
allowed and encouraged, these issues need to be addressed and accounted for. 

 

The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the additional cost to the NHS of 
surrogacy and whether this affects their opinions on surrogacy itself. There appears to have 
been no evaluation of the size of the additional costs to the NHS and society. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 
made to the guidance published by the Department for Health and Social Care for 
England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in what appear to be altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 
than normal to the possibility that she is being coerced and to ensure that they can speak to her 
alone, including during labour, and that if she changes her mind about who is present in 
consultations, and the labour ward/delivery suite, they must respect her wishes without 
reference to the intended parents. 
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1.144 We invite consultees’ views as to how midwifery practice may better accommodate 
surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 
to the significant risk that women will be coerced into agreeing to participate in surrogacy 
arrangements for someone else’s benefit. This can be true in truly altruistic surrogacy but is 
even more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 
route by which many women enter prostitution and is a major factor in preventing their exit. 
There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 
is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 
and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 
a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 
paid surrogacy is a bad idea – and especially for women. 

 

If any surrogacy is to be any payments should be banned beyond basic and essential expenses 
backed by receipts and overseen by a judge. 

Paragraph 17.80 
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Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 
which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 

 

Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 
tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 
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Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 
the current law where the intended parents are not the legal parents from birth of the 
child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 
counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 
provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 
legal advice discussed in Chapter 13; and 

(2) to draft, advise on and negotiate the written surrogacy agreement required for the 
new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 
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(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 
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Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 
their child(ren), including the cost of fertility treatment, payments to the surrogate 
and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 
arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 
decided that surrogacy is a positive thing and so legislation should enable it. This may be 
explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 
interest in surrogacy – ‘intended parents,’ women who advise that they had a positive 
experience of surrogacy, and lawyers and other organisations who stand to make money from 
commercial surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 
in this endeavour. This is a major error, because all women are affected by any opening up of 
commercial surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 
to break the legal and cultural recognition of the unique bond between birth mother and child – 
and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 
birth are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not 
her) financial benefit. This will be a potential risk for thousands of women, which appears to 
have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 
be any evidence they have done so, because they have not provided their equality 
considerations and impact assessments. As surrogacy has a very different impact on women 
and children than on adult males, we believe the law commissioners are in breach of equality 
legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 

 

 Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 

 Advance equality of opportunity between people who share a protected characteristic 
and those who do not. 

 Foster good relations between people who share a protected characteristic and those 
who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
an impact on the relations between the different generations. Imagine the rage that young 
people may feel when they discover that their ‘parents’ not only bought them but took 
advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 
the UN Special Rapporteur that are designed to guard against the sale of children and the 
exploitation of birth mothers, including: 

 

 The birth mother must be accorded the status of legal mother at birth, and must be under no 
contractual or legal obligation to participate in the legal or physical transfer of the child. 

 All payments to the birth mother must be made before the legal and physical transfer of the 
child and must be non-reimbursable – even if she decides not to relinquish the child. 

 The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 
post-birth intentions, rather than on any legal or contractual obligation.” 

 Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 
checks after the birth of the child. 

 Decisions about parentage and parental responsibility must be made by a court or other 
competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no 
way to liberalise surrogacy law that is compliant with obligations under international treaties 
such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 
liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

 

Paragraph 18.22 

 



From:
To: surrogacy
Subject: Surrogacy Reform - please read!
Date: 30 September 2019 14:55:51

Dear Sir / Madam

I think I am too late to offer my thoughts on the consultation, but perhaps you will just
allow this be added. I am snatching a few moments while my little boy sleeps - life is busy
and happy!

My husband and I have a baby boy - 21 months, born through surrogacy, after twelve years
of marriage and trying for a family. I would like to read your proposals in detail and
comment but I know the deadline has passed so I will just make what is - for me - the main
point.

Please, please, do not put an age limit on surrogacy. I was 53 when my child was born and
our surrogate was 51. Intended parents are often older because we go through so much
before we finally get to surrogacy.  I believe I’m a better mother than I could have been at
any earlier age! I have had my career and so just left work. My child and I go to
playgroups together every day and I can focus on making every day fun. Although my
husband and I spent most of our savings on the journey, I have now, having just turned 55,
taken my pension, so do not need to go back to work even when my child goes to nursery
or school.

The one thing we want to do now is give our child a sibling, and we have frozen embryos.
Our surrogate only ever intended to do one journey, so we must start again. We would be
devastated to find a surrogate, but not be able to try with our embryos.

I am fortunate to be in great health. I love sport and have no health conditions. (It was
fibroids which wrecked my ability to carry a pregnancy to term.) So the following
additional point is not a personal request - please do not put too many conditions around
health for older parents. I have seen many women with health conditions become parents
through surrogacy and they make fabulous mothers because they really want to be mothers
and they love and nurture their child or children. And that is really all that matters -
everything else can be overcome.

Thank you for reading this.

Best Wishes
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 
university), what is the name of your organisation? 

[Name of organisation if relevant.] 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 
organisation? 

(Required – Choose one response) 

 This is a personal response 

 

 

4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

(Choose one response) 

 Other individual 

5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement email 
when you submit your response. 

6. What is your telephone number? 

Telephone number:  

 

 

7. If you want the information that you provide in response to this consultation to be 
treated as confidential, please explain to us why you regard the information as confidential. 
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As explained in our privacy notice, we will take full account of your explanation but cannot 
give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 
allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 
children and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced judge. 
For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 
the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 
should continue to be heard by lay justices, or whether they should be allocated to another 
level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 
judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 
exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 
the arrangements should be overseen by a senior and experienced judge. For this reason these 
cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 
judges or higher. 
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Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 
current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental 
responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 
Chapter 8 that all intended parents (whether in the new pathway or not) automatically 
acquire parental responsibility if the child is living with or being cared for by them is not 
supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth and that the child’s best interests are the paramount consideration. 
Nothing about the transfer of parental responsibility should be automatic and all options should 
be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 
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Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 
should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 
expenses of curators ad litem and reporting officers and, if so, how this should be 
addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 
for a parental order, the court may make any such interim order or orders for 
parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 
child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 
statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 
subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
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I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 
recommendations* and the Hague Convention on the Protection of Children and Cooperation in 
respect of Intercountry Adoption of 1993. These require the birth mother to have legal 
parenthood and parental responsibility when the child is born and that her consent to giving up 
the child must be freely given AFTER the child's birth. I believe that this important safeguard 
against the sale of children and the exploitation of birth mothers should apply equally to 
surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 
all of the implications need to be fully understood. There is no evidence in the consultation paper 
that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 
birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. I do not agree that these claimed wishes alone justify 
measures that contravene the recommendations of the UN Special Rapporteur and the 
provisions of the Hague Convention that are designed to reduce the risk of the sale and 
trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 
condone a system that would require women to deliberately conceive and subsequently give 
birth with the expectation that they would have little or no legal responsibility for the child. The 
rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 
say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 
should be under a duty to keep a record of surrogacy arrangements under the new 
pathway to which they are a party, with such records being retained for a specified 
minimum period. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 
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1.9 We invite consultees’ views as to what the length of that period should be: whether 100 
years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 
should apply to traditional surrogacy arrangements with which a regulated surrogacy 
organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 
would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from 
entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 
by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 
within a defined period, with the objection being sent to both the intended parents 
and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 
week. 

Do consultees agree? 
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NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 
legal parenthood at birth and that the birth mother has only a limited time to object. This 
contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 
legal parent at birth and that all decisions involving legal parenthood and parental responsibility 
in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 
with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 
should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 
child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 
obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
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parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 
birth of the child that they have no reason to believe that the surrogate has lacked 
capacity at any time during the period in which she had the right to object to the 
intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 
which she has the right to object to the intended parents acquiring legal parenthood, 
the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 
unable to provide the positive consent within the relevant period, the surrogacy 
arrangement should exit the new pathway and the intended parents should be able 
to make an application for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
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and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 
result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 
should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 
her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements should be taken by a court or other competent authority AFTER the 
birth and that the child’s best interests are the paramount consideration. A welfare assessment is 
an absolute requirement if an informed decision is to be made about the child’s best interest. 
Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 
the birth of the child. Much can change in that time.  
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The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not 
hold. Pregnancy, birth and the post-partum changes are intense physical and existential 
experiences that change you and prime you to love and be sensitive to the new-born child and 
rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 
reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and 
emotional commitment to the child is already well-developed, giving her the best chance of 
surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 
and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 
does not in any way prepare you for the practical reality of caring for a new-born child and the 
long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 
under the new pathway, where the surrogate has exercised her right to object to the 
intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 
partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
parental responsibility for any children born of the arrangement. This is enough reason to reject 
this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 
have an implication for all children, all families because it would set a precedent. It should not be 
introduced without a full assessment of all the implications, including on the rights of mothers and 
children. There is no evidence that the law commissioners have carried out any such 
assessment. 
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1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 
the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 
parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 
partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 
exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 
the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 
birth mother should always be the legal parent of the child at birth and this should not change if 
the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 
arrangement is stillborn, the surrogate should be able to consent to the intended parents 
being registered as the parents before the expiry of the period allowed for the registration 
of the birth, provided that the intended parents have made a declaration to the effect that 
the relevant criteria for the making of a parental order are satisfied, on registration of the 
stillbirth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 
situation. The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn and the registration should accurately reflect this. 



12 
 

Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 
where the child dies before the making of the parental order, the surrogate should be able 
to consent to the intended parents being registered as the parents before the expiry of the 
period allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a parental order 
are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 
situation. The birth mother should always be the legal parent of the child at birth and if the child 
dies before the parental order, the registration of birth should accurately reflect that the birth 
mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period during which 
she can exercise her right to object, the arrangement should not proceed in the new 
pathway and the intended parents should be required to make an application for a 
parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 
both intended parents die during the surrogate’s pregnancy, the intended parents should 
be registered as the child’s parents on birth, subject to the surrogate not exercising her 
right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 
‘intended parents’ being registered as the legal parents in this situation. The birth mother should 
always be the legal parent of the child at birth and the registration of birth should accurately 
reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 
pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 
interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 
permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 
surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 
possible for the intended parents to be registered as the child’s parents, but that 
there should be a procedure for the surrogate to provide details of the intended 
parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 
arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 
deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 
applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 
there would only be a single applicant for a parental order in respect of the child 
concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 
notice to be given to the potential second intended parent of the application and an 
opportunity given to that party to provide notice of opposition within a brief period 
(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 
she should be required to make his or her own application within a brief period (say 
14 days), otherwise the application of the first intended parent will be determined by 
the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 
mother should be the legal parent at birth and all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth of the child with the best interests of the child being the paramount 
consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 
have proposed, leading to the acquisition of legal parenthood by the intended 
parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 
legal parent and have parental responsibility at birth and all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or other 
competent authority AFTER the birth of the child based on the best interests of the child, as 
recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 
should be amended to provide for the court to have regard to additional specific 
factors in the situation where it is considering the arrangements for a child in the 
context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 
a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 
issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 
and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 
Regulations) should be further amended to provide for the court to have regard to 
additional specific factors in the situation where it is considering whether to make a 
parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 
order. The welfare checklist provides a comprehensive summary of the issues to be considered 
and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 
child’s best interest is the paramount consideration. I therefore do not believe any other factors 
should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 
8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 
and her reproductive capacities in all surrogacy arrangements. The court should therefore 
always have oversight of the arrangements. I am also concerned that there should be no 
liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 
not believe that ‘intended parents’ should be added to the list of those who can apply for a 
section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire parental 
responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 
all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 
trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify measures that contravene recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no legal 
responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 
be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 
and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 
have parental responsibility for the child where the child is living with, or being cared 
for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should acquire parentage or parental responsibility automatically. The birth mother 
should be the legal parent at birth and all decisions involving legal parenthood and parental 
responsibility in surrogacy arrangements should be taken by a court or other competent authority 
AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 
the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 
sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to 
object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, with the 
child’s best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended parents, 
during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 
party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 
legal parenthood and parental responsibility at and after the birth and all subsequent decisions 
involving legal parenthood and parental responsibility should be taken by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we 
would be interested to hear about any health screening, counselling and legal advice that 
took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 
particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 
for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 
and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 
including the creation, maintenance and operation of necessary policies and 
procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 
should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 
responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 
will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 
and will need to continuously seek new business and to convince or coerce more women to act 
as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 
prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 
otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 
facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 
that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 
rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 
offer matching and facilitation services in respect of surrogacy arrangements in the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 
be able to offer matching and facilitation services in respect of surrogacy arrangements 
outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, 
and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 
are provided by – because they would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. Offering such services 
should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy organisations, and 
oversight of compliance with the proposed legal requirements for the new pathway to legal 
parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 
apply to regulated surrogacy organisations, including which additional or new areas of 
regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in relation 
to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 
because I consider it a violation of the human rights of both women and the child. The idea of 
organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 
Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 
the exploitation of the prostitution of women – which includes deriving any form of benefit from 
women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 
should be removed, with the effect that there will be no restrictions on advertising anything 
that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 
Surrogacy is a violation of the human rights of both women and children, and enabling 
advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented, Facebook and Google are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 
their financial worries. The most disadvantaged young women would be the most vulnerable to 
this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 
we need to protect disadvantaged women from the temptation of renting their wombs. This 
means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 
order in respect of a child born of a surrogacy arrangement has been recorded in the 
Parental Order Register, the child should be able to access his or her original birth 
certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 
result in the intended parents being recorded as parents on the birth certificate, the full 
form of that certificate should make clear that the birth was the result of a surrogacy 
arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should be recorded as parents on the original birth certificate. The birth mother should 
be recorded as the birth mother on the birth certificate and all decisions involving legal 
parenthood and parental responsibility should be taken after the birth by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 
to changes to allow for the registration of three parents or for anyone other than the birth mother 
to be recorded as the mother on the original birth certificate. Such proposals could lead to the 
facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 
understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained 
in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete 
donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 
outside the new pathway, provided that the information about who has contributed 
gametes for the conception of the child has been medically verified, and that the 
information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 
conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 
order should record full information about a child’s genetic heritage where available 
and established by DNA or medical evidence, recording the use of an anonymous 
gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children have 
access to information about their origins and these proposals seem generally sound, except that 
the information held on gamete donors should also include identifying information – because 
otherwise it trivialises the creation of a child and denies the child the right to know her or his 
genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy 
arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 
trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying 
information, and 16 for non-identifying information (if such information is included on the 
register), provided that he or she has been given a suitable opportunity to receive 
counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 
whether the information is identifying or non-identifying respectively) should be able to 
access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 
a surrogacy arrangement to make a request for information to disclose whether a person 
whom he or she is intending to marry, or with whom he or she intends to enter into a civil 
partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify each 
other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 
to the same surrogate – but who are not genetically related – to access the register to 
identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify 
each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental 
order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 
in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 
HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 
parent) is not required, namely where a person cannot be found or is incapable of 
giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 
any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 
surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 
intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors 
set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 
with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident in 
the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 
domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 
imposed on the test of habitual residence, for example, a qualifying period of habitual 
residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 
residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 
reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 
prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the child’s 
home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 
parents, provide gametes for the conception of the child, so that double donation of 
gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a gamete due to 
infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 
be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 
parental order pathway (to the same extent that it may be permitted in the new pathway) in 
domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 
likely to result in an increase in surrogacy. I therefore do not believe that double donation should 
be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 
intended parents contribute gametes to the conception of the child in the parental order 
pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical 
necessity, if the court determines that the intended parents in good faith began the 
surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 
link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single 
parent without a genetic link where the intended parent’s former partner provides gametes 
but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 
and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 
introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 
any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 
parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 
conception of the child, that the genetic link is demonstrated to the court with 
medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 
in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 
order that the identity of the surrogate is entered on the national register of surrogacy 
agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account 
in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 
women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 
to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 
that society does not condone older people entering a surrogacy arrangement and will make it 
less likely that older people will go ahead with such an arrangement and present the court with a 
fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 
therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 
maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 
human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 
consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 
society does not consider it acceptable for older people to enter into a surrogacy arrangement 
and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 
that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 
old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 
18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 
age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 
they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 
(at the time of conception), in order for the court to have the power to make a parental 
order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 
violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 
as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 
suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 
the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 
childhood and has not yet had an opportunity to establish herself as an adult. This means that 
she is particularly vulnerable to coercion and manipulation. There should be a significantly older 
minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 
more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 
Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 
not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be 
required to attend counselling with regard to the implications of entering into that 
arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 
the surrogate and the intended parents should take independent legal advice on the effect 
of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is unsuitable 
for having being convicted of, or received a police caution for, any offence appearing on a 
prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 
person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 
adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 
understand what pregnancy and childbirth are like and how they will change you until or unless 
you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more 
than four pregnancies. It is abhorrent that female dogs have better protections than women 
would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 
production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 
receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 
relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 
additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 
essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 
entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 
and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 
self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 
above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 
had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 
means-tested social welfare benefits, how that has been addressed in their 
surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 
ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 
outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 
symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 
significant emotional and relationship difficulties. Infection may complicate healing, and some 
women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 
haemorrhage can be very significant, and potentially result in emergency hysterectomy and 
blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 
screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 
and the fact that some of these may not have been identified yet by researchers is also a real 
risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 
unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 
indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 
Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 
those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 
and although the maternal mortality rate is low, it can have significant sequelae, including renal 
failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 
permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 
and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 
can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 
C section may experience ongoing pain around the scar. Some sources quote this as affecting 
between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 
take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 
multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 
factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 
anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 
depression and post partum psychosis can be fatal, and impact on a woman’s health for many 
years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 
and it does make me wonder how the list of complications was created. I’d also like to know what 
level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 
mandated to do so. This potentially creates a situation where some “luckier” women would 
receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 
surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 
intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the 
surrogate’s death, including through payment of the cost of life assurance for the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 
nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 
agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 
the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 
and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 
the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the 
event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 
to be able to be reduced in the event of a miscarriage or termination, whether such 
provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 
not discussed which they think intended parents should be able to agree to pay to the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as part of 
our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects 
of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 
the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 
under the new pathway become enforceable, the ability to do so should not be dependent 
on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 
agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 
context to share with us their views on our proposed reforms and consultation questions in 
this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 
a child born through an international surrogacy arrangement as a British citizen and 
obtaining a passport for the child. In particular, we would be interested to hear how long 
the application took after the birth of the child, and any information consultees have about 
causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international 
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. I therefore strongly disagree with this 
proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In 
particular, we would be interested to hear how long the application took after the birth of 
the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a visa in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the 
birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict 
the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child 
under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 
surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 
having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 
outside the Rules that the intended parents must apply for a parental order within six 
months of the child’s birth should be removed (regardless of whether the availability of the 
visa is brought within the Rules), if our provisional proposal to remove the time limit on 
applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a EU Uniform Format Form in respect of a child born through an 
international surrogacy arrangement, before the child is born. The application will need to 
be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international 
surrogacy arrangement. In particular we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and immigration 
consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is 
possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the 
legal parents of the child in the country of the child’s birth, should also be recognised as 
the child’s legal parents in the UK, without it being necessary for the intended parents to 
apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 
the domestic law and practice in the country in question provides protection against the 
exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 
that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 
mother to have legal parenthood and parental responsibility when the child is born and that her 
consent to giving up the child must be given AFTER the child's birth and that the transfer of 
‘parenthood’ should be overseen by the courts or a competent authority on an individual case 
by case basis, with the best interests of the child being the paramount consideration. This is an 
important safeguard against the sale of children and for the protection of the birth mother and I 
believe it should apply equally to international surrogacy arrangements. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 
of the child becoming the subject of a parental order, or its equivalent, in another 
jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this 
purpose and with the approval of the court and, if so, what form should that 
process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be used in 
an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 
civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that only 
one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 
take time off work before the birth of the child, whether for the purpose of induced 
lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest under 
Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 
sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law 
or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 
not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 
this could reduce the standard of impartial care given to birth mothers and new-borns – 
especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 
reason to be extremely cautious about making changes that will increase the numbers of 
surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 
As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 
additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional 
long-term pressures on the NHS and society as a whole. This has not been considered and 
there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 
that can have a long-term negative impact on the woman’s health, including premature death. 
Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 
when this isn’t in their best interests and there are worries about eugenics – where egg donors 
are selected on the basis of blonde hair, blue eyes and stereotypical measures of 
‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the NHS picking up the tab for the 
extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 
society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 
fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 
for prospective parents to indulge their parenting fantasies while denying patients access to 
drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 
made to the guidance published by the Department for Health and Social Care for 
England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 
than normal to the possibility that she is being coerced and to ensure that they can speak to her 
alone, including during labour, and that if she changes her mind about who is present in 
consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 
surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 
to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 
more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 
route by which many women enter prostitution and is a major factor in preventing their exit. 
There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 
is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 
and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 
a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 
paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 
which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 
tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 
the current law where the intended parents are not the legal parents from birth of the 
child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 
counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 
provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 
legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 
new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 
their child(ren), including the cost of fertility treatment, payments to the surrogate 
and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 
arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 
decided that surrogacy is a positive thing and so legislation should enable it. This may be 
explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 
interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 
of surrogacy, and lawyers and other organisations who stand to make money from commercial 
surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 
in this endeavour. This is a major error, because just as all women are affected by the 
institution of prostitution, so all women will be affected by any opening up of commercial 
surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 
to break the legal and cultural recognition of the unique bond between birth mother and child – 
and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 
birth are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not 
her) financial benefit. This will be a potential risk for thousands of women, which appears to 
have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 
be any evidence they have done so, because they have not provided their equality 
considerations and impact assessments. As surrogacy has a very different impact on women 
and children than on adult males, we believe the law commissioners are in breach of equality 
legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 

 

 Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 

 Advance equality of opportunity between people who share a protected characteristic 
and those who do not. 

 Foster good relations between people who share a protected characteristic and those 
who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
an impact on the relations between the different generations. Imagine the rage that young 
people may feel when they discover that their ‘parents’ not only bought them but took 
advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 
the UN Special Rapporteur that are designed to guard against the sale of children and the 
exploitation of birth mothers, including: 

 

 The birth mother must be accorded the status of legal mother at birth, and must be under no 
contractual or legal obligation to participate in the legal or physical transfer of the child. 

 All payments to the birth mother must be made before the legal and physical transfer of the 
child and must be non-reimbursable – even if she decides not to relinquish the child. 

 The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 
post-birth intentions, rather than on any legal or contractual obligation.” 

 Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 
checks after the birth of the child. 

 Decisions about parentage and parental responsibility must be made by a court or other 
competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no 
way to liberalise surrogacy law that is compliant with obligations under international treaties 
such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 
liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 

 



Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 
university), what is the name of your organisation? 

N/A 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 
organisation? 

(Required – Choose one response) 

 This is a personal response 

 

4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

 Other individual 

5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement email 
when you submit your response. 

6. What is your telephone number? 

Telephone number:  

[Enter your phone number here.] 

 

7. If you want the information that you provide in response to this consultation to be 
treated as confidential, please explain to us why you regard the information as confidential. 
As explained in our privacy notice, we will take full account of your explanation but cannot 
give an assurance that confidentiality can be maintained in all circumstances. 

 



 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 
allocated to a judge of the High Court; and 

YES – this must be automatic 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 
children and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced judge. For 
this reason these cases should continue to be heard by a judge of the High Court.  

 
(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 
should continue to be heard by lay justices, or whether they should be allocated to another 
level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 
judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 
exploitation of birth mothers. These are human rights issues of the utmost seriousness and so the 
arrangements should be overseen by a senior and experienced judge. For this reason these 
cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 
judges or higher. 

Paragraph 6.51 

 



Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 
current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental 
responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 
Chapter 8 that all intended parents (whether in the new pathway or not) automatically 
acquire parental responsibility if the child is living with or being cared for by them is not 
supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth and that the child’s best interests are the paramount consideration. 
Nothing about the transfer of parental responsibility should be automatic and all options should be 
open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 

 

Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 
should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 



Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 
expenses of curators ad litem and reporting officers and, if so, how this should be 
addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 
for a parental order, the court may make any such interim order or orders for parental 
responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 
child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 
statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, subject 
to the surrogate’s right to object. 

Do consultees agree? 

NO 

 

I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 
recommendations* and the Hague Convention on the Protection of Children and Cooperation in 
respect of Intercountry Adoption of 1993. These require the birth mother to have legal parenthood 
and parental responsibility when the child is born and that her consent to giving up the child must 
be freely given AFTER the child's birth. I believe that this important safeguard against the sale of 
children and the exploitation of birth mothers should apply equally to surrogacy arrangements, in 
both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and all 
of the implications need to be fully understood. There is no evidence in the consultation paper that 
the law commissioners have considered these more general implications fully, if at all. 

 



I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 
birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. I do not agree that these claimed wishes alone justify measures 
that contravene the recommendations of the UN Special Rapporteur and the provisions of the 
Hague Convention that are designed to reduce the risk of the sale and trafficking of children and 
to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or condone 
a system that would require women to deliberately conceive and subsequently give birth with the 
expectation that they would have little or no legal responsibility for the child. The rights of the child 
must be prioritised regardless whether that is what some ‘surrogate’ mothers say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics should 
be under a duty to keep a record of surrogacy arrangements under the new pathway to 
which they are a party, with such records being retained for a specified minimum period. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 

 
1.9 We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 
should apply to traditional surrogacy arrangements with which a regulated surrogacy 
organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they would 
inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 



Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from entering 
into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood by 
the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 
within a defined period, with the objection being sent to both the intended parents 
and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 
week. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 
legal parenthood at birth and that the birth mother has only a limited time to object. This 
contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 
legal parent at birth and that all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements are taken by a court or other competent authority AFTER the birth, with 
the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to give 
the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as the 
most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before the 
expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 



Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 
should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 
child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 
obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth and 
with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to give 
the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as the 
most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before the 
expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the birth 
of the child that they have no reason to believe that the surrogate has lacked capacity 



at any time during the period in which she had the right to object to the intended 
parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 
which she has the right to object to the intended parents acquiring legal parenthood, 
the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 
unable to provide the positive consent within the relevant period, the surrogacy 
arrangement should exit the new pathway and the intended parents should be able to 
make an application for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended parents’ 
acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth and 
with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to give 
the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as the 
most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before the 
expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 
result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, should 
be responsible for ensuring that this procedure is followed; and 



(3) there should be no requirement for any welfare assessment of the child after his or 
her birth. 

Do consultees agree? 
 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements should be taken by a court or other competent authority AFTER the birth 
and that the child’s best interests are the paramount consideration. A welfare assessment is an 
absolute requirement if an informed decision is to be made about the child’s best interest. 
Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 
the birth of the child. Much can change in that time.  

 

The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not hold. 
Pregnancy, birth and the post-partum changes are intense physical and existential experiences 
that change you and prime you to love and be sensitive to the new-born child and rise to the 
challenge of the enormous task of raising him or her to adulthood. For obvious reasons ‘intended 
parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and emotional 
commitment to the child is already well-developed, giving her the best chance of surmounting all 
the difficulties that will inevitably arise over the course of the child’s childhood and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 
does not in any way prepare you for the practical reality of caring for a new-born child and the long 
road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement under 
the new pathway, where the surrogate has exercised her right to object to the intended 
parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil partner, if 
any, should not be a legal parent of the child. 

Do consultees agree? 



NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or parental 
responsibility for any children born of the arrangement. This is enough reason to reject this 
proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 
have an implication for all children, all families because it would set a precedent. It should not be 
introduced without a full assessment of all the implications, including on the rights of mothers and 
children. There is no evidence that the law commissioners have carried out any such assessment. 

 

1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 
the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 
parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and partners 
coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 
exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 
the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended parents’ 
acquiring legal parenthood automatically at birth unless the birth mother objects. The birth mother 
should always be the legal parent of the child at birth and this should not change if the child is 
stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 
arrangement is stillborn, the surrogate should be able to consent to the intended parents 
being registered as the parents before the expiry of the period allowed for the registration of 



the birth, provided that the intended parents have made a declaration to the effect that the 
relevant criteria for the making of a parental order are satisfied, on registration of the 
stillbirth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 
situation. The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, where 
the child dies before the making of the parental order, the surrogate should be able to 
consent to the intended parents being registered as the parents before the expiry of the 
period allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a parental order 
are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 
situation. The birth mother should always be the legal parent of the child at birth and if the child 
dies before the parental order, the registration of birth should accurately reflect that the birth 
mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to whether, 
where the surrogate dies in childbirth or before the end of the period during which she can 
exercise her right to object, the arrangement should not proceed in the new pathway and 
the intended parents should be required to make an application for a parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 

 



Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where both 
intended parents die during the surrogate’s pregnancy, the intended parents should be 
registered as the child’s parents on birth, subject to the surrogate not exercising her right to 
object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 
‘intended parents’ being registered as the legal parents in this situation. The birth mother should 
always be the legal parent of the child at birth and the registration of birth should accurately reflect 
this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 
pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 
interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 
permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 
surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be possible 
for the intended parents to be registered as the child’s parents, but that there should 
be a procedure for the surrogate to provide details of the intended parents, and, if 
relevant, gamete donors, for entry onto the register of surrogacy arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 
deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 
applicant under section 54A: 

(1) the applicant should have to make a declaration that it was always intended that 
there would only be a single applicant for a parental order in respect of the child 
concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 
notice to be given to the potential second intended parent of the application and an 



opportunity given to that party to provide notice of opposition within a brief period (of, 
say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or she 
should be required to make his or her own application within a brief period (say 14 
days), otherwise the application of the first intended parent will be determined by the 
court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 
mother should be the legal parent at birth and all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth of the child with the best interests of the child being the paramount 
consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 
have proposed, leading to the acquisition of legal parenthood by the intended parents 
at birth; and 

(2) if so, as to whether should this oversight be: 

(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 
legal parent and have parental responsibility at birth and all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or other 
competent authority AFTER the birth of the child based on the best interests of the child, as 
recommended by the UN Special Rapporteur.* 



 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 
should be amended to provide for the court to have regard to additional specific 
factors in the situation where it is considering the arrangements for a child in the 
context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 
a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the issues 
to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 
and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 Regulations) 
should be further amended to provide for the court to have regard to additional 
specific factors in the situation where it is considering whether to make a parental 
order; and 

(2) what those additional factors should be. 

The child’s best interests should drive all decisions when considering whether to make a parental 
order. The welfare checklist provides a comprehensive summary of the issues to be considered 
and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 
child’s best interest is the paramount consideration. I therefore do not believe any other factors 
should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 



Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 8 
order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 
and her reproductive capacities in all surrogacy arrangements. The court should therefore always 
have oversight of the arrangements. I am also concerned that there should be no liberalisation of 
the law on surrogacy because of the potential human rights abuses involved. I do not believe that 
‘intended parents’ should be added to the list of those who can apply for a section 8 order without 
leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy arrangement 
outside the new pathway, the intended parents should acquire parental responsibility 
automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 
all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, as 
recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and trafficking 
of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify measures that contravene recommendations of the 
UN Special Rapporteur and the provisions of the Hague Convention that are designed to reduce 
the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no legal 
responsibility for that child – other than a temporary right to ‘object’. The rights of the child must be 
prioritised regardless whether that is what some birth mothers say they wish. 

 



* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy arrangement 
in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 
and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 
have parental responsibility for the child where the child is living with, or being cared 
for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should acquire parentage or parental responsibility automatically. The birth mother should 
be the legal parent at birth and all decisions involving legal parenthood and parental responsibility 
in surrogacy arrangements should be taken by a court or other competent authority AFTER the 
birth of the child, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 



Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to object, 
assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, with the 
child’s best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended parents, 
during the period in which parental responsibility is shared; and 

(2) whether it should operate to restrict the exercise of parental responsibility by the 
party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have legal 
parenthood and parental responsibility at and after the birth and all subsequent decisions involving 
legal parenthood and parental responsibility should be taken by a court or other competent 
authority, with the child’s best interest the paramount consideration. This is the recommendation 
of the UN Special Rapporteur* and has the aim of reducing the risk of the sale and trafficking of 
children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 



Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we 
would be interested to hear about any health screening, counselling and legal advice that 
took place. 

N/A 

Paragraph 9.35 

 

Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 



I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 
particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 
for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.61 

 



Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence and 
skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 
including the creation, maintenance and operation of necessary policies and 
procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 
should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 
responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.62 

 



Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and would 
drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they will 
inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) and will 
need to continuously seek new business and to convince or coerce more women to act as 
‘surrogates.’ 

 

Deriving derive income from surrogacy is abhorrent and, given the parallels between surrogacy 
and prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties 
profiting or otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 
facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because that 
would inevitably lead to an increase in surrogacy, which I consider a violation of the human rights 
of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 
offer matching and facilitation services in respect of surrogacy arrangements in the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated surrogacy 
organisations or any other organisations being able to provide matching and facilitation services 
for any type of surrogacy, because that would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. 

  



1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should be 
able to offer matching and facilitation services in respect of surrogacy arrangements outside 
the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated surrogacy 
organisations or any other organisations being able to provide matching and facilitation services 
for any type of surrogacy, because that would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, 
and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 
are provided by – because they would inevitably lead to an increase in surrogacy, which I consider 
a violation of the human rights of both women and children. Offering such services should be a 
criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy organisations, and 
oversight of compliance with the proposed legal requirements for the new pathway to legal 
parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and would 
drive an increase in surrogacy.  

 

1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 
apply to regulated surrogacy organisations, including which additional or new areas of 
regulation should be applied. 

Paragraph 9.117 

 



Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable (subject 
to the exception we provisionally propose in Consultation Question 88 in relation to financial 
terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 
because I consider it a violation of the human rights of both women and the child. The idea of 
organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 
Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits the 
exploitation of the prostitution of women – which includes deriving any form of benefit from 
women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy should 
be removed, with the effect that there will be no restrictions on advertising anything that can 
lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 
Surrogacy is a violation of the human rights of both women and children, and enabling advertising 
sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented, Facebook and Google are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 



their financial worries. The most disadvantaged young women would be the most vulnerable to 
this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 
we need to protect disadvantaged women from the temptation of renting their wombs. This means 
that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental order 
in respect of a child born of a surrogacy arrangement has been recorded in the Parental 
Order Register, the child should be able to access his or her original birth certificate at the 
age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 
result in the intended parents being recorded as parents on the birth certificate, the full form 
of that certificate should make clear that the birth was the result of a surrogacy 
arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should be recorded as parents on the original birth certificate. The birth mother should be 
recorded as the birth mother on the birth certificate and all decisions involving legal parenthood 
and parental responsibility should be taken after the birth by a court or other competent authority, 
with the child’s best interest the paramount consideration. This is the recommendation of the UN 
Special Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and 
the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 



Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed to 
changes to allow for the registration of three parents or for anyone other than the birth mother to 
be recorded as the mother on the original birth certificate. Such proposals could lead to the 
facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 
understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained 
in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete donors. 

Do consultees agree? 

YES 

 

1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 
outside the new pathway, provided that the information about who has contributed 
gametes for the conception of the child has been medically verified, and that the 
information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 
conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 
order should record full information about a child’s genetic heritage where available 



and established by DNA or medical evidence, recording the use of an anonymous 
gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children have access 
to information about their origins and these proposals seem generally sound, except that the 
information held on gamete donors should also include identifying information – because 
otherwise it trivialises the creation of a child and denies the child the right to know her or his 
genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy 
arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 
trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.104 

 



Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying 
information, and 16 for non-identifying information (if such information is included on the 
register), provided that he or she has been given a suitable opportunity to receive 
counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 
whether the information is identifying or non-identifying respectively) should be able to 
access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of a 
surrogacy arrangement to make a request for information to disclose whether a person 
whom he or she is intending to marry, or with whom he or she intends to enter into a civil 
partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify each 
other, if they both wish to do so. 

Do consultees agree? 

YES 

 



1.63 We invite consultees’ views as to whether there should be provision to allow people born to 
the same surrogate – but who are not genetically related – to access the register to identify 
each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify each 
other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental 
order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 
in the register. 

Paragraph 10.128 

 

Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the HFEA 
2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 



1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 
parent) is not required, namely where a person cannot be found or is incapable of 
giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 
any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 
surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 
intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors set 
out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line with 
the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident in 
the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 
domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 



 

1.69 We invite consultees’ views as to whether there should be any additional conditions 
imposed on the test of habitual residence, for example, a qualifying period of habitual 
residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 
residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 
reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 
prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 

 

Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be required 
to make a declaration in the surrogacy agreement that they intend for the child’s home to be 
with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 
parents, provide gametes for the conception of the child, so that double donation of 
gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a gamete due to 
infertility. 



Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 
be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 
parental order pathway (to the same extent that it may be permitted in the new pathway) in 
domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 
likely to result in an increase in surrogacy. I therefore do not believe that double donation should 
be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 
intended parents contribute gametes to the conception of the child in the parental order 
pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 

Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical 
necessity, if the court determines that the intended parents in good faith began the 
surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 
link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 



Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single 
parent without a genetic link where the intended parent’s former partner provides gametes 
but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 

 

Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 
and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 
introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 
any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 

 



1.80 We invite consultees’ views as to whether it should be a condition for an application for a 
parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 
conception of the child, that the genetic link is demonstrated to the court with medical 
or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order in 
the circumstances described in both (1) and (2). 

 

1.81 We provisionally propose that it should be a condition for the application of a parental order 
that the identity of the surrogate is entered on the national register of surrogacy 
agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account in 
the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 
women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is to 
be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear that 
society does not condone older people entering a surrogacy arrangement and will make it less 
likely that older people will go ahead with such an arrangement and present the court with a fait 
accompli. 

 



Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is therefore 
imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 
maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. I 
am opposed to surrogacy per se, because it is a violation of both women’s and children’s human 
rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore consider 
that a maximum age limit for ‘intended parents’ is important. This will make it clear that society 
does not consider it acceptable for older people to enter into a surrogacy arrangement and will 
make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative that 
age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 
old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 
18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 
age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before they 
have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 
(at the time of conception), in order for the court to have the power to make a parental 
order. 



Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a violation 
of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 
as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
should be a significantly older minimum age for entering into a surrogacy arrangement and I 
suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy arrangement 
is a reasonable thing for them to be doing before they have taken even their first steps into 
independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 
the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 
childhood and has not yet had an opportunity to establish herself as an adult. This means that she 
is particularly vulnerable to coercion and manipulation. There should be a significantly older 
minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 
more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy arrangement 
is a reasonable thing for them to be doing before they have taken even their first steps into 
independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the surrogate, 
and any intended parent providing gametes should be required for the new pathway. 

Do consultees agree? 

OTHER 



 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 
Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 
not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be 
required to attend counselling with regard to the implications of entering into that 
arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that the 
surrogate and the intended parents should take independent legal advice on the effect of 
the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 

 



Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is unsuitable 
for having being convicted of, or received a police caution for, any offence appearing on a 
prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a person 
is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 
adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the surrogate 
has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to understand 
what pregnancy and childbirth are like and how they will change you until or unless you have had 
that experience yourself. 

Paragraph 13.95 

 

Consultation Question 71. 



1.94 We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more than 
four pregnancies. It is abhorrent that female dogs have better protections than women would have 
under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for production 
of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.16 

 

Consultation Question 73. 

1.96 We invite consultees’ views as to: 



(1) whether intended parents should be able to pay the surrogate essential costs relating 
to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 

 

Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 
additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than essential.  

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  



(1) whether intended parents should be permitted to pay all costs that arise from entering 
into a surrogacy arrangement, and those unique to a surrogate pregnancy; and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 
self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 



(1) her lost employment-related potential earnings (as defined in paragraph 15.35 
above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 
had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 
means-tested social welfare benefits, how that has been addressed in their surrogacy 
arrangement. 

N/A 

Paragraph 15.47 

 



Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 
ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother compensation.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 
intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother compensation.  

 



1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother compensation.  

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the 
surrogate’s death, including through payment of the cost of life assurance for the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 



1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 
nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 
agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her ‘services’. 

 



1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay a 
woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her ‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay a 
woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 
the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, and 
the death of the surrogate; and/or 

(6) gifts. 

All check boxes blank left blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 



There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 
the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the 
event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 
to be able to be reduced in the event of a miscarriage or termination, whether such 
provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 



I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have not 
discussed which they think intended parents should be able to agree to pay to the 
surrogate. 



I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 
Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 

 



Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as part of our 
review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects 
of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 
the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 
under the new pathway become enforceable, the ability to do so should not be dependent 
on the surrogate complying with any terms of the agreement relating to her lifestyle. 

Do consultees agree? 

OTHER 



 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 
agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international context 
to share with us their views on our proposed reforms and consultation questions in this 
chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 
a child born through an international surrogacy arrangement as a British citizen and 
obtaining a passport for the child. In particular, we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have about 
causes of delays in the process. 

N/A 

Paragraph 16.52 

 



Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international surrogacy 
arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. I therefore strongly disagree with this 
proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 
Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In 
particular, we would be interested to hear how long the application took after the birth of the 
child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process for 
applying for a visa in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the 
birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict the 
UN Special Rapporteur’s recommendations* that are designed to protect against the selling and 
trafficking of children and the protection of the rights of the birth mother. I therefore strongly 
disagree with this proposal. 

 



* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child 
under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 
surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 
having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 
outside the Rules that the intended parents must apply for a parental order within six 
months of the child’s birth should be removed (regardless of whether the availability of the 
visa is brought within the Rules), if our provisional proposal to remove the time limit on 
applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a EU Uniform Format Form in respect of a child born through an 
international surrogacy arrangement, before the child is born. The application will need to 
be completed after the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 



contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international surrogacy 
arrangement. In particular we would be interested to hear how long the application took 
after the birth of the child, and any information consultees have of causes of delays in the 
process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, comprehensive 
guide for intended parents explaining the nationality and immigration consequences of 
having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is possible 
for people to enjoy children in their lives. 

Paragraph 16.82 

 



Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be eligible 
for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the 
legal parents of the child in the country of the child’s birth, should also be recognised as 
the child’s legal parents in the UK, without it being necessary for the intended parents to 
apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 
the domestic law and practice in the country in question provides protection against the 
exploitation of surrogates, and for the welfare of the child, that is at least equivalent to that 
provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth mother 
to have legal parenthood and parental responsibility when the child is born and that her consent 
to giving up the child must be given AFTER the child's birth and that the transfer of ‘parenthood’ 
should be overseen by the courts or a competent authority on an individual case by case basis, 
with the best interests of the child being the paramount consideration. This is an important 
safeguard against the sale of children and for the protection of the birth mother and I believe it 
should apply equally to international surrogacy arrangements. I therefore strongly disagree with 
this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 

 



Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose of 
the child becoming the subject of a parental order, or its equivalent, in another 
jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this purpose 
and with the approval of the court and, if so, what form should that process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be used in an 
international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, civil 
partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in respect 
of intended parents, and that any such provision should be limited so that only one 
intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 

 



Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to take 
time off work before the birth of the child, whether for the purpose of induced 
lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest under 
Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 
sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to surrogacy 
and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. This consultation is one sided lacking 
objectivity and neutrality. 

Paragraph 17.56 

 



Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law 
or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are not 
legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and this 
could reduce the standard of impartial care given to birth mothers and new-borns – especially 
when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid reason to be 
extremely cautious about making changes that will increase the numbers of surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. As 
most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to additional 
pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional long-
term pressures on the NHS and society as a whole. This has not been considered and there are 
no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure that 
can have a long-term negative impact on the woman’s health, including premature death. Ethical 
issues abound. Young women might be coerced by financial pressures to donate eggs when this 
isn’t in their best interests and there are worries about eugenics – where egg donors are selected 
on the basis of blonde hair, blue eyes and stereotypical measures of ‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the NHS picking up the tab for the 
extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
There appears to have been no evaluation of the size of the additional costs to the NHS and 
society. 

 



1.143 We invite consultees’ views as to any additions or revisions that they would like to see 
made to the guidance published by the Department for Health and Social Care for England 
and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert than 
normal to the possibility that she is being coerced and to ensure that they can speak to her 
alone, including during labour, and that if she changes her mind about who is present in 
consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 
surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 
to the significant risk that women will be coerced into agreeing to participate in surrogacy 
arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 
more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 
route by which many women enter prostitution and is a major factor in preventing their exit. 
There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it is 
opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence and 



carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as a 
deterrent. That such a law would be difficult to enforce just adds to the arguments for why paid 
surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 
which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 

 



Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to tell 
us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 
the current law where the intended parents are not the legal parents from birth of the child 
born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 
counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 
provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent legal 
advice discussed in Chapter 13; and 

(2) to draft, advise on and negotiate the written surrogacy agreement required for the 
new pathway. 

N/A 



Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in particular: 

(1) if particular proposals will increase accessibility, and why; and 



(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 
their child(ren), including the cost of fertility treatment, payments to the surrogate 
and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 
arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 

 



Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically addressed 
in this chapter, or the preceding chapters, of this paper. 

As a woman educated to MSc degree level, I found this consultation difficult to navigate and 
believe that it was deliberately designed to be off-putting. In summary the consultation facilitates 
the sale of babies and the commercialisation of women’s bodies. It is wrong 

 

I am concerned that the approach advocated in this consultation assumes that surrogacy is 
positive and will never be abused, despite the considerable available evidence. It is worrying that 
the law commissioners who designed this consultation, considered the legislation required to 
enable surrogacy rather than the ethics involved. It is noticeable that other countries ban 
surrogacy for reason which appears to be dismissed in this consultation. Significant lobby 
interests must have driven this consultation. 

 

The consultation itself is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

It is another worry that your limited ‘pre-consultation’ mainly focuses on people who already had 
a vested interest in surrogacy – ‘intended parents,’ women who claim to have had a positive 
experience of surrogacy, and lawyers and other organisations who stand to make money from 
commercial surrogacy. It appears that once again the law commissioners did not consider 
women as a group to be key stakeholders. Why was this so? Was this a deliberate ploy?  All 
women will be affected by any opening up of commercial surrogacy in this country. Pregnancy 
carries risk to the woman involved and there are serious consequences to the risk. As a woman, 
I am very well aware of the risks, I know a mother who died two weeks after the birth of her third 
child and I know women who had life changing damage as a result of giving birth. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men to 
break the legal and cultural recognition of the unique bond between birth mother and child – and 
indeed the proposals to make the ‘intended parents’ the legal parents from the moment of birth 
are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women. Recent episodes of the Archers make very 
uncomfortable viewing as they confirmed the intended parent’s rights above that of the child. 

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not her) 
financial benefit. This will be a potential risk for thousands of women, which appears to have 
been completely overlooked by the law commissioners. See the recent death of a surrogate, 
who’s family cannot afford to pay for the funeral 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to be 
any evidence they have done so, because they have not provided their equality considerations 



and impact assessments. As surrogacy has a very different impact on women and children than 
on adult males, I believe the law commissioners are in breach of equality legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 

 

 Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 

 Advance equality of opportunity between people who share a protected characteristic and 
those who do not. 

 Foster good relations between people who share a protected characteristic and those 
who do not. 

 

There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
an impact on the relations between the different generations. Imagine the rage that young people 
may feel when they discover that their ‘parents’ not only bought them but took advantage of their 
birth mothers and have no idea of what happened to the discarded vessel. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 

 

It is particularly shocking that the proposals for the ‘new pathway’ violate many of the 
recommendations of the UN Special Rapporteur that are designed to guard against the sale of 
children and the exploitation of birth mothers, including: 

 

 The birth mother must be accorded the status of legal mother at birth, and must be under no 
contractual or legal obligation to participate in the legal or physical transfer of the child. 

 All payments to the birth mother must be made before the legal and physical transfer of the 
child and must be non-reimbursable – even if she decides not to relinquish the child. 

 The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 
post-birth intentions, rather than on any legal or contractual obligation.” 

 Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 
checks after the birth of the child. 

 Decisions about parentage and parental responsibility must be made by a court or other 
competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 

 

For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no way 



to liberalise surrogacy law that is compliant with obligations under international treaties such as 
CEDAW and the UNCRC and its first optional protocol, then the law must not be liberalised.  

 

There is no right to a child under international law. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

I cannot say any more strongly how much I object to the whole proposal and view the 
consultation as not in the best interests of women or children. Women suffer from the after 
effects of birth and it should not be an all-male Law Commission making decisions that will not 
affect them 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 
university), what is the name of your organisation? 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 
organisation? 

(Required – Choose one response) 

 This is a personal response 
 This is a response on behalf of an organisation 
 Other 

If other, please provide details: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

(Choose one response) 

 Surrogate 
 Intended parent 
 Person born of a surrogacy arrangement 
 Family member of a surrogate 
 Family member of an intended parent 
 Legal practitioner 
 Medical practitioner or counsellor 
 Social worker 
 Academic 
 Other individual 
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5. What is your email address? 

Email address: 

 

 

 

If you enter your email address then you will automatically receive an acknowledgement email 
when you submit your response. 

6. What is your telephone number? 

Telephone number:  

 

 

7. If you want the information that you provide in response to this consultation to be 
treated as confidential, please explain to us why you regard the information as confidential. 
As explained in our privacy notice, we will take full account of your explanation but cannot 
give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 
allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 
children and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced judge. 
For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 
the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 
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Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 
should continue to be heard by lay justices, or whether they should be allocated to another 
level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 
judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 
exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 
the arrangements should be overseen by a senior and experienced judge. For this reason these 
cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 
judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 
current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental 
responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 
Chapter 8 that all intended parents (whether in the new pathway or not) automatically 
acquire parental responsibility if the child is living with or being cared for by them is not 
supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth and that the child’s best interests are the paramount consideration. 
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Nothing about the transfer of parental responsibility should be automatic and all options should 
be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 

 

Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 
should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 
expenses of curators ad litem and reporting officers and, if so, how this should be 
addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 
for a parental order, the court may make any such interim order or orders for 
parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 
child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 
statement as to legal parenthood on birth, 
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(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 
subject to the surrogate’s right to object. 

Do consultees agree? 

NO 

 

I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 
recommendations* and the Hague Convention on the Protection of Children and Cooperation in 
respect of Intercountry Adoption of 1993. These require the birth mother to have legal 
parenthood and parental responsibility when the child is born and that her consent to giving up 
the child must be freely given AFTER the child's birth. I believe that this important safeguard 
against the sale of children and the exploitation of birth mothers should apply equally to 
surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 
all of the implications need to be fully understood. There is no evidence in the consultation paper 
that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 
birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. I do not agree that these claimed wishes alone justify 
measures that contravene the recommendations of the UN Special Rapporteur and the 
provisions of the Hague Convention that are designed to reduce the risk of the sale and 
trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 
condone a system that would require women to deliberately conceive and subsequently give 
birth with the expectation that they would have little or no legal responsibility for the child. The 
rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 
say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 
should be under a duty to keep a record of surrogacy arrangements under the new 
pathway to which they are a party, with such records being retained for a specified 
minimum period. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 

 

1.9 We invite consultees’ views as to what the length of that period should be: whether 100 
years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 
should apply to traditional surrogacy arrangements with which a regulated surrogacy 
organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 
would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from 
entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 
by the intended parents, for a fixed period after the birth of the child;  
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(2) this right to object should operate by the surrogate making her objection in writing 
within a defined period, with the objection being sent to both the intended parents 
and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 
week. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 
legal parenthood at birth and that the birth mother has only a limited time to object. This 
contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 
legal parent at birth and that all decisions involving legal parenthood and parental responsibility 
in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 
with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 
should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 
child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 
obtain legal parenthood. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 
birth of the child that they have no reason to believe that the surrogate has lacked 
capacity at any time during the period in which she had the right to object to the 
intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 
which she has the right to object to the intended parents acquiring legal parenthood, 
the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 
unable to provide the positive consent within the relevant period, the surrogacy 
arrangement should exit the new pathway and the intended parents should be able 
to make an application for a parental order. 
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Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 
result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 
should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 
her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility in 
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surrogacy arrangements should be taken by a court or other competent authority AFTER the 
birth and that the child’s best interests are the paramount consideration. A welfare assessment is 
an absolute requirement if an informed decision is to be made about the child’s best interest. 
Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 
the birth of the child. Much can change in that time.  

 

The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not 
hold. Pregnancy, birth and the post-partum changes are intense physical and existential 
experiences that change you and prime you to love and be sensitive to the new-born child and 
rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 
reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and 
emotional commitment to the child is already well-developed, giving her the best chance of 
surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 
and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 
does not in any way prepare you for the practical reality of caring for a new-born child and the 
long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 
under the new pathway, where the surrogate has exercised her right to object to the 
intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 
partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
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parental responsibility for any children born of the arrangement. This is enough reason to reject 
this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 
have an implication for all children, all families because it would set a precedent. It should not be 
introduced without a full assessment of all the implications, including on the rights of mothers and 
children. There is no evidence that the law commissioners have carried out any such 
assessment. 

 

1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 
the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 
parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 
partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 
exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 
the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 
birth mother should always be the legal parent of the child at birth and this should not change if 
the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 
arrangement is stillborn, the surrogate should be able to consent to the intended parents 
being registered as the parents before the expiry of the period allowed for the registration 
of the birth, provided that the intended parents have made a declaration to the effect that 
the relevant criteria for the making of a parental order are satisfied, on registration of the 
stillbirth. 
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Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 
situation. The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 
where the child dies before the making of the parental order, the surrogate should be able 
to consent to the intended parents being registered as the parents before the expiry of the 
period allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a parental order 
are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 
situation. The birth mother should always be the legal parent of the child at birth and if the child 
dies before the parental order, the registration of birth should accurately reflect that the birth 
mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period during which 
she can exercise her right to object, the arrangement should not proceed in the new 
pathway and the intended parents should be required to make an application for a 
parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 
both intended parents die during the surrogate’s pregnancy, the intended parents should 
be registered as the child’s parents on birth, subject to the surrogate not exercising her 
right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 
‘intended parents’ being registered as the legal parents in this situation. The birth mother should 
always be the legal parent of the child at birth and the registration of birth should accurately 
reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 
pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 
interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 
permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 
surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 
possible for the intended parents to be registered as the child’s parents, but that 
there should be a procedure for the surrogate to provide details of the intended 
parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 
arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 
deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 
applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 
there would only be a single applicant for a parental order in respect of the child 
concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 
notice to be given to the potential second intended parent of the application and an 
opportunity given to that party to provide notice of opposition within a brief period 
(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 
she should be required to make his or her own application within a brief period (say 
14 days), otherwise the application of the first intended parent will be determined by 
the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 
mother should be the legal parent at birth and all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth of the child with the best interests of the child being the paramount 
consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 
have proposed, leading to the acquisition of legal parenthood by the intended 
parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 
legal parent and have parental responsibility at birth and all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or other 
competent authority AFTER the birth of the child based on the best interests of the child, as 
recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 
should be amended to provide for the court to have regard to additional specific 
factors in the situation where it is considering the arrangements for a child in the 
context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 
a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 
issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 
and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 
Regulations) should be further amended to provide for the court to have regard to 
additional specific factors in the situation where it is considering whether to make a 
parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 
order. The welfare checklist provides a comprehensive summary of the issues to be considered 
and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 
child’s best interest is the paramount consideration. I therefore do not believe any other factors 
should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 
8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 
and her reproductive capacities in all surrogacy arrangements. The court should therefore 
always have oversight of the arrangements. I am also concerned that there should be no 
liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 
not believe that ‘intended parents’ should be added to the list of those who can apply for a 
section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire parental 
responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 
all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 
trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify measures that contravene recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no legal 
responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 
be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 
and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 
have parental responsibility for the child where the child is living with, or being cared 
for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should acquire parentage or parental responsibility automatically. The birth mother 
should be the legal parent at birth and all decisions involving legal parenthood and parental 
responsibility in surrogacy arrangements should be taken by a court or other competent authority 
AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 
the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 
sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to 
object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, with the 
child’s best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended parents, 
during the period in which parental responsibility is shared; and 



19 
 

(2) whether it should operate to restrict the exercise of parental responsibility by the 
party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 
legal parenthood and parental responsibility at and after the birth and all subsequent decisions 
involving legal parenthood and parental responsibility should be taken by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we 
would be interested to hear about any health screening, counselling and legal advice that 
took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 
particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 
for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 
and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 
including the creation, maintenance and operation of necessary policies and 
procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 
should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 
responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 
will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 
and will need to continuously seek new business and to convince or coerce more women to act 
as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 
prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 
otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 
facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 
that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 
rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 
offer matching and facilitation services in respect of surrogacy arrangements in the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 
be able to offer matching and facilitation services in respect of surrogacy arrangements 
outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, 
and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 
are provided by – because they would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. Offering such services 
should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy organisations, and 
oversight of compliance with the proposed legal requirements for the new pathway to legal 
parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 
apply to regulated surrogacy organisations, including which additional or new areas of 
regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in relation 
to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 
because I consider it a violation of the human rights of both women and the child. The idea of 
organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 
Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 
the exploitation of the prostitution of women – which includes deriving any form of benefit from 
women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 
should be removed, with the effect that there will be no restrictions on advertising anything 
that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 
Surrogacy is a violation of the human rights of both women and children, and enabling 
advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented, Facebook and Google are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 
their financial worries. The most disadvantaged young women would be the most vulnerable to 
this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 
we need to protect disadvantaged women from the temptation of renting their wombs. This 
means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 
order in respect of a child born of a surrogacy arrangement has been recorded in the 
Parental Order Register, the child should be able to access his or her original birth 
certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 
result in the intended parents being recorded as parents on the birth certificate, the full 
form of that certificate should make clear that the birth was the result of a surrogacy 
arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should be recorded as parents on the original birth certificate. The birth mother should 
be recorded as the birth mother on the birth certificate and all decisions involving legal 
parenthood and parental responsibility should be taken after the birth by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 
to changes to allow for the registration of three parents or for anyone other than the birth mother 
to be recorded as the mother on the original birth certificate. Such proposals could lead to the 
facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 
understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained 
in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete 
donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 
outside the new pathway, provided that the information about who has contributed 
gametes for the conception of the child has been medically verified, and that the 
information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 
conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 
order should record full information about a child’s genetic heritage where available 
and established by DNA or medical evidence, recording the use of an anonymous 
gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children have 
access to information about their origins and these proposals seem generally sound, except that 
the information held on gamete donors should also include identifying information – because 
otherwise it trivialises the creation of a child and denies the child the right to know her or his 
genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy 
arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 
trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying 
information, and 16 for non-identifying information (if such information is included on the 
register), provided that he or she has been given a suitable opportunity to receive 
counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 
whether the information is identifying or non-identifying respectively) should be able to 
access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 
a surrogacy arrangement to make a request for information to disclose whether a person 
whom he or she is intending to marry, or with whom he or she intends to enter into a civil 
partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify each 
other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 
to the same surrogate – but who are not genetically related – to access the register to 
identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify 
each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental 
order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 
in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 
HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 
parent) is not required, namely where a person cannot be found or is incapable of 
giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 
any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 
surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 
intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors 
set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 
with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident in 
the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 
domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 
imposed on the test of habitual residence, for example, a qualifying period of habitual 
residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 
residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 
reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 
prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the child’s 
home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 
parents, provide gametes for the conception of the child, so that double donation of 
gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a gamete due to 
infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 
be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 
parental order pathway (to the same extent that it may be permitted in the new pathway) in 
domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 
likely to result in an increase in surrogacy. I therefore do not believe that double donation should 
be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 
intended parents contribute gametes to the conception of the child in the parental order 
pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical 
necessity, if the court determines that the intended parents in good faith began the 
surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 
link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single 
parent without a genetic link where the intended parent’s former partner provides gametes 
but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 
and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 
introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 
any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 
parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 
conception of the child, that the genetic link is demonstrated to the court with 
medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 
in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 
order that the identity of the surrogate is entered on the national register of surrogacy 
agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account 
in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 
women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 
to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 
that society does not condone older people entering a surrogacy arrangement and will make it 
less likely that older people will go ahead with such an arrangement and present the court with a 
fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 
therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 
maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 
human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 
consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 
society does not consider it acceptable for older people to enter into a surrogacy arrangement 
and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 
that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 
old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 
18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 
age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 
they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 
(at the time of conception), in order for the court to have the power to make a parental 
order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 
violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 
as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 
suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 
the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 
childhood and has not yet had an opportunity to establish herself as an adult. This means that 
she is particularly vulnerable to coercion and manipulation. There should be a significantly older 
minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 
more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 
Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 
not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be 
required to attend counselling with regard to the implications of entering into that 
arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 
the surrogate and the intended parents should take independent legal advice on the effect 
of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is unsuitable 
for having being convicted of, or received a police caution for, any offence appearing on a 
prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 
person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 
adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 
understand what pregnancy and childbirth are like and how they will change you until or unless 
you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more 
than four pregnancies. It is abhorrent that female dogs have better protections than women 
would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 
production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 
receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 
relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 
additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 
essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 
entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 
and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 
self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 
above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 
had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 
means-tested social welfare benefits, how that has been addressed in their 
surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 
ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 
outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 
symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 
significant emotional and relationship difficulties. Infection may complicate healing, and some 
women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 
haemorrhage can be very significant, and potentially result in emergency hysterectomy and 
blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 
screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 
and the fact that some of these may not have been identified yet by researchers is also a real 
risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 
unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 
indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 
Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 
those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 
and although the maternal mortality rate is low, it can have significant sequelae, including renal 
failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 
permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 
and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 
can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 
C section may experience ongoing pain around the scar. Some sources quote this as affecting 
between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 
take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 
multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 
factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 
anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 
depression and post partum psychosis can be fatal, and impact on a woman’s health for many 
years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 
and it does make me wonder how the list of complications was created. I’d also like to know what 
level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 
mandated to do so. This potentially creates a situation where some “luckier” women would 
receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 
surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 
intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the 
surrogate’s death, including through payment of the cost of life assurance for the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 
nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 
agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 
the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 
and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 
the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the 
event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 
to be able to be reduced in the event of a miscarriage or termination, whether such 
provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 
not discussed which they think intended parents should be able to agree to pay to the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 

 



53 
 

Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as part of 
our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects 
of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 
the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 
under the new pathway become enforceable, the ability to do so should not be dependent 
on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 
agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 
context to share with us their views on our proposed reforms and consultation questions in 
this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 
a child born through an international surrogacy arrangement as a British citizen and 
obtaining a passport for the child. In particular, we would be interested to hear how long 
the application took after the birth of the child, and any information consultees have about 
causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international 
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. I therefore strongly disagree with this 
proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In 
particular, we would be interested to hear how long the application took after the birth of 
the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a visa in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the 
birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict 
the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child 
under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 
surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 
having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 
outside the Rules that the intended parents must apply for a parental order within six 
months of the child’s birth should be removed (regardless of whether the availability of the 
visa is brought within the Rules), if our provisional proposal to remove the time limit on 
applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a EU Uniform Format Form in respect of a child born through an 
international surrogacy arrangement, before the child is born. The application will need to 
be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international 
surrogacy arrangement. In particular we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and immigration 
consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is 
possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the 
legal parents of the child in the country of the child’s birth, should also be recognised as 
the child’s legal parents in the UK, without it being necessary for the intended parents to 
apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 
the domestic law and practice in the country in question provides protection against the 
exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 
that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 
mother to have legal parenthood and parental responsibility when the child is born and that her 
consent to giving up the child must be given AFTER the child's birth and that the transfer of 
‘parenthood’ should be overseen by the courts or a competent authority on an individual case 
by case basis, with the best interests of the child being the paramount consideration. This is an 
important safeguard against the sale of children and for the protection of the birth mother and I 
believe it should apply equally to international surrogacy arrangements. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 
of the child becoming the subject of a parental order, or its equivalent, in another 
jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this 
purpose and with the approval of the court and, if so, what form should that 
process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be used in 
an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 
civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that only 
one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 
take time off work before the birth of the child, whether for the purpose of induced 
lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest under 
Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 
sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law 
or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 
not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 
this could reduce the standard of impartial care given to birth mothers and new-borns – 
especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 
reason to be extremely cautious about making changes that will increase the numbers of 
surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 
As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 
additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional 
long-term pressures on the NHS and society as a whole. This has not been considered and 
there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 
that can have a long-term negative impact on the woman’s health, including premature death. 
Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 
when this isn’t in their best interests and there are worries about eugenics – where egg donors 
are selected on the basis of blonde hair, blue eyes and stereotypical measures of 
‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the NHS picking up the tab for the 
extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 
society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 
fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 
for prospective parents to indulge their parenting fantasies while denying patients access to 
drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 
made to the guidance published by the Department for Health and Social Care for 
England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 
than normal to the possibility that she is being coerced and to ensure that they can speak to her 
alone, including during labour, and that if she changes her mind about who is present in 
consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 
surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 
to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 
more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 
route by which many women enter prostitution and is a major factor in preventing their exit. 
There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 
is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 
and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 
a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 
paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 
which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 
tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 
the current law where the intended parents are not the legal parents from birth of the 
child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 
counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 
provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 
legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 
new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 
their child(ren), including the cost of fertility treatment, payments to the surrogate 
and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 
arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 
decided that surrogacy is a positive thing and so legislation should enable it. This may be 
explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 
interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 
of surrogacy, and lawyers and other organisations who stand to make money from commercial 
surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 
in this endeavour. This is a major error, because just as all women are affected by the 
institution of prostitution, so all women will be affected by any opening up of commercial 
surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 
to break the legal and cultural recognition of the unique bond between birth mother and child – 
and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 
birth are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not 
her) financial benefit. This will be a potential risk for thousands of women, which appears to 
have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 
be any evidence they have done so, because they have not provided their equality 
considerations and impact assessments. As surrogacy has a very different impact on women 
and children than on adult males, we believe the law commissioners are in breach of equality 
legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 

 

 Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 

 Advance equality of opportunity between people who share a protected characteristic 
and those who do not. 

 Foster good relations between people who share a protected characteristic and those 
who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
an impact on the relations between the different generations. Imagine the rage that young 
people may feel when they discover that their ‘parents’ not only bought them but took 
advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 
the UN Special Rapporteur that are designed to guard against the sale of children and the 
exploitation of birth mothers, including: 

 

 The birth mother must be accorded the status of legal mother at birth, and must be under no 
contractual or legal obligation to participate in the legal or physical transfer of the child. 

 All payments to the birth mother must be made before the legal and physical transfer of the 
child and must be non-reimbursable – even if she decides not to relinquish the child. 

 The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 
post-birth intentions, rather than on any legal or contractual obligation.” 

 Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 
checks after the birth of the child. 

 Decisions about parentage and parental responsibility must be made by a court or other 
competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no 
way to liberalise surrogacy law that is compliant with obligations under international treaties 
such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 
liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 



 

2 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 
university), what is the name of your organisation? 

N/A 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 
organisation? 

(Required – Choose one response) 

 This is a personal response 

If other, please provide details: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

 

 Other individual 

5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement email 
when you submit your response. 

6. What is your telephone number? 

Telephone number:  

No telephone number available 

 

7. If you want the information that you provide in response to this consultation to be treated 
as confidential, please explain to us why you regard the information as confidential. As 
explained in our privacy notice, we will take full account of your explanation but cannot 
give an assurance that confidentiality can be maintained in all circumstances. 
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Consultation Question 1. 

1. We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically allocated 
to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 
children and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced judge. For 
this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 
the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

 

Consultation Question 2. 

1. We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 
should continue to be heard by lay justices, or whether they should be allocated to another 
level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 
judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 
exploitation of birth mothers. These are human rights issues of the utmost seriousness and so the 
arrangements should be overseen by a senior and experienced judge. For this reason these cases 
should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit judges or 
higher. 

Paragraph 6.51 
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Consultation Question 3. 

1. We invite consultees to provide any evidence that would support either the retention of the 
current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 

 

Paragraph 6.53 

 

 

Consultation Question 4. 

1. We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental 
responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 
Chapter 8 that all intended parents (whether in the new pathway or not) automatically 
acquire parental responsibility if the child is living with or being cared for by them is not 
supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth and that the child’s best interests are the paramount consideration. 
Nothing about the transfer of parental responsibility should be automatic and all options should be 
open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 
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Consultation Question 5. 

1. We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 
should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

 

Consultation Question 6. 

1. We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 
expenses of curators ad litem and reporting officers and, if so, how this should be 
addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 
for a parental order, the court may make any such interim order or orders for parental 
responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 
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Consultation Question 7. 

1. In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 
child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 
statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, subject 
to the surrogate’s right to object. 

Do consultees agree? 

NO 

 

I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 
recommendations* and the Hague Convention on the Protection of Children and Cooperation in 
respect of Intercountry Adoption of 1993. These require the birth mother to have legal parenthood 
and parental responsibility when the child is born and that her consent to giving up the child must 
be freely given AFTER the child's birth. I believe that this important safeguard against the sale of 
children and the exploitation of birth mothers should apply equally to surrogacy arrangements, in 
both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and all 
of the implications need to be fully understood. There is no evidence in the consultation paper that 
the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 
birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ mothers 
prior to the consultation. I do not agree that these claimed wishes alone justify measures that 
contravene the recommendations of the UN Special Rapporteur and the provisions of the Hague 
Convention that are designed to reduce the risk of the sale and trafficking of children and to protect 
birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or condone 
a system that would require women to deliberately conceive and subsequently give birth with the 
expectation that they would have little or no legal responsibility for the child. The rights of the child 
must be prioritised regardless whether that is what some ‘surrogate’ mothers say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 
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Consultation Question 8. 

1. We provisionally propose that regulated surrogacy organisations and licensed clinics should 
be under a duty to keep a record of surrogacy arrangements under the new pathway to 
which they are a party, with such records being retained for a specified minimum period. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 

 

2. We invite consultees’ views as to what the length of that period should be: whether 100 
years or another period. 

Paragraph 8.14 

 
 

Consultation Question 9. 

1. We provisionally propose that the prohibition on the use of anonymously donated gametes 
should apply to traditional surrogacy arrangements with which a regulated surrogacy 
organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they would 
inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 
 

Consultation Question 10. 

1. We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from entering 
into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 
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Consultation Question 11. 

1. We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood by 
the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 
within a defined period, with the objection being sent to both the intended parents and 
the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one week. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 
legal parenthood at birth and that the birth mother has only a limited time to object. This 
contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 
legal parent at birth and that all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements are taken by a court or other competent authority AFTER the birth, with 
the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to give 
the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as the 
most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before the 
expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 
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Consultation Question 12. 

1. We provisionally propose that, where the surrogate objects to the intended parents acquiring 
legal parenthood within the period fixed after birth, the surrogacy arrangement should no 
longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 
child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 
obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil partner 
if she has one – and decisions about any subsequent change of legal parenthood and parental 
responsibility must be taken by a court or other competent authority AFTER the birth and with the 
child’s best interest being the paramount consideration, in accordance with the UN Special 
Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to give 
the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as the 
most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before the 
expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 
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Consultation Question 13. 

1. We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the birth 
of the child that they have no reason to believe that the surrogate has lacked capacity 
at any time during the period in which she had the right to object to the intended 
parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in which 
she has the right to object to the intended parents acquiring legal parenthood, the 
surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 
unable to provide the positive consent within the relevant period, the surrogacy 
arrangement should exit the new pathway and the intended parents should be able to 
make an application for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended parents’ 
acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil partner 
if she has one – and decisions about any subsequent change of legal parenthood and parental 
responsibility must be taken by a court or other competent authority AFTER the birth and with the 
child’s best interest being the paramount consideration, in accordance with the UN Special 
Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to give 
the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as the 
most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before the 
expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 
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Consultation Question 14. 

1. We provisionally propose that, in the new pathway, the welfare of the child to be born as a 
result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, should 
be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 
her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements should be taken by a court or other competent authority AFTER the birth 
and that the child’s best interests are the paramount consideration. A welfare assessment is an 
absolute requirement if an informed decision is to be made about the child’s best interest. 
Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before the 
birth of the child. Much can change in that time.  

 

The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not hold. 
Pregnancy, birth and the post-partum changes are intense physical and existential experiences 
that change you and prime you to love and be sensitive to the new-born child and rise to the 
challenge of the enormous task of raising him or her to adulthood. For obvious reasons ‘intended 
parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and emotional 
commitment to the child is already well-developed, giving her the best chance of surmounting all 
the difficulties that will inevitably arise over the course of the child’s childhood and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources does 
not in any way prepare you for the practical reality of caring for a new-born child and the long road 
of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 
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Consultation Question 15. 

1. We provisionally propose that, for a child born as a result of a surrogacy arrangement under 
the new pathway, where the surrogate has exercised her right to object to the intended 
parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil partner, if 
any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or parental 
responsibility for any children born of the arrangement. This is enough reason to reject this 
proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 
have an implication for all children, all families because it would set a precedent. It should not be 
introduced without a full assessment of all the implications, including on the rights of mothers and 
children. There is no evidence that the law commissioners have carried out any such assessment. 

 

2. We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 
the new pathway, the surrogate’s spouse or civil partner should continue to be a legal parent 
of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and partners 
coercing women into surrogacy for financial gain. 

Paragraph 8.57 
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Consultation Question 16. 

1. We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 
exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 
the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended parents’ 
acquiring legal parenthood automatically at birth unless the birth mother objects. The birth mother 
should always be the legal parent of the child at birth and this should not change if the child is 
stillborn. 

 

2. We provisionally propose that, outside the new pathway, where a child born of a surrogacy 
arrangement is stillborn, the surrogate should be able to consent to the intended parents 
being registered as the parents before the expiry of the period allowed for the registration of 
the birth, provided that the intended parents have made a declaration to the effect that the 
relevant criteria for the making of a parental order are satisfied, on registration of the 
stillbirth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 
situation. The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 
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Consultation Question 17. 

1. We provisionally propose that, for surrogacy arrangements outside the new pathway, where 
the child dies before the making of the parental order, the surrogate should be able to 
consent to the intended parents being registered as the parents before the expiry of the 
period allowed for the registration of the birth, provided that the intended parents have made 
a declaration to the effect that the relevant criteria for the making of a parental order are 
satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 
situation. The birth mother should always be the legal parent of the child at birth and if the child 
dies before the parental order, the registration of birth should accurately reflect that the birth 
mother was the legal parent. 

Paragraph 8.79 

 

 

Consultation Question 18. 

1. For surrogacy arrangements in the new pathway, we invite consultees’ views as to whether, 
where the surrogate dies in childbirth or before the end of the period during which she can 
exercise her right to object, the arrangement should not proceed in the new pathway and the 
intended parents should be required to make an application for a parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1. We provisionally propose that, for surrogacy arrangements in the new pathway, where both 
intended parents die during the surrogate’s pregnancy, the intended parents should be 
registered as the child’s parents on birth, subject to the surrogate not exercising her right to 
object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 
‘intended parents’ being registered as the legal parents in this situation. The birth mother should 
always be the legal parent of the child at birth and the registration of birth should accurately reflect 
this. 

 

2. We invite consultees’ views as to whether, for surrogacy arrangements outside the new 
pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 
interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 
permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 
surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be possible 
for the intended parents to be registered as the child’s parents, but that there should 
be a procedure for the surrogate to provide details of the intended parents, and, if 
relevant, gamete donors, for entry onto the register of surrogacy arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already deceased 
– so option (2) is preferable. 

Paragraph 8.81 

 
 



 

17 

Consultation Question 20. 

1. We provisionally propose that, where an application is made for a parental order by a sole 
applicant under section 54A: 

(1) the applicant should have to make a declaration that it was always intended that there 
would only be a single applicant for a parental order in respect of the child concerned 
or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 
notice to be given to the potential second intended parent of the application and an 
opportunity given to that party to provide notice of opposition within a brief period (of, 
say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or she 
should be required to make his or her own application within a brief period (say 14 
days), otherwise the application of the first intended parent will be determined by the 
court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

 

Consultation Question 21. 

1. We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 
mother should be the legal parent at birth and all decisions involving legal parenthood and parental 
responsibility in surrogacy arrangements should be taken by a court or other competent authority 
AFTER the birth of the child with the best interests of the child being the paramount consideration, 
as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 
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Consultation Question 22. 

1. We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 
have proposed, leading to the acquisition of legal parenthood by the intended parents 
at birth; and 

(2) if so, as to whether should this oversight be: 

(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 
legal parent and have parental responsibility at birth and all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or other 
competent authority AFTER the birth of the child based on the best interests of the child, as 
recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

 

Consultation Question 23. 

1. In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 
should be amended to provide for the court to have regard to additional specific 
factors in the situation where it is considering the arrangements for a child in the 
context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about a 
surrogacy arrangement. The welfare checklist provides a comprehensive summary of the issues to 
be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 
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Consultation Question 24. 

1. In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied and 
modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 Regulations) 
should be further amended to provide for the court to have regard to additional 
specific factors in the situation where it is considering whether to make a parental 
order; and 

(2) what those additional factors should be. 

The child’s best interests should drive all decisions when considering whether to make a parental 
order. The welfare checklist provides a comprehensive summary of the issues to be considered 
and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 
child’s best interest is the paramount consideration. I therefore do not believe any other factors 
should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

 

Consultation Question 25. 

1. We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 8 
order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother and 
her reproductive capacities in all surrogacy arrangements. The court should therefore always have 
oversight of the arrangements. I am also concerned that there should be no liberalisation of the 
law on surrogacy because of the potential human rights abuses involved. I do not believe that 
‘intended parents’ should be added to the list of those who can apply for a section 8 order without 
leave. 

Paragraph 8.123 
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Consultation Question 26. 

1. We provisionally propose that, where a child is born as a result of a surrogacy arrangement 
outside the new pathway, the intended parents should acquire parental responsibility 
automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and all 
decisions involving legal parenthood and parental responsibility in surrogacy arrangements should 
be taken by a court or other competent authority AFTER the birth of the child, as recommended by 
the UN Special Rapporteur* in order to reduce the risk of the sale and trafficking of children and 
the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility is 
based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify measures that contravene recommendations of the 
UN Special Rapporteur and the provisions of the Hague Convention that are designed to reduce 
the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system that 
would require women to give birth with the expectation that they would have no legal responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 
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Consultation Question 27. 

1. We provisionally propose that, where a child is born as a result of a surrogacy arrangement 
in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 
and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 
have parental responsibility for the child where the child is living with, or being cared 
for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should acquire parentage or parental responsibility automatically. The birth mother should 
be the legal parent at birth and all decisions involving legal parenthood and parental responsibility 
in surrogacy arrangements should be taken by a court or other competent authority AFTER the 
birth of the child, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility is 
based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system that 
would require women to give birth with the expectation that they would have no responsibility for 
that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 
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Consultation Question 28. 

1. We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to object, 
assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, with the 
child’s best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

 

Consultation Question 29. 

1. For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended parents, 
during the period in which parental responsibility is shared; and 

(2) whether it should operate to restrict the exercise of parental responsibility by the party 
not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have legal 
parenthood and parental responsibility at and after the birth and all subsequent decisions involving 
legal parenthood and parental responsibility should be taken by a court or other competent 
authority, with the child’s best interest the paramount consideration. This is the recommendation of 
the UN Special Rapporteur* and has the aim of reducing the risk of the sale and trafficking of 
children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 
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Consultation Question 30. 

1. We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 
 

Consultation Question 31. 

1. We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we 
would be interested to hear about any health screening, counselling and legal advice that 
took place. 

N/A 

Paragraph 9.35 

 

 

Consultation Question 32. 

1. We invite consultees’ views as to whether independent surrogacy arrangements should be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

 

2. We invite consultees’ views as to how independent surrogacy arrangements might be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 
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Consultation Question 33. 

1. We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to be 
a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 
particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to be 
a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 
for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to be 
a violation of the human rights of both women and children. 

Paragraph 9.61 
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Consultation Question 34. 

1. We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence and 
skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 
including the creation, maintenance and operation of necessary policies and 
procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to be 
a violation of the human rights of both women and children. 

 

2. We invite consultees to identify any other responsibilities which a responsible individual 
should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to be 
a violation of the human rights of both women and children. 

 

3. We invite consultees’ views as to what experience, skills and qualifications a person 
responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to be 
a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1. We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and would 
drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they will 
inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) and will 
need to continuously seek new business and to convince or coerce more women to act as 
‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 
prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 
otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

 

Consultation Question 36. 

1. We invite consultees’ views as to what should be included in the definition of matching and 
facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because that 
would inevitably lead to an increase in surrogacy, which I consider a violation of the human rights 
of both women and children. 

Paragraph 9.94 
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Consultation Question 37. 

1. We provisionally propose that only regulated surrogacy organisations should be able to offer 
matching and facilitation services in respect of surrogacy arrangements in the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated surrogacy 
organisations or any other organisations being able to provide matching and facilitation services 
for any type of surrogacy, because that would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. 

  

2. We invite consultees’ views as to whether only regulated surrogacy organisations should be 
able to offer matching and facilitation services in respect of surrogacy arrangements outside 
the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated surrogacy 
organisations or any other organisations being able to provide matching and facilitation services 
for any type of surrogacy, because that would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

 

Consultation Question 38. 

1. We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, 
and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they are 
provided by – because they would inevitably lead to an increase in surrogacy, which I consider a 
violation of the human rights of both women and children. Offering such services should be a 
criminal offence. 

Paragraph 9.97 
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Consultation Question 39. 

1. We provisionally propose that the remit of the Human Fertilisation and Embryology Authority 
be expanded to include the regulation of regulated surrogacy organisations, and oversight of 
compliance with the proposed legal requirements for the new pathway to legal parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and would 
drive an increase in surrogacy.  

 

2. If consultees agree, we invite their views as to how the Authority’s Code of Practice should 
apply to regulated surrogacy organisations, including which additional or new areas of 
regulation should be applied. 

Paragraph 9.117 

 

 

Consultation Question 40. 

1. We provisionally propose that surrogacy agreements should remain unenforceable (subject 
to the exception we provisionally propose in Consultation Question 88 in relation to financial 
terms).  

Do consultees agree? 

YES 

Paragraph 9.129 
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Consultation Question 41. 

1. We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 
because I consider it a violation of the human rights of both women and the child. The idea of 
organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 
Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits the 
exploitation of the prostitution of women – which includes deriving any form of benefit from 
women’s prostitution. 

Paragraph 9.135 

 

 

Consultation Question 42. 

1. We provisionally propose that the current ban on advertising in respect of surrogacy should 
be removed, with the effect that there will be no restrictions on advertising anything that can 
lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 
Surrogacy is a violation of the human rights of both women and children, and enabling advertising 
sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented, Facebook and Google are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 
their financial worries. The most disadvantaged young women would be the most vulnerable to this 
idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, we 
need to protect disadvantaged women from the temptation of renting their wombs. This means that 
advertising of surrogacy MUST remain banned. 

Paragraph 9.145 
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Consultation Question 43. 

1. We provisionally propose that, in England and Wales, where the making of a parental order 
in respect of a child born of a surrogacy arrangement has been recorded in the Parental 
Order Register, the child should be able to access his or her original birth certificate at the 
age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 
 

Consultation Question 44. 

1. We provisionally propose that where children are born of surrogacy arrangements that result 
in the intended parents being recorded as parents on the birth certificate, the full form of that 
certificate should make clear that the birth was the result of a surrogacy arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should be recorded as parents on the original birth certificate. The birth mother should be 
recorded as the birth mother on the birth certificate and all decisions involving legal parenthood 
and parental responsibility should be taken after the birth by a court or other competent authority, 
with the child’s best interest the paramount consideration. This is the recommendation of the UN 
Special Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and 
the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 
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Consultation Question 45. 

1. We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed to 
changes to allow for the registration of three parents or for anyone other than the birth mother to 
be recorded as the mother on the original birth certificate. Such proposals could lead to the 
facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 
understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

 

Consultation Question 46. 

1. We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained in 
the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 
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Consultation Question 47. 

1. We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete donors. 

Do consultees agree? 

YES 

 

2. We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 
outside the new pathway, provided that the information about who has contributed 
gametes for the conception of the child has been medically verified, and that the 
information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 
conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 
order should record full information about a child’s genetic heritage where available 
and established by DNA or medical evidence, recording the use of an anonymous 
gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children have access 
to information about their origins and these proposals seem generally sound, except that the 
information held on gamete donors should also include identifying information – because otherwise 
it trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.102 
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Consultation Question 48. 

1. We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy 
arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 
trivialises the creation of a child and denies the child the right to know her or his genetic parentage. 

Paragraph 10.104 

 

 

Consultation Question 49. 

1. We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying information, 
and 16 for non-identifying information (if such information is included on the register), 
provided that he or she has been given a suitable opportunity to receive counselling about 
the implications of compliance with this request. 

Do consultees agree? 

YES 

 

2. We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 
whether the information is identifying or non-identifying respectively) should be able to 
access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 
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Consultation Question 50. 

1. We invite consultees’ views as to whether there should be any provision for those born of a 
surrogacy arrangement to make a request for information to disclose whether a person 
whom he or she is intending to marry, or with whom he or she intends to enter into a civil 
partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

 

Consultation Question 51. 

1. We provisionally propose that where two people are born to, and genetically related through, 
the same surrogate, they should be able to access the register to identify each other, if they 
both wish to do so. 

Do consultees agree? 

YES 

 

2. We invite consultees’ views as to whether there should be provision to allow people born to 
the same surrogate – but who are not genetically related – to access the register to identify 
each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

 

Consultation Question 52. 

1. We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify each 
other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 
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Consultation Question 53. 

1. For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental 
order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded in 
the register. 

Paragraph 10.128 

 

 

Consultation Question 54. 

1. We provisionally propose that the six month time limits in sections 54 and 54A of the HFEA 
2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 
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Consultation Question 55. 

1. We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 
parent) is not required, namely where a person cannot be found or is incapable of 
giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 
any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 
surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 
intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors set 
out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line with 
the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

Paragraph 11.58 
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Consultation Question 56. 

1. We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident in 
the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 
domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

2. We invite consultees’ views as to whether there should be any additional conditions 
imposed on the test of habitual residence, for example, a qualifying period of habitual 
residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 
residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

 

Consultation Question 57. 

1. We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 
reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 
prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1. We provisionally propose that to use the new pathway, intended parents should be required 
to make a declaration in the surrogacy agreement that they intend for the child’s home to be 
with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 
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Consultation Question 59. 

1. We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 
parents, provide gametes for the conception of the child, so that double donation of 
gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, meaning 
that there is not an intended parent who is able to provide a gamete due to infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 
be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

2. We invite consultees’ views as to whether double donation should be permitted under the 
parental order pathway (to the same extent that it may be permitted in the new pathway) in 
domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 
likely to result in an increase in surrogacy. I therefore do not believe that double donation should 
be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

3. We provisionally propose that the requirement that the intended parent or one of the 
intended parents contribute gametes to the conception of the child in the parental order 
pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 

Paragraph 12.64 
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Consultation Question 60. 

1. We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical 
necessity, if the court determines that the intended parents in good faith began the 
surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic link 
should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

 

Consultation Question 61. 

1. We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single 
parent without a genetic link where the intended parent’s former partner provides gametes 
but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1. We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 
and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

2. We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 
introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 
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Consultation Question 63. 

1. We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 
any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 

 

2. We invite consultees’ views as to whether it should be a condition for an application for a 
parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 
conception of the child, that the genetic link is demonstrated to the court with medical 
or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order in 
the circumstances described in both (1) and (2). 

 

3. We provisionally propose that it should be a condition for the application of a parental order 
that the identity of the surrogate is entered on the national register of surrogacy agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 
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Consultation Question 64. 

1. We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account in 
the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 
women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is to 
be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear that 
society does not condone older people entering a surrogacy arrangement and will make it less 
likely that older people will go ahead with such an arrangement and present the court with a fait 
accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is therefore 
imperative that age limits are set very carefully. 

 

2. We invite consultees’ views as to whether under the new pathway there should be a 
maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. I 
am opposed to surrogacy per se, because it is a violation of both women’s and children’s human 
rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore consider 
that a maximum age limit for ‘intended parents’ is important. This will make it clear that society 
does not consider it acceptable for older people to enter into a surrogacy arrangement and will 
make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative that 
age limits are set very carefully.  

 

3. We provisionally propose that intended parents should be required to be at least 18 years 
old at the time that they enter into a surrogacy agreement under the new pathway. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 
18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 
age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before they 
have taken even their first steps into independence and adulthood? 

Paragraph 12.133 
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Consultation Question 65. 

1. We provisionally propose that surrogates should be required to be at least 18 years of age 
(at the time of conception), in order for the court to have the power to make a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a violation 
of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself as 
an adult. This means that she is particularly vulnerable to coercion and manipulation. There should 
be a significantly older minimum age for entering into a surrogacy arrangement and I suggest that 
25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy arrangement 
is a reasonable thing for them to be doing before they have taken even their first steps into 
independence and adulthood?  

 

2. We provisionally propose that surrogates should be required to be at least 18 years old at 
the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 
childhood and has not yet had an opportunity to establish herself as an adult. This means that she 
is particularly vulnerable to coercion and manipulation. There should be a significantly older 
minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 
more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy arrangement 
is a reasonable thing for them to be doing before they have taken even their first steps into 
independence and adulthood?  

Paragraph 12.144 
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Consultation Question 66. 

1. We provisionally propose that medical testing of the surrogate, any partner of the surrogate, 
and any intended parent providing gametes should be required for the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

2. We invite consultees’ views as to whether the types of testing set out in the Code of Practice 
are feasible for traditional surrogacy arrangements outside a licensed clinic, and if not, 
which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

 

Consultation Question 67. 

1. We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be 
required to attend counselling with regard to the implications of entering into that 
arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 
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Consultation Question 68. 

1. We provisionally propose that, for the new pathway, there should be a requirement that the 
surrogate and the intended parents should take independent legal advice on the effect of the 
law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 

 

 

Consultation Question 69. 

1. We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is unsuitable 
for having being convicted of, or received a police caution for, any offence appearing on a 
prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a person 
is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

2. We invite consultees’ views as to whether the list of offences that applies in the case of 
adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 
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Consultation Question 70. 

1. We invite consultees’ views as to whether there should be a requirement that the surrogate 
has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to understand 
what pregnancy and childbirth are like and how they will change you until or unless you have had 
that experience yourself. 

Paragraph 13.95 

 

 

Consultation Question 71. 

1. We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more than 
four pregnancies. It is abhorrent that female dogs have better protections than women would have 
under this proposal. 

Paragraph 13.99 
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Consultation Question 72. 

1. We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for production 
of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1. We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs relating 
to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1. We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 
additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

 

Consultation Question 75. 

1. We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from entering 
into a surrogacy arrangement, and those unique to a surrogate pregnancy; and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.29 
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Consultation Question 76. 

1. We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 
self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost earnings. 

Paragraph 15.37 
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Consultation Question 77. 

1. We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 
above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost earnings. 

Paragraph 15.38 

 

 

Consultation Question 78. 

1. We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 
had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 
means-tested social welfare benefits, how that has been addressed in their surrogacy 
arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1. We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 
ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 
outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 
symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 
significant emotional and relationship difficulties. Infection may complicate healing, and some 
women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 
haemorrhage can be very significant, and potentially result in emergency hysterectomy and blood 
transfusion to save the life of the mother. It is a fact that although blood is thoroughly screened in 
the UK there still remains the potential for blood borne illnesses to be transmitted, and the fact that 
some of these may not have been identified yet by researchers is also a real risk to a mother 
receiving transfusion. Persons who have had a blood transfusion are currently unable to donate 
blood themselves in the UK, due to the risk of (vCJD) transmission. This is an indication of the 
gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 
Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 
those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, and 
although the maternal mortality rate is low, it can have significant sequelae, including renal failure 
potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) permanent 
liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 
and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 
can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a C 
section may experience ongoing pain around the scar. Some sources quote this as affecting 
between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 
take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 
multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 
factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 
anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 
depression and post partum psychosis can be fatal, and impact on a woman’s health for many 
years to come. I’m quite shocked that none of these conditions have been explicitly mentioned and 
it does make me wonder how the list of complications was created. I’d also like to know what level 
of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 
mandated to do so. This potentially creates a situation where some “luckier” women would receive 
compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 
surrogacy in the UK, as there is in Spain.  

 

2. We invite consultees’ views as to whether there are any other matters in respect of which 
intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

3. We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 



 

56 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 
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Consultation Question 80. 

1. We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the 
surrogate’s death, including through payment of the cost of life assurance for the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 
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Consultation Question 81. 

1. We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 
nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 
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Consultation Question 82. 

1. We invite consultees’ views as to whether it should be possible for the intended parents to 
agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her ‘services’. 

 

2. We invite consultees’ views as to whether, if provision is made for intended parents to pay a 
woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her ‘services’. 
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3. We invite consultees’ views as to whether, if provision is made for intended parents to pay a 
woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments the 
law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, and 
the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 
the birth mother for her ‘services’. 

Paragraph 15.69 
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Consultation Question 83. 

1. We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the event 
of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

 

2. We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 
to be able to be reduced in the event of a miscarriage or termination, whether such provision 
should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 
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Consultation Question 84. 

1. We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 
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Consultation Question 85. 

1. We invite consultees’ views as to whether there are any categories of payment we have not 
discussed which they think intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.75 

 

 

Consultation Question 86. 

1. We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1. We invite consultees’ views as to whether there are specific methods of enforcing limitations 
that are placed on payments to surrogates that we should consider as part of our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects of 
the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 
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Consultation Question 88. 

1. We provisionally propose that financial terms of a surrogacy agreement entered into under 
the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

2. We provisionally propose that if the financial terms of a surrogacy agreement entered into 
under the new pathway become enforceable, the ability to do so should not be dependent 
on the surrogate complying with any terms of the agreement relating to her lifestyle. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 
agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

 

Consultation Question 89. 

1. We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

 

Consultation Question 90. 

1. We invite organisations focused on children’s rights and welfare in the international context 
to share with us their views on our proposed reforms and consultation questions in this 
chapter. 

N/A 

Paragraph 16.12 
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Consultation Question 91. 

1. We invite consultees to provide us with evidence of their experience of applying to register a 
child born through an international surrogacy arrangement as a British citizen and obtaining 
a passport for the child. In particular, we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have about 
causes of delays in the process. 

N/A 

Paragraph 16.52 

 

 

Consultation Question 92. 

1. We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international surrogacy 
arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. I therefore strongly disagree with this 
proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 
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Consultation Question 93. 

1. We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In 
particular, we would be interested to hear how long the application took after the birth of the 
child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 
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Consultation Question 94. 

1. We provisionally propose that it should be possible to open a file, and begin the process for 
applying for a visa in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the 
birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict the 
UN Special Rapporteur’s recommendations* that are designed to protect against the selling and 
trafficking of children and the protection of the rights of the birth mother. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

2. We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child 
under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

3. We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 
surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 
having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

4. We invite consultees’ views as to whether the current requirement for the grant of a visa 
outside the Rules that the intended parents must apply for a parental order within six months 
of the child’s birth should be removed (regardless of whether the availability of the visa is 
brought within the Rules), if our provisional proposal to remove the time limit on applications 
for parental orders is accepted. 

NO 
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The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 
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Consultation Question 95. 

1. We provisionally propose that it should be possible to open a file, and begin the process for 
applying for a EU Uniform Format Form in respect of a child born through an international 
surrogacy arrangement, before the child is born. The application will need to be completed 
after the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

 

Consultation Question 96. 

1. We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international surrogacy 
arrangement. In particular we would be interested to hear how long the application took 
after the birth of the child, and any information consultees have of causes of delays in the 
process. 

N/A 

Paragraph 16.77 
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Consultation Question 97. 

1. We provisionally propose that the UK Government should provide a single, comprehensive 
guide for intended parents explaining the nationality and immigration consequences of 
having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is possible 
for people to enjoy children in their lives. 

Paragraph 16.82 

 

 

Consultation Question 98. 

1. We provisionally propose that international surrogacy arrangements should not be eligible 
for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 
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Consultation Question 99. 

1. We provisionally propose that:  

2. the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the 
legal parents of the child in the country of the child’s birth, should also be recognised as 
the child’s legal parents in the UK, without it being necessary for the intended parents to 
apply for a parental order, but 

3. before exercising the power, the Secretary of State should be required to be satisfied that 
the domestic law and practice in the country in question provides protection against the 
exploitation of surrogates, and for the welfare of the child, that is at least equivalent to that 
provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth mother 
to have legal parenthood and parental responsibility when the child is born and that her consent 
to giving up the child must be given AFTER the child's birth and that the transfer of ‘parenthood’ 
should be overseen by the courts or a competent authority on an individual case by case basis, 
with the best interests of the child being the paramount consideration. This is an important 
safeguard against the sale of children and for the protection of the birth mother and I believe it 
should apply equally to international surrogacy arrangements. I therefore strongly disagree with 
this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1. We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 

N/A 

 

2. We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose of 
the child becoming the subject of a parental order, or its equivalent, in another 
jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this purpose 
and with the approval of the court and, if so, what form should that process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be used in an 
international adoption. 

Paragraph 16.120 

 

 

Consultation Question 101. 

1. We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, civil 
partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

 

Consultation Question 102. 

1. We provisionally propose that provision for maternity allowance should be made in respect 
of intended parents, and that any such provision should be limited so that only one 
intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1. We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to take 
time off work before the birth of the child, whether for the purpose of induced 
lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children.  

Paragraph 17.36 

 

 

Consultation Question 104. 

1. We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest under 
Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is sufficient 
to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. 

Paragraph 17.40 

 

 

Consultation Question 105. 

1. We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.43 
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Consultation Question 106. 

1. We invite consultees’ views as to whether they believe any reforms in relation to surrogacy 
and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1. We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law 
or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are not 
legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and this 
could reduce the standard of impartial care given to birth mothers and new-borns – especially 
when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid reason to be 
extremely cautious about making changes that will increase the numbers of surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. As 
most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to additional 
pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional long-
term pressures on the NHS and society as a whole. This has not been considered and there are 
no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure that 
can have a long-term negative impact on the woman’s health, including premature death. Ethical 
issues abound. Young women might be coerced by financial pressures to donate eggs when this 
isn’t in their best interests and there are worries about eugenics – where egg donors are selected 
on the basis of blonde hair, blue eyes and stereotypical measures of ‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the NHS picking up the tab for the 
extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. There 
appears to have been no evaluation of the size of the additional costs to the NHS and society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 
fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money for 
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prospective parents to indulge their parenting fantasies while denying patients access to drugs 
which are standard of care in other counties. 

 

2. We invite consultees’ views as to any additions or revisions that they would like to see 
made to the guidance published by the Department for Health and Social Care for England 
and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert than 
normal to the possibility that she is being coerced and to ensure that they can speak to her alone, 
including during labour, and that if she changes her mind about who is present in consultations, 
and the labour ward/delivery suite, they must respect her wishes. 

 

3. We invite consultees’ views as to how midwifery practice may better accommodate 
surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 
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Consultation Question 108. 

1. We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration to 
the significant risk that women will be coerced into agreeing to participate in surrogacy 
arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 
more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major route 
by which many women enter prostitution and is a major factor in preventing their exit. There is no 
reason to expect that the same dynamics will not occur in relation to surrogacy if it is opened up 
and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence and 
carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as a 
deterrent. That such a law would be difficult to enforce just adds to the arguments for why paid 
surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 
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Consultation Question 109. 

1. We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in which 
country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 

 

 

Consultation Question 110. 

1. We invite consultees who have experience of applying for a parental order in the UK to tell 
us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 
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Consultation Question 111. 

1. We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 
the current law where the intended parents are not the legal parents from birth of the child 
born of the surrogacy arrangement. 

Paragraph 18.6 

 

 

Consultation Question 112. 

1. We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications counselling 
from any other costs involved with fertility treatment). 

N/A 

 

2. We invite legal consultees, who advise on surrogacy and parental order proceedings, to 
provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent legal 
advice discussed in Chapter 13; and 

(2) to draft, advise on and negotiate the written surrogacy agreement required for the 
new pathway. 

N/A 

Paragraph 18.8 
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Consultation Question 113. 

1. We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

 

Consultation Question 114. 

1. We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 
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Consultation Question 115. 

1. We invite consultees who are intended parents to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

2. We invite consultees who are surrogates to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

 

Consultation Question 116. 

1. We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 
their child(ren), including the cost of fertility treatment, payments to the surrogate 
and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 
arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 
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Consultation Question 117. 

1. We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1. We invite consultees’ views as to any other impact that we have not specifically addressed 
in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already decided 
that surrogacy is a positive thing and so legislation should enable it. This may be explained by a 
limited ‘pre-consultation’ mainly focusing on people who already had a vested interest in 
surrogacy – ‘intended parents,’ women who claim to have had a positive experience of surrogacy, 
and lawyers and other organisations who stand to make money from commercial surrogacy if it is 
given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 
in this endeavour. This is a major error, because just as all women are affected by the institution 
of prostitution, so all women will be affected by any opening up of commercial surrogacy in this 
country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men to 
break the legal and cultural recognition of the unique bond between birth mother and child – and 
indeed the proposals to make the ‘intended parents’ the legal parents from the moment of birth 
are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not her) 
financial benefit. This will be a potential risk for thousands of women, which appears to have 
been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to be 
any evidence they have done so, because they have not provided their equality considerations 
and impact assessments. As surrogacy has a very different impact on women and children than 
on adult males, we believe the law commissioners are in breach of equality legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 

 

 Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 

 Advance equality of opportunity between people who share a protected characteristic and 
those who do not. 

 Foster good relations between people who share a protected characteristic and those who 
do not. 

 

There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
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around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
an impact on the relations between the different generations. Imagine the rage that young people 
may feel when they discover that their ‘parents’ not only bought them but took advantage of their 
birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 
the UN Special Rapporteur that are designed to guard against the sale of children and the 
exploitation of birth mothers, including: 

 

▪ The birth mother must be accorded the status of legal mother at birth, and must be under no 
contractual or legal obligation to participate in the legal or physical transfer of the child. 

▪ All payments to the birth mother must be made before the legal and physical transfer of the 
child and must be non-reimbursable – even if she decides not to relinquish the child. 

▪ The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 
post-birth intentions, rather than on any legal or contractual obligation.” 

▪ Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 
checks after the birth of the child. 

▪ Decisions about parentage and parental responsibility must be made by a court or other 
competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no way 
to liberalise surrogacy law that is compliant with obligations under international treaties such as 
CEDAW and the UNCRC and its first optional protocol, then the law must not be liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 
university), what is the name of your organisation? 

[Name of organisation if relevant.] 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 
organisation? 

(Required – Choose one response) 

 This is a personal response 
  

If other, please provide details: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

(Choose one response) 

 Surrogate 
 Intended parent 
 Person born of a surrogacy arrangement 
 Family member of a surrogate 
 Family member of an intended parent 
 Legal practitioner 
 Medical practitioner or counsellor 
 Social worker 
 Academic 
 Other individual 

5. What is your email address? 

Email address:  
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If you enter your email address then you will automatically receive an acknowledgement email 
when you submit your response. 

6. What is your telephone number? 

Telephone number:  

[Enter your phone number here.] 

 

7. If you want the information that you provide in response to this consultation to be 
treated as confidential, please explain to us why you regard the information as confidential. 
As explained in our privacy notice, we will take full account of your explanation but cannot 
give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 
allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 
children and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced judge. 
For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 
the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  



3 
 

(1) domestic surrogacy cases which continue to require a post-birth parental order 
should continue to be heard by lay justices, or whether they should be allocated to another 
level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 
judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 
exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 
the arrangements should be overseen by a senior and experienced judge. For this reason these 
cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 
judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 
current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental 
responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 
Chapter 8 that all intended parents (whether in the new pathway or not) automatically 
acquire parental responsibility if the child is living with or being cared for by them is not 
supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth and that the child’s best interests are the paramount consideration. 
Nothing about the transfer of parental responsibility should be automatic and all options should 
be open. 
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* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 

 

Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 
should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 
expenses of curators ad litem and reporting officers and, if so, how this should be 
addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 
for a parental order, the court may make any such interim order or orders for 
parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 
child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 
statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 
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(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 
subject to the surrogate’s right to object. 

Do consultees agree? 

NO 

 

Emphatically disagree. 

 

I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 
recommendations* and the Hague Convention on the Protection of Children and Cooperation in 
respect of Intercountry Adoption of 1993. These require the birth mother to have legal 
parenthood and parental responsibility when the child is born and that her consent to giving up 
the child must be freely given AFTER the child's birth. I believe that this important safeguard 
against the sale of children and the exploitation of birth mothers should apply equally to 
surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 
all of the implications need to be fully understood. There is no evidence in the consultation paper 
that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 
birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. I do not agree that these claimed wishes alone justify 
measures that contravene the recommendations of the UN Special Rapporteur and the 
provisions of the Hague Convention that are designed to reduce the risk of the sale and 
trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 
condone a system that would require women to deliberately conceive and subsequently give 
birth with the expectation that they would have little or no legal responsibility for the child. The 
rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 
say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 
should be under a duty to keep a record of surrogacy arrangements under the new 
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pathway to which they are a party, with such records being retained for a specified 
minimum period. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 

 

1.9 We invite consultees’ views as to what the length of that period should be: whether 100 
years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 
should apply to traditional surrogacy arrangements with which a regulated surrogacy 
organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 
would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from 
entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 
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(1) the surrogate should have the right to object to the acquisition of legal parenthood 
by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 
within a defined period, with the objection being sent to both the intended parents 
and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 
week. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 
legal parenthood at birth and that the birth mother has only a limited time to object. This 
contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 
legal parent at birth and that all decisions involving legal parenthood and parental responsibility 
in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 
with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 
should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 
child, then he or she will continue to be a legal parent in these circumstances; and 
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(3) the intended parents would be able to make an application for a parental order to 
obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 
birth of the child that they have no reason to believe that the surrogate has lacked 
capacity at any time during the period in which she had the right to object to the 
intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 
which she has the right to object to the intended parents acquiring legal parenthood, 
the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 
unable to provide the positive consent within the relevant period, the surrogacy 
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arrangement should exit the new pathway and the intended parents should be able 
to make an application for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 
result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 
should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 
her birth. 

Do consultees agree? 

 

NO 
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I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements should be taken by a court or other competent authority AFTER the 
birth and that the child’s best interests are the paramount consideration. A welfare assessment is 
an absolute requirement if an informed decision is to be made about the child’s best interest. 
Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 
the birth of the child. Much can change in that time.  

 

The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not 
hold. Pregnancy, birth and the post-partum changes are intense physical and existential 
experiences that change you and prime you to love and be sensitive to the new-born child and 
rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 
reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and 
emotional commitment to the child is already well-developed, giving her the best chance of 
surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 
and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 
does not in any way prepare you for the practical reality of caring for a new-born child and the 
long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 
under the new pathway, where the surrogate has exercised her right to object to the 
intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 
partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  
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There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
parental responsibility for any children born of the arrangement. This is enough reason to reject 
this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 
have an implication for all children, all families because it would set a precedent. It should not be 
introduced without a full assessment of all the implications, including on the rights of mothers and 
children. There is no evidence that the law commissioners have carried out any such 
assessment. 

 

1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 
the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 
parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 
partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 
exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 
the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 
birth mother should always be the legal parent of the child at birth and this should not change if 
the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 
arrangement is stillborn, the surrogate should be able to consent to the intended parents 
being registered as the parents before the expiry of the period allowed for the registration 
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of the birth, provided that the intended parents have made a declaration to the effect that 
the relevant criteria for the making of a parental order are satisfied, on registration of the 
stillbirth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 
situation. The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 
where the child dies before the making of the parental order, the surrogate should be able 
to consent to the intended parents being registered as the parents before the expiry of the 
period allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a parental order 
are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 
situation. The birth mother should always be the legal parent of the child at birth and if the child 
dies before the parental order, the registration of birth should accurately reflect that the birth 
mother was the legal parent. 

Paragraph 8.79 
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Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period during which 
she can exercise her right to object, the arrangement should not proceed in the new 
pathway and the intended parents should be required to make an application for a 
parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 
both intended parents die during the surrogate’s pregnancy, the intended parents should 
be registered as the child’s parents on birth, subject to the surrogate not exercising her 
right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 
‘intended parents’ being registered as the legal parents in this situation. The birth mother should 
always be the legal parent of the child at birth and the registration of birth should accurately 
reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 
pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 
interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 
permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 
surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 
possible for the intended parents to be registered as the child’s parents, but that 
there should be a procedure for the surrogate to provide details of the intended 
parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 
arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 
deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 
applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 
there would only be a single applicant for a parental order in respect of the child 
concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 
notice to be given to the potential second intended parent of the application and an 
opportunity given to that party to provide notice of opposition within a brief period 
(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 
she should be required to make his or her own application within a brief period (say 
14 days), otherwise the application of the first intended parent will be determined by 
the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 
mother should be the legal parent at birth and all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth of the child with the best interests of the child being the paramount 
consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 
have proposed, leading to the acquisition of legal parenthood by the intended 
parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 
legal parent and have parental responsibility at birth and all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or other 
competent authority AFTER the birth of the child based on the best interests of the child, as 
recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 
should be amended to provide for the court to have regard to additional specific 
factors in the situation where it is considering the arrangements for a child in the 
context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 
a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 
issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 
and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 
Regulations) should be further amended to provide for the court to have regard to 
additional specific factors in the situation where it is considering whether to make a 
parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 
order. The welfare checklist provides a comprehensive summary of the issues to be considered 
and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 
child’s best interest is the paramount consideration. I therefore do not believe any other factors 
should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 
8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 
and her reproductive capacities in all surrogacy arrangements. The court should therefore 
always have oversight of the arrangements. I am also concerned that there should be no 
liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 
not believe that ‘intended parents’ should be added to the list of those who can apply for a 
section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire parental 
responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 
all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 
trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify measures that contravene recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no legal 
responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 
be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 
and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 
have parental responsibility for the child where the child is living with, or being cared 
for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should acquire parentage or parental responsibility automatically. The birth mother 
should be the legal parent at birth and all decisions involving legal parenthood and parental 
responsibility in surrogacy arrangements should be taken by a court or other competent authority 
AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 
the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 
sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to 
object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, with the 
child’s best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended parents, 
during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 
party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 
legal parenthood and parental responsibility at and after the birth and all subsequent decisions 
involving legal parenthood and parental responsibility should be taken by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we 
would be interested to hear about any health screening, counselling and legal advice that 
took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 
particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 
for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 
and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 
including the creation, maintenance and operation of necessary policies and 
procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 
should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 
responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 
will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 
and will need to continuously seek new business and to convince or coerce more women to act 
as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 
prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 
otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 
facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 
that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 
rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 
offer matching and facilitation services in respect of surrogacy arrangements in the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 
be able to offer matching and facilitation services in respect of surrogacy arrangements 
outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, 
and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 
are provided by – because they would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. Offering such services 
should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy organisations, and 
oversight of compliance with the proposed legal requirements for the new pathway to legal 
parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 
apply to regulated surrogacy organisations, including which additional or new areas of 
regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in relation 
to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 
because I consider it a violation of the human rights of both women and the child. The idea of 
organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 
Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 
the exploitation of the prostitution of women – which includes deriving any form of benefit from 
women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 
should be removed, with the effect that there will be no restrictions on advertising anything 
that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 
Surrogacy is a violation of the human rights of both women and children, and enabling 
advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented, Facebook and Google are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 
their financial worries. The most disadvantaged young women would be the most vulnerable to 
this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 
we need to protect disadvantaged women from the temptation of renting their wombs. This 
means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 
order in respect of a child born of a surrogacy arrangement has been recorded in the 
Parental Order Register, the child should be able to access his or her original birth 
certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 
result in the intended parents being recorded as parents on the birth certificate, the full 
form of that certificate should make clear that the birth was the result of a surrogacy 
arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should be recorded as parents on the original birth certificate. The birth mother should 
be recorded as the birth mother on the birth certificate and all decisions involving legal 
parenthood and parental responsibility should be taken after the birth by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 
to changes to allow for the registration of three parents or for anyone other than the birth mother 
to be recorded as the mother on the original birth certificate. Such proposals could lead to the 
facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 
understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained 
in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete 
donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 
outside the new pathway, provided that the information about who has contributed 
gametes for the conception of the child has been medically verified, and that the 
information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 
conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 
order should record full information about a child’s genetic heritage where available 
and established by DNA or medical evidence, recording the use of an anonymous 
gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children have 
access to information about their origins and these proposals seem generally sound, except that 
the information held on gamete donors should also include identifying information – because 
otherwise it trivialises the creation of a child and denies the child the right to know her or his 
genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy 
arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 
trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying 
information, and 16 for non-identifying information (if such information is included on the 
register), provided that he or she has been given a suitable opportunity to receive 
counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 
whether the information is identifying or non-identifying respectively) should be able to 
access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 
a surrogacy arrangement to make a request for information to disclose whether a person 
whom he or she is intending to marry, or with whom he or she intends to enter into a civil 
partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify each 
other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 
to the same surrogate – but who are not genetically related – to access the register to 
identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify 
each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental 
order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 
in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 
HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 
parent) is not required, namely where a person cannot be found or is incapable of 
giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 
any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 
surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 
intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors 
set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 
with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident in 
the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 
domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 
imposed on the test of habitual residence, for example, a qualifying period of habitual 
residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 
residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 
reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 
prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the child’s 
home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 
parents, provide gametes for the conception of the child, so that double donation of 
gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a gamete due to 
infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 
be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 
parental order pathway (to the same extent that it may be permitted in the new pathway) in 
domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 
likely to result in an increase in surrogacy. I therefore do not believe that double donation should 
be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 
intended parents contribute gametes to the conception of the child in the parental order 
pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical 
necessity, if the court determines that the intended parents in good faith began the 
surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 
link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single 
parent without a genetic link where the intended parent’s former partner provides gametes 
but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 

 



35 
 

Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 
and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 
introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 
any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 
parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 
conception of the child, that the genetic link is demonstrated to the court with 
medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 
in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 
order that the identity of the surrogate is entered on the national register of surrogacy 
agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account 
in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 
women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 
to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 
that society does not condone older people entering a surrogacy arrangement and will make it 
less likely that older people will go ahead with such an arrangement and present the court with a 
fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 
therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 
maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 
human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 
consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 
society does not consider it acceptable for older people to enter into a surrogacy arrangement 
and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 
that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 
old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 
18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 
age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 
they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 
(at the time of conception), in order for the court to have the power to make a parental 
order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 
violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 
as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 
suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 
the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 
childhood and has not yet had an opportunity to establish herself as an adult. This means that 
she is particularly vulnerable to coercion and manipulation. There should be a significantly older 
minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 
more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 
Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 
not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be 
required to attend counselling with regard to the implications of entering into that 
arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 
the surrogate and the intended parents should take independent legal advice on the effect 
of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is unsuitable 
for having being convicted of, or received a police caution for, any offence appearing on a 
prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 
person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 
adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 
understand what pregnancy and childbirth are like and how they will change you until or unless 
you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more 
than four pregnancies. It is abhorrent that female dogs have better protections than women 
would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 
production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 
receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 
relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 
additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 
essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 
entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 
and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 
self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 
above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 
had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 
means-tested social welfare benefits, how that has been addressed in their 
surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 
ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 
outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 
symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 
significant emotional and relationship difficulties. Infection may complicate healing, and some 
women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 
haemorrhage can be very significant, and potentially result in emergency hysterectomy and 
blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 
screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 
and the fact that some of these may not have been identified yet by researchers is also a real 
risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 
unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 
indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 
Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 
those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 
and although the maternal mortality rate is low, it can have significant sequelae, including renal 
failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 
permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 
and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 
can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 
C section may experience ongoing pain around the scar. Some sources quote this as affecting 
between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 
take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 
multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 
factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 
anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 
depression and post partum psychosis can be fatal, and impact on a woman’s health for many 
years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 
and it does make me wonder how the list of complications was created. I’d also like to know what 
level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 
mandated to do so. This potentially creates a situation where some “luckier” women would 
receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 
surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 
intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the 
surrogate’s death, including through payment of the cost of life assurance for the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 
nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 
agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 
the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 
and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 
the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the 
event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 
to be able to be reduced in the event of a miscarriage or termination, whether such 
provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 
not discussed which they think intended parents should be able to agree to pay to the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as part of 
our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects 
of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 
the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 
under the new pathway become enforceable, the ability to do so should not be dependent 
on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 
agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 
context to share with us their views on our proposed reforms and consultation questions in 
this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 
a child born through an international surrogacy arrangement as a British citizen and 
obtaining a passport for the child. In particular, we would be interested to hear how long 
the application took after the birth of the child, and any information consultees have about 
causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international 
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. I therefore strongly disagree with this 
proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In 
particular, we would be interested to hear how long the application took after the birth of 
the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a visa in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the 
birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict 
the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child 
under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 
surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 
having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 
outside the Rules that the intended parents must apply for a parental order within six 
months of the child’s birth should be removed (regardless of whether the availability of the 
visa is brought within the Rules), if our provisional proposal to remove the time limit on 
applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a EU Uniform Format Form in respect of a child born through an 
international surrogacy arrangement, before the child is born. The application will need to 
be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international 
surrogacy arrangement. In particular we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and immigration 
consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is 
possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the 
legal parents of the child in the country of the child’s birth, should also be recognised as 
the child’s legal parents in the UK, without it being necessary for the intended parents to 
apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 
the domestic law and practice in the country in question provides protection against the 
exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 
that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 
mother to have legal parenthood and parental responsibility when the child is born and that her 
consent to giving up the child must be given AFTER the child's birth and that the transfer of 
‘parenthood’ should be overseen by the courts or a competent authority on an individual case 
by case basis, with the best interests of the child being the paramount consideration. This is an 
important safeguard against the sale of children and for the protection of the birth mother and I 
believe it should apply equally to international surrogacy arrangements. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 
of the child becoming the subject of a parental order, or its equivalent, in another 
jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this 
purpose and with the approval of the court and, if so, what form should that 
process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be used in 
an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 
civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that only 
one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 
take time off work before the birth of the child, whether for the purpose of induced 
lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest under 
Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 
sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law 
or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 
not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 
this could reduce the standard of impartial care given to birth mothers and new-borns – 
especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 
reason to be extremely cautious about making changes that will increase the numbers of 
surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 
As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 
additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional 
long-term pressures on the NHS and society as a whole. This has not been considered and 
there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 
that can have a long-term negative impact on the woman’s health, including premature death. 
Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 
when this isn’t in their best interests and there are worries about eugenics – where egg donors 
are selected on the basis of blonde hair, blue eyes and stereotypical measures of 
‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the NHS picking up the tab for the 
extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 
society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 
fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 
for prospective parents to indulge their parenting fantasies while denying patients access to 
drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 
made to the guidance published by the Department for Health and Social Care for 
England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 
than normal to the possibility that she is being coerced and to ensure that they can speak to her 
alone, including during labour, and that if she changes her mind about who is present in 
consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 
surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 
to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 
more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 
route by which many women enter prostitution and is a major factor in preventing their exit. 
There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 
is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 
and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 
a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 
paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 
which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 

 



65 
 

Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 
tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 
the current law where the intended parents are not the legal parents from birth of the 
child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 
counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 
provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 
legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 
new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 
their child(ren), including the cost of fertility treatment, payments to the surrogate 
and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 
arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 

 



68 
 

Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

This consultation questionnaire is impossibly 
complex, lengthy and dense. I would have found 
these factors rendered it impossible to complete had 
other organisations which share my position not 
made available their assistance and explanations. The 
barrier presented by the nature of this questionnaire 
will surely have rendered many willing respondents 
incapable of responding. For my own part, I 
understand my responses may be similar to others 
and pledge that I fully understand every response I’ve 
made and am resolute that they represent my position 
accurately. These responses wholly represent my 
heartfelt and reasoned position, and I urge you to 
consider them fully. 

It seems that before the law commissioners designed this consultation, they had already 
decided that surrogacy is a positive thing and so legislation should enable it. This may be 
explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 
interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 
of surrogacy, and lawyers and other organisations who stand to make money from commercial 
surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 
in this endeavour. This is a major error, because just as all women are affected by the 
institution of prostitution, so all women will be affected by any opening up of commercial 
surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 
to break the legal and cultural recognition of the unique bond between birth mother and child – 
and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 
birth are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women.  
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Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not 
her) financial benefit. This will be a potential risk for thousands of women, which appears to 
have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 
be any evidence they have done so, because they have not provided their equality 
considerations and impact assessments. As surrogacy has a very different impact on women 
and children than on adult males, we believe the law commissioners are in breach of equality 
legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 

 

 Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 

 Advance equality of opportunity between people who share a protected characteristic 
and those who do not. 

 Foster good relations between people who share a protected characteristic and those 
who do not. 

 

There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
an impact on the relations between the different generations. Imagine the rage that young 
people may feel when they discover that their ‘parents’ not only bought them but took 
advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 
the UN Special Rapporteur that are designed to guard against the sale of children and the 
exploitation of birth mothers, including: 

 

 The birth mother must be accorded the status of legal mother at birth, and must be under no 
contractual or legal obligation to participate in the legal or physical transfer of the child. 

 All payments to the birth mother must be made before the legal and physical transfer of the 
child and must be non-reimbursable – even if she decides not to relinquish the child. 
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 The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 
post-birth intentions, rather than on any legal or contractual obligation.” 

 Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 
checks after the birth of the child. 

 Decisions about parentage and parental responsibility must be made by a court or other 
competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no 
way to liberalise surrogacy law that is compliant with obligations under international treaties 
such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 
liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Law Commissions Consultation  

Building Families through surrogacy: a new law   

Joint consultation by the Law Commission and the Scottish Law Commission 

Response from the Birth Registration Campaign Group - 9th October 2019 

 

Introduction  

 

Who we are  

The Birth Registration Campaign Group (BRCG) comprises donor conceived individuals, 

recipient parents, professionals, academics and interested organisations. In addition, it 

maintains a list of individuals and organisations who wish to be kept informed of its 

activities. We are dedicated to child and family welfare with a wealth of personal and 

professional experience of the life-long implications for individuals conceived through forms 

of surrogacy and donor conception.  

 

The Group has been concerned with the issue of the donor conceived person’s right to know 

the truth about their genetic inheritance and identity. For many years now we have been 

campaigning for birth registration reform and changes to legislation. We made a submission 

on this subject to the Law Commission for their 12th Programme of work in October 2013 

and also in 2016 for the 13th Programme of work.   

 

Key issue  

The BRCG believes that the State’s law for birth registration should reflect the fundamental 

right of all children and adults to know their genetic and gestational origins as well as their 

legal parentage, thereby enabling them to make fully informed life course decisions, 

including decisions relating to their personal health and well-being. There needs to be a 

birth registration system in place that does not compromise a child’s rights to privacy or that 
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of his or her family, but nevertheless enables individuals to access information about their 

genetic and gestational origins and identity.   

 

Contact persons:    

  Mobile:  

   Mobile:  

 

Consultation Question 43 

10.80 We provisionally propose that, in England and Wales, where the making of a 

parental order in respect of a child born of a surrogacy arrangement has been recorded in 

the Parental Order Register, the child should be able to access his or her original birth 

certificate at the age of 18.  

Do consultees agree? 

We agree.  However, we consider that the age should be 16, as in Scotland.   

 

Consultation Question 44 

10.85 We provisionally propose that where children are born of surrogacy arrangements 

that result in the intended parents being recorded as parents on the birth certificate, the 

full form of that certificate should make clear that the birth was the result of a surrogacy 

arrangement.  

Do consultees agree? 

Yes.  We further consider that the annotation should specify what type of surrogacy was 

involved: traditional surrogacy /gestational donor surrogacy/ gestational surrogacy without 

donor.  We have proposed a way forward in our answer to Q.45: all short BCs, which we 

have referred to as Form A (i.e. not only of those born through surrogacy) should include a 

statement to the effect that BCs are a record of legal parentage only and that other origins 

information may be held on Form B, so that they are alerted to the importance of having a 

copy of this as well.   

 

We note and support the proposal elsewhere that anyone requesting their birth certificate 

at a later date be offered access to counselling/consultation and we propose that it should 

be specified that this should be free of charge to the person concerned, funded by the 
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providers of fertility services.  We also propose that anyone wishing to make contact with 

others with whom they share a surrogate or donor should have access to both 

counselling/consultation and intermediary services (the two have important and 

complementary functions) and that these also should be provided free of charge to the 

person concerned.   

We think it unfortunate that the consultation document does not offer any evidence base 

for the assertion (10.5) that this is ‘not a pressing issue for many stakeholders’, and in 

particular that it does not specify how many surrogate-born people were included among 

the “stakeholders” in question. It turns instead to speculative answers that we consider to 

be unhelpful.   

 

Consultation Question 45. 

10.87 We invite consultees’ views as to whether the birth registration system in England 

and Wales requires reform and, if so, which reforms they would like to see. 

We consider that the time is now ripe to reform the birth registration system and we 

welcome the opportunity to respond to your proposal that the birth registration system 

requires review. 

 

There is an urgent need for the birth registration system to be modernised to reflect the 

diverse family forms that exist in modern-day Britain for the following reasons:  

 

1.  Every person has the right to know the truth about their own life; the State should 

not condone nor collude with the denial of that right.  

 

2.  The existing system of birth registration and certification is incapable of reflecting the 

radical and extensive changes in the way children are conceived and families are created 

which have come about, and will come about, as a consequence of scientific, technological 

and social changes.  

 

3.  Birth registration should ensure that everyone has an equal right to know their genetic 

and gestational origins as well as their legal parentage, putting them in possession of their 
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own history and enabling them to make fully informed life decisions, including in relation to 

their health and well-being. The birth registration system should enable individuals to 

access information about their origins without compromising their own privacy or that of 

their family.  

 

4.    Access to knowledge about genetic origins is increasingly important for individuals in 

making life choices, from avoiding inadvertent consanguinity in sexual relations, to 

understanding health risks in connection with heritable conditions in relation to physical 

and mental health.  

 

5.   It is essential that people should be enabled to know where their genes come from and 

who gave birth to them. This is a matter of respect for the individual’s dignity and 

autonomy.    

 

6.   Knowledge of one’s genetic and gestational as well as social origins is precious and 

unique as a matter of personal history, identity and biography.  The system of birth 

registration and certification should reflect these realities by ensuring that the factual reality 

of a person’s origins is recorded in full.   

 

7.   The existing position arbitrarily discriminates between donor conceived persons born to 

female same-sex couples, and heterosexual couples.  The former will inevitably become 

aware that their parents must have used a sperm donor, while the latter may be (and in 

practice are) commonly not told the truth about their conception and accordingly have no 

opportunity to choose to exercise their legal right to find out the identity of their donor.  In 

effect therefore, the birth registration system discriminates between the offspring of donor 

conception on the basis of their parents’ sexual orientation.   As a consequence, the will of 

Parliament when it passed the 2004 Regulations is in practice being frustrated.   

  

8.   The present provisions do not respect the rights guaranteed by Articles 8 and 14 of the 

European Convention for the Protection of Human Rights and Fundamental Freedoms, nor 

those set out in Articles 3, 7 and 8 of the UN Convention on the Rights of the Child.  

Taking all of the above into consideration we propose that: 
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• There should be a birth registration system that records genetic and 

gestational as well as social/legal parentage.  

 

• There should be a uniform system of certification across the UK.  

 

• Legislation provides for proof of birth and legal parentage for administrative 

purposes, without unnecessarily compromising individuals’ privacy.  

 

We also recognise that a system of birth certification is required that meets the need for 

privacy.   We suggest a birth registration system that consists of two certificates, referred to 

here as Form A and Form B.   

 

Form A would certify an individual’s legal parentage, whether they are the person’s 

adoptive parents, recipients of donor gametes or commissioners of surrogacy.  Form 

A would simply certify that the relevant people are the legal parents of the subject 

individual. It would bear a notice explaining that Form A was not an indication of 

genetic parentage and that the individual was entitled to obtain a Form B, which 

would enable them to ascertain their genetic parentage. Form B would certify 

whether the subject was adopted, had been conceived by means of gamete or 

embryo donation and whether they had been born by a surrogate, where this is 

known.  

Form B would also provide the person with the means of finding out the specific 

identity of their genetic forebear or surrogate e.g. through a link to the Register.  As 

new forms of assisted reproduction and genetic intervention appear, form B could 

be easily adapted to include these. This would only be available to the individual 

concerned and his or her custodial/legal parents in order to retain each party’s 

privacy. 

 

Legislation would provide that Form A must be accepted for all official purposes where a 

birth certificate is required, thus protecting the privacy of the subject and their family.   
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As well as our belief that it is people’s right to know the identity of their genetic, gestational 

and legal parents, recent developments in direct to consumer DNA testing are extinguishing 

the ability to keep people’s origins secret.  More than 26 million people have added their 

DNA to the four leading commercial ancestry and health data bases according to informed 

estimates.1  Even allowing for people being registered on several sites this is a large number.  

It is forecast that there will be 100 million registered in two years’ time.  

 

My Heritage’s website is available in many different European languages; Ancestry and 

23andMe are sure to follow.  It is not unusual for people to find their biological father or 

mother is not who they thought.  

 

There are many examples within the donor conceived community where people have 

learned that they were donor conceived when they have sent in a DNA sample to one of the 

DNA testing companies. In one group of half-siblings in the UK, 17 people have discovered in 

the last 3 years that they were conceived from the same donor and out of these people, 15 

did not previously know that they were donor conceived. For these people, now in their 50s, 

60s and 70s, finding out that they are not who they think they are has caused both them 

and, in cases where the parent/s are still alive, considerable distress and upheaval.   In those 

cases where the parents are deceased, people have been left with many unanswered 

questions.  See Appendix 1 for examples of donor-conceived people’s experiences 

 

The amount of data allows for cross referencing and even 3rd and 4th cousin matches can, 

with some determined research, identify a biological father, mother or half sibling without 

the sperm or egg donor being on the data base.  

 

Even if a donor does not live in the country where they donated sperm or eggs, or neither 

they, nor their immediate family, live in a country where Direct to Consumer Testing is 

available, it only needs one relative who has migrated in the past for a match to be made, 

either by a determined seeker or using a specialist genealogist.   

 

 
1 MIT Technology Review February 2019 Bio Technology DNA testing 
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As well as looking at the immediate concerns for surrogates, intended parents and the 

children, a review of the birth registration system needs to take into account the longer 

term view, including the impact of learning about the circumstances of their birth when 

surrogate-born people are teenagers and in early, middle and late adulthood.  Also, the 

children of donor conceived children are now discovering that their parent was donor 

conceived, a fact of which their parent is unaware.  This confronts the children with the 

dilemma of whether to divulge what they have discovered to their parent. This highlights 

that any records kept by the authority should be open to descendants of the donor 

conceived person.   

 

The current examples (see Appendix 1) of donor conceived adults that we have given 

underline the importance of ensuring that people know their genetic and gestational 

origins.  We believe the State has a duty to safeguard the psychological and physical well- 

being of children, not only where it permits and regulates intervention in conception, but all 

donor- conceived children.  We are referring to the many children who are conceived as a 

result of unlicensed privately arranged sperm donation and some in a very dubious and 

unsafe way. For example, in May 2018 Channel Four aired a documentary, ‘Four Men, 175 

babies: Britain’s Super Sperm Donors’, about men who travel around by van delivering 

sperm to women.  One delivers in a 80 mile radius and he reports that he had donated 14 

samples on average a month, while another said that he had fathered 45 children and that 

there were 16 more on the way. Reference https://www.theguardian.com/tv-and-

radio/2018/may/26/britains-super-sperm-donors/ . https://www.bionews.org.uk/page 136610   

 

We consider that the State recognises the information needs and rights of these children 

too and has a duty to have a Public Awareness Campaign and an education programme that 

informs people of the lifelong issues this has for a child born from unregulated sperm 

donation. No documentation will exist recording who their donor was and, with so many of 

them born in a small geographical area, unintended incest between half siblings is a real 

risk.  Nor have unregulated donors been vetted for genetically or sexually transmitted 

diseases.   The discovery that they have fifty or more half siblings will add yet another layer 

of complications for these children born of unregulated sperm donation.   
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We are aware that where families harbour secrets, such as information about a child’s 

heritage, it can have a negative impact on family relationships with effects that cascade 

down the years - as can be seen from donor conceived people’s testimonies. 

It would have been helpful, as we say above, to know which groups of stakeholders were 

consulted on the subject of surrogacy.  We were surprised and disappointed to see that 

there are apparently no references to the experience of donor conceived people or their 

families or indeed of donors, or any of the relevant research, either in the body of the 

document or in the references. It must be clear that these experiences are relevant: most 

obviously because surrogacy often involves the use of donor gametes but also because the 

family history of the surrogate-born, like that of the donor conceived, is complicated by the 

central involvement of a person outside the primary family structure.  

 

The case examples in Appendix 1 illustrate the lifelong and complex issues that may arise for 

donor conceived people, which are obviously relevant to those many surrogate-born 

individuals who are also donor conceived, and which in our view are relevant to all those 

born following interventions such as surrogacy.  

 

Consultation Question 46. 10.89 We provisionally propose that, in England and Wales, 

from the age of 18, a child who has been the subject of a parental order should be able to 

access all the documents contained in the court’s file for those parental order 

proceedings.  

Do consultees agree? 

We agree. A person on reaching the age of 18 years should be able to access all the 

documents contained in the court’s file arising in parental order proceedings. There is also a 

strong case for enabling them to do so earlier, on request (see answer at Q49).   

Accessing information should go alongside the applicant having a Counselling/ Consultation 

Meeting, so that they have an opportunity to consider some of the issues that may be raised 

as a result of this. There should be no charge made for this (see answer at CQ 44 above). 

See also our comments below about overseas surrogacy 
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Consultation Question 47. 

10.102 We provisionally propose that a national register of surrogacy arrangements 

should be created to record the identity of the intended parents, the surrogate and the 

gamete donors.  

Do consultees agree?  

We agree with this proposal but have concerns where the intended parents have travelled 

overseas for surrogacy arrangements and therefore gone down the Parental Order Pathway 

route.  In such circumstances, details of a person’s biological, gestational and genetic 

parents i.e. the egg and/or sperm donor and the surrogate who gave birth to them, may 

well be missing. We suggest that in all cases where the identity of the surrogate or donor 

cannot be found, the details of the overseas clinic, surrogacy agency and any other relevant 

details should be recorded on the National Register.  This will at least provide some 

information, albeit limited, for the person to access when they discover that there is 

incomplete genetic or gestational information.  The potential for distress in such cases is 

considerable and it warrants a Counselling/ Consultation Meeting. 

 

We also note with concern that as matters stand it appears that it may not be possible to 

identify a gamete donor or surrogate where they have transitioned gender after providing 

gametes.  We do not wish to undermine trans people’s right to privacy and to assert their 

post-transition identity. However, this should not defeat the right of the surrogate-born 

person to establish their own heritage.  We propose that pre-conception surrogacy 

agreements should require the surrogate, and any gamete donor, to agree to inform the 

National Register of any changes to their identity, including a recognition of their different 

gender identity.  It will also be important that the National Register has the facility to record 

such changes, while ensuring that access is limited to the surrogate-born person concerned.   

 

Question 47 10.103 We provisionally propose that:  

(1) the register should be maintained by the Authority;  

 (2) the register should record information for all surrogacy arrangements, whether in or 

outside the new pathway, provided that the information about who has contributed 

gametes for the conception of the child has been medically verified, and that the 

information should include:  
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(a) identifying information about all the parties to the surrogacy arrangement, and  

(b) non-identifying information about those who have contributed gametes to the 

conception of the child; and  

(3) to facilitate the record of this information, the application form/petition for a parental 

order should record full information about a child’s genetic heritage where available and 

established by DNA or medical evidence, recording the use of an anonymous gamete 

donor if that applies.  

Do consultees agree?  

Yes, subject to the following comments: 

1. The Register should hold “pen portraits” of surrogates and donors.  This should be an 

eligibility requirement for the new pathway. Where pen portraits have not been 

provided, such information as is available should be lodged with the Register. 

 

2. The Register should hold such information as is available about all surrogacy 

arrangements, including overseas surrogacies and those where a gamete donor’s 

identity is not known or cannot be medically verified.  The lodging of such 

information as is available should be a prerequisite to the making of a PO. This would 

give the surrogate-born person at least some information about the circumstances 

of their birth, possibly enabling those who wished to do so to undertake further 

enquiries. 

 

3. The Register should be designed so that it provides access to all relevant records 

(birth certificates, surrogacy agreements, parental order reports, court documents), 

either by designing it as a digital hub or by making it a repository for all records. 

Surrogate-born people should not have to approach a multiplicity of sources to get 

their information. 

 

4. Descendants of the surrogate-born should have access to their ascendants’ records. 

 

5. The Register should be open to records pre-dating its inception. 

 

6. The Authority is not the body best placed to maintain the Register.  We suggest that 

the GRO, which is already equipped to register births and to manage controlled 

access (as in the case of the Gender Recognition Register), would be a more 

appropriate body. 
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Consultation Question 48 

10.104 

We invite consultees’ views as to whether non-identifying information about the 

surrogate and the intended parents should be recorded in the national register of the 

surrogacy arrangements and available for disclosure to a child born of a surrogacy 

arrangement.   

YES, we strongly believe that it should include non-identifying information about the 

surrogates as well as donors and consider the same list of required information as for 

donors should apply, including pen portraits.  The potential emotional and identity 

significance for offspring to know as much as possible about the woman who carried and 

gave birth to them, regardless of any genetic connection, must be acknowledged and 

recognised within the law.  We are mindful of the many years that professionals considered 

that they knew better than DC offspring in asserting that a donor carried little or no 

potential significance for them  

 

Consultation Question 49. 

10.110 We provisionally propose that a child born of a surrogacy arrangement should be 

able to access the information recorded in the register from the age of 18 for identifying 

information, and for non-identifying information (if such information is included on the 

register), provided that he or she has been given a suitable opportunity to receive 

counselling about the implications of compliance with this request.  

Do consultees agree?  

We agree but we consider that there should be more discussion about whether the 

qualifying age should be 16 (as it is in Scotland). We consider that this service should be 

funded by the Fertility Industry.  

We suggest that “counselling” should be replaced with “consultation”.  We have learned 

from the adoption community that adopted people do not welcome the idea that they need 

counselling in order to receive information relating to their adoption records. The word is 

associated with trauma and therapy and suggests that their wish to know about their 

personal history is in some sense abnormal.  However, they can for the most part see the 

value of a preparatory consultation with a professional who has an understanding of the 

issues that they may encounter. We consider that people who have been born as a result of 
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a surrogacy arrangement and who are also donor conceived may feel similarly to adopted 

people 

 

10.111 We invite consultees’ views as to whether a child under the age of 18 or 16 

(depending on whether the information is identifying or non-identifying respectively) 

should be able to access the information in the register and, if so, in which circumstances:  

(1) where his or her legal parents have consented;  

(2) if he or she has received counselling and the counsellor judges that he or she is 

sufficiently mature to receive this information; and/or  

(3) in any other circumstances. 

If the person has received a Preparation Consultation Meeting, then they should be given 

the information.  Also, if the legal parents have died and/or if there are medical reasons for 

the information to be disclosed.  As mentioned above we think that the age when 

identifying information should be accessed needs further discussion.   

 

A system should be in place to enable people born as a result of surrogacy to apply to the 

court for information that is held about them. There is already a provision in place for 

adopted people to apply to the court for information; we see no reason why surrogate-born 

people should be treated differently. 

 

Consultation Question 50. 

10.114 We invite consultees’ views as to whether there should be any provision for those 

born of a surrogacy arrangement to make a request for information to disclose whether a 

person whom he or she is intending to marry, or with whom he or she intends to enter 

into a civil partnership or intimate physical relationship, was carried by the same 

surrogate. 

There should be such provision.  In cases where there was no genetic relationship between 

the people in question, one can easily imagine that the fact that both partners were carried 

in the same womb could come as a considerable shock, whose destructive potential could 

be mitigated by a managed disclosure.  As both the age of consent and marriage is 16 then 

the identity of the surrogate would need, in some circumstances, to be given to the person 
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when they reach that age.  In such a case the people concerned would also need to know if 

they are genetically related, whether carried by the same surrogate or not.   

All professional support, including intermediary services, should be free. 

 

Consultation Question 51. 10.121 We provisionally propose that where two people are 

born to, and genetically related through, the same surrogate, they should be able to 

access the register to identify each other, if they both wish to do so.  

Do consultees agree?  

Yes and the same should be the case for those sharing a donor inside or outside of 

surrogacy arrangements.  We suggest that this facility should be open to the children of 

surrogates and also to the children of donors whether surrogacy was involved or DC alone.  

If enacted, such rights should extend to the Register, although we are aware that this is 

outside the LCs’ remit.  

 

We are concerned at the extent to which issues arising from gamete donation (for donors 

and their offspring) are not recognised in the consultation, even though you acknowledge 

that significant numbers of surrogacy arrangements involve donors.   

 

All professional support should be free and should include intermediary services not only 

implications counselling, in line with what is offered those approaching the HFEA Register. 

 

10.122 We invite consultees’ views as to whether there should be provision to allow 

people born to the same surrogate – but who are not genetically related – to access the 

register to identify each other, if they both wish to do so 

Yes. 

 

Consultation Question 52. 

10.123 We invite consultees’ views as to whether provision should be made to allow a 

person carried by a surrogate, and the surrogate’s own child, to access the register to 

identify each other, if they both wish to do so:  

(1) if they are genetically related through the surrogate; and/or  

(2) if they are not genetically related through the surrogate  
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Yes to both, and this should also apply for those sharing a donor whether inside or outside 

of surrogacy arrangements, and hence the children of donors, whether surrogacy was 

involved or DC alone.  If enacted, such rights should extend to the HFEA Register, although 

we are aware that this is outside the LCs’ remit.  

 

We are concerned at the extent to which donors and their offspring are not covered in 

these questions even though you acknowledge that significant numbers of surrogacy 

arrangements involve donors.   

 

Consultation Question 53. 

10.128 For surrogacy arrangements outside the new pathway, we invite consultees’ views 

as to whether details of an intended parent who is not a party to the application for a 

parental order should be recorded in the register. 

We consider that the primary purpose and value of recording information is to enable 

people to be aware of their personal history.  The identities of both IPs are equally relevant. 

 

 

Appendix 1 Case Studies: 

Four people write about the distress it caused them when they made the discovery that 

they were donor conceived when Direct to Consumer DNA Testing Companies were used.   

Such discoveries will be made in the future by people who were conceived through 

surrogacy arrangements in cases where surrogates or donor eggs and/or sperm have been 

used.   

 was 69 when one of her adult children told her that they had sent of their DNA to 

23andme.  Through this test they had made the discovery that they found an unknown 

cousin.  It transpired that their grandfather, their mother’s father, was not who they 

thought.   

 

She writes,’ Identity is the cloak that allows us to face the world... in the blink of an eye my 

impervious cloak had been torn apart.  The how, why, when of who I was changed, now it 
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was, who am I’. Eventually, through triangulating test results with a half- sister they worked 

out who the donor had been.  

 

received a 65th surprise birthday gift from her son and daughter who thought that it 

would enable her to trace her  grandfather.  She was surprised that her ethnicity was 

50%  but the reason didn’t become clear until she received an email from 

 son explaining that his mother was likely to be her half-sister.   She’ shook for an 

hour, then glimmers of truth began to insist upon my attention.’  She writes about how, 

’Small and unrelated details began to form a storyboard about my early life,’ with tales of 

her mother’s visits to a private clinic for a ‘D&C’ and her father’s illness.  She writes, ‘I was 

able to find out within a few more weeks who my Birth Father was.  Even then the disbelief 

and shock persisted for months’.  

 

  decision in her 50s to send her DNA to a Direct to Consumer Testing company 

unleashed, ‘a howling wilderness of bewilderment, confusion, betrayal and grief,’ when her 

test revealed that, ‘50% of her heritage had nothing at all to do with my late father’s family’.  

Eventually she talked to her mother about her belief that her, ‘dad was not her biological 

father.’  Her mother’s revelation that she had been donor conceived was,’ Life changing in 

an indescribably traumatic way.  In a heartbeat, my authentic identity had become 

something that had been deliberately denied to me.  I simply couldn’t make sense of it.’  She 

writes about loving her parents dearly but, ‘Looking in the mirror I wondered who I really 

was’.  Eventually  did manage to find who her (deceased) biological father was and found 

his family and, ‘over time another set of loving relationships has arisen’.  This, of course, is 

not always the case which adds yet more distress for the person concerned.   

 

 reaction to her DNA test results from a commercial company left her stunned:  

‘I couldn’t string a coherent sentence together that first week back in January 2017. 

I remember being on the phone to my sister, walking through London, on my way back to 

Euston station, in floods of tears but I could not feel the ground beneath my feet nor hear 

her words of disbelief. I could only hear my heart pounding in my ears. I could only feel my 

soul splitting in two. I wasn’t who I thought I was.  I had been stripped of my identity.’   
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The feeling of shock, loss of sense of self and identity is a universal theme in the accounts of 

people who have found out, or indeed been told as older children or adults, that they were 

conceived through donor sperm.  There is no reason to think that children born through 

surrogacy arrangements will feel any differently if they are not told the facts of their 

conception from the very beginning.  Nor that they will have any less curiosity about who 

carried and nurtured them in their womb, who gave birth to them and whose’ egg and 

sperm they grew from 

 

 all emphasise the need to know who their biological father was 

for health reasons.   

 

 had thought all her life that she was at risk from  and writes, I have 

given false medical information and taken part in a study, based on what I assumed were 

my health risks, thereby negating my part in the study.’ 

 

 had always mentioned in health screenings etc. that her, ‘dad’s family had a history 

of early death from ’. 

In fact, their biological father did develop a serious health condition in late middle age which 

has a genetic component.   

 

 was born with a serious  which is thought can be hereditary.  All 

her life she had been assured by her parents that there were no  on either side 

of the family.  On this advice, she went on to have three children only to discover that there 

were indeed serious issues in her biological father’s family.  She says, 

‘Access to accurate medical history from both biological parents doesn’t just affect the 

donor conceived person: it affects their children and their children’s children.’ 

There are cases of people discovering, through Commercial DNA testing, that one of their 

parents was donor conceived.   Dealing with the fall out can be deeply upsetting as they 

then have to decide whether to share this with their parents.  The only way to find out 

which one of the parents was donor conceived is another round of DNA tests. 

 





1 
 

Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 
university), what is the name of your organisation? 

N/A 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 
organisation? 

(Required – Choose one response) 

 This is a personal response 

 

 

4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

(Choose one response) 

 Other individual 

5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement email 
when you submit your response. 

6. What is your telephone number? 

Telephone number:  

 

 

7. If you want the information that you provide in response to this consultation to be 
treated as confidential, please explain to us why you regard the information as confidential. 
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As explained in our privacy notice, we will take full account of your explanation but cannot 
give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 
allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 
children and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced judge. 
For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 
the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 
should continue to be heard by lay justices, or whether they should be allocated to another 
level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 
judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 
exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 
the arrangements should be overseen by a senior and experienced judge. For this reason these 
cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 
judges or higher. 
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Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 
current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental 
responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 
Chapter 8 that all intended parents (whether in the new pathway or not) automatically 
acquire parental responsibility if the child is living with or being cared for by them is not 
supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth and that the child’s best interests are the paramount consideration. 
Nothing about the transfer of parental responsibility should be automatic and all options should 
be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 
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Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 
should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 
expenses of curators ad litem and reporting officers and, if so, how this should be 
addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 
for a parental order, the court may make any such interim order or orders for 
parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 
child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 
statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 
subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
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I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 
recommendations* and the Hague Convention on the Protection of Children and Cooperation in 
respect of Intercountry Adoption of 1993. These require the birth mother to have legal 
parenthood and parental responsibility when the child is born and that her consent to giving up 
the child must be freely given AFTER the child's birth. I believe that this important safeguard 
against the sale of children and the exploitation of birth mothers should apply equally to 
surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 
all of the implications need to be fully understood. There is no evidence in the consultation paper 
that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 
birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. I do not agree that these claimed wishes alone justify 
measures that contravene the recommendations of the UN Special Rapporteur and the 
provisions of the Hague Convention that are designed to reduce the risk of the sale and 
trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 
condone a system that would require women to deliberately conceive and subsequently give 
birth with the expectation that they would have little or no legal responsibility for the child. The 
rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 
say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 
should be under a duty to keep a record of surrogacy arrangements under the new 
pathway to which they are a party, with such records being retained for a specified 
minimum period. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 
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1.9 We invite consultees’ views as to what the length of that period should be: whether 100 
years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 
should apply to traditional surrogacy arrangements with which a regulated surrogacy 
organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 
would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from 
entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 
by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 
within a defined period, with the objection being sent to both the intended parents 
and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 
week. 

Do consultees agree? 
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NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 
legal parenthood at birth and that the birth mother has only a limited time to object. This 
contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 
legal parent at birth and that all decisions involving legal parenthood and parental responsibility 
in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 
with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 
should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 
child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 
obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
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parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 
birth of the child that they have no reason to believe that the surrogate has lacked 
capacity at any time during the period in which she had the right to object to the 
intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 
which she has the right to object to the intended parents acquiring legal parenthood, 
the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 
unable to provide the positive consent within the relevant period, the surrogacy 
arrangement should exit the new pathway and the intended parents should be able 
to make an application for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
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and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 
result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 
should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 
her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements should be taken by a court or other competent authority AFTER the 
birth and that the child’s best interests are the paramount consideration. A welfare assessment is 
an absolute requirement if an informed decision is to be made about the child’s best interest. 
Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 
the birth of the child. Much can change in that time.  
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The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not 
hold. Pregnancy, birth and the post-partum changes are intense physical and existential 
experiences that change you and prime you to love and be sensitive to the new-born child and 
rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 
reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and 
emotional commitment to the child is already well-developed, giving her the best chance of 
surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 
and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 
does not in any way prepare you for the practical reality of caring for a new-born child and the 
long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 
under the new pathway, where the surrogate has exercised her right to object to the 
intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 
partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
parental responsibility for any children born of the arrangement. This is enough reason to reject 
this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 
have an implication for all children, all families because it would set a precedent. It should not be 
introduced without a full assessment of all the implications, including on the rights of mothers and 
children. There is no evidence that the law commissioners have carried out any such 
assessment. 
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1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 
the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 
parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 
partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 
exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 
the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 
birth mother should always be the legal parent of the child at birth and this should not change if 
the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 
arrangement is stillborn, the surrogate should be able to consent to the intended parents 
being registered as the parents before the expiry of the period allowed for the registration 
of the birth, provided that the intended parents have made a declaration to the effect that 
the relevant criteria for the making of a parental order are satisfied, on registration of the 
stillbirth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 
situation. The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn and the registration should accurately reflect this. 
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Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 
where the child dies before the making of the parental order, the surrogate should be able 
to consent to the intended parents being registered as the parents before the expiry of the 
period allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a parental order 
are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 
situation. The birth mother should always be the legal parent of the child at birth and if the child 
dies before the parental order, the registration of birth should accurately reflect that the birth 
mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period during which 
she can exercise her right to object, the arrangement should not proceed in the new 
pathway and the intended parents should be required to make an application for a 
parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 
both intended parents die during the surrogate’s pregnancy, the intended parents should 
be registered as the child’s parents on birth, subject to the surrogate not exercising her 
right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 
‘intended parents’ being registered as the legal parents in this situation. The birth mother should 
always be the legal parent of the child at birth and the registration of birth should accurately 
reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 
pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 
interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 
permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 
surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 
possible for the intended parents to be registered as the child’s parents, but that 
there should be a procedure for the surrogate to provide details of the intended 
parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 
arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 
deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 
applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 
there would only be a single applicant for a parental order in respect of the child 
concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 
notice to be given to the potential second intended parent of the application and an 
opportunity given to that party to provide notice of opposition within a brief period 
(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 
she should be required to make his or her own application within a brief period (say 
14 days), otherwise the application of the first intended parent will be determined by 
the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 
mother should be the legal parent at birth and all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth of the child with the best interests of the child being the paramount 
consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 
have proposed, leading to the acquisition of legal parenthood by the intended 
parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 
legal parent and have parental responsibility at birth and all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or other 
competent authority AFTER the birth of the child based on the best interests of the child, as 
recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 
should be amended to provide for the court to have regard to additional specific 
factors in the situation where it is considering the arrangements for a child in the 
context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 
a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 
issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 
and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 
Regulations) should be further amended to provide for the court to have regard to 
additional specific factors in the situation where it is considering whether to make a 
parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 
order. The welfare checklist provides a comprehensive summary of the issues to be considered 
and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 
child’s best interest is the paramount consideration. I therefore do not believe any other factors 
should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 
8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 
and her reproductive capacities in all surrogacy arrangements. The court should therefore 
always have oversight of the arrangements. I am also concerned that there should be no 
liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 
not believe that ‘intended parents’ should be added to the list of those who can apply for a 
section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire parental 
responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 
all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 
trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify measures that contravene recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no legal 
responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 
be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 
and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 
have parental responsibility for the child where the child is living with, or being cared 
for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should acquire parentage or parental responsibility automatically. The birth mother 
should be the legal parent at birth and all decisions involving legal parenthood and parental 
responsibility in surrogacy arrangements should be taken by a court or other competent authority 
AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 
the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 
sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to 
object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, with the 
child’s best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended parents, 
during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 
party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 
legal parenthood and parental responsibility at and after the birth and all subsequent decisions 
involving legal parenthood and parental responsibility should be taken by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we 
would be interested to hear about any health screening, counselling and legal advice that 
took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 
particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 
for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 

 



21 
 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 
and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 
including the creation, maintenance and operation of necessary policies and 
procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 
should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 
responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.62 

 



22 
 

Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 
will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 
and will need to continuously seek new business and to convince or coerce more women to act 
as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 
prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 
otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 
facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 
that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 
rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 
offer matching and facilitation services in respect of surrogacy arrangements in the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 
be able to offer matching and facilitation services in respect of surrogacy arrangements 
outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, 
and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 
are provided by – because they would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. Offering such services 
should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy organisations, and 
oversight of compliance with the proposed legal requirements for the new pathway to legal 
parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 
apply to regulated surrogacy organisations, including which additional or new areas of 
regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in relation 
to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 
because I consider it a violation of the human rights of both women and the child. The idea of 
organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 
Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 
the exploitation of the prostitution of women – which includes deriving any form of benefit from 
women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 
should be removed, with the effect that there will be no restrictions on advertising anything 
that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 
Surrogacy is a violation of the human rights of both women and children, and enabling 
advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented, Facebook and Google are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 
their financial worries. The most disadvantaged young women would be the most vulnerable to 
this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 
we need to protect disadvantaged women from the temptation of renting their wombs. This 
means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 
order in respect of a child born of a surrogacy arrangement has been recorded in the 
Parental Order Register, the child should be able to access his or her original birth 
certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 
result in the intended parents being recorded as parents on the birth certificate, the full 
form of that certificate should make clear that the birth was the result of a surrogacy 
arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should be recorded as parents on the original birth certificate. The birth mother should 
be recorded as the birth mother on the birth certificate and all decisions involving legal 
parenthood and parental responsibility should be taken after the birth by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 
to changes to allow for the registration of three parents or for anyone other than the birth mother 
to be recorded as the mother on the original birth certificate. Such proposals could lead to the 
facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 
understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained 
in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete 
donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 
outside the new pathway, provided that the information about who has contributed 
gametes for the conception of the child has been medically verified, and that the 
information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 
conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 
order should record full information about a child’s genetic heritage where available 
and established by DNA or medical evidence, recording the use of an anonymous 
gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children have 
access to information about their origins and these proposals seem generally sound, except that 
the information held on gamete donors should also include identifying information – because 
otherwise it trivialises the creation of a child and denies the child the right to know her or his 
genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy 
arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 
trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying 
information, and 16 for non-identifying information (if such information is included on the 
register), provided that he or she has been given a suitable opportunity to receive 
counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 
whether the information is identifying or non-identifying respectively) should be able to 
access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 
a surrogacy arrangement to make a request for information to disclose whether a person 
whom he or she is intending to marry, or with whom he or she intends to enter into a civil 
partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify each 
other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 
to the same surrogate – but who are not genetically related – to access the register to 
identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify 
each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental 
order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 
in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 
HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 
parent) is not required, namely where a person cannot be found or is incapable of 
giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 
any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 
surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 
intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors 
set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 
with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident in 
the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 
domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 
imposed on the test of habitual residence, for example, a qualifying period of habitual 
residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 
residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 
reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 
prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the child’s 
home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 
parents, provide gametes for the conception of the child, so that double donation of 
gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a gamete due to 
infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 
be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 
parental order pathway (to the same extent that it may be permitted in the new pathway) in 
domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 
likely to result in an increase in surrogacy. I therefore do not believe that double donation should 
be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 
intended parents contribute gametes to the conception of the child in the parental order 
pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical 
necessity, if the court determines that the intended parents in good faith began the 
surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 
link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single 
parent without a genetic link where the intended parent’s former partner provides gametes 
but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 
and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 
introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 
any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 
parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 
conception of the child, that the genetic link is demonstrated to the court with 
medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 
in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 
order that the identity of the surrogate is entered on the national register of surrogacy 
agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account 
in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 
women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 
to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 
that society does not condone older people entering a surrogacy arrangement and will make it 
less likely that older people will go ahead with such an arrangement and present the court with a 
fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 
therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 
maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 
human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 
consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 
society does not consider it acceptable for older people to enter into a surrogacy arrangement 
and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 
that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 
old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 
18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 
age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 
they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 
(at the time of conception), in order for the court to have the power to make a parental 
order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 
violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 
as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 
suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 
the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 
childhood and has not yet had an opportunity to establish herself as an adult. This means that 
she is particularly vulnerable to coercion and manipulation. There should be a significantly older 
minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 
more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 
Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 
not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be 
required to attend counselling with regard to the implications of entering into that 
arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 
the surrogate and the intended parents should take independent legal advice on the effect 
of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is unsuitable 
for having being convicted of, or received a police caution for, any offence appearing on a 
prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 
person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 
adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 
understand what pregnancy and childbirth are like and how they will change you until or unless 
you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more 
than four pregnancies. It is abhorrent that female dogs have better protections than women 
would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 
production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 
receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 
relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 
additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 
essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 
entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 
and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 
self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 
above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 
had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 
means-tested social welfare benefits, how that has been addressed in their 
surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 
ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 
outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 
symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 
significant emotional and relationship difficulties. Infection may complicate healing, and some 
women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 
haemorrhage can be very significant, and potentially result in emergency hysterectomy and 
blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 
screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 
and the fact that some of these may not have been identified yet by researchers is also a real 
risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 
unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 
indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 
Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 
those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 
and although the maternal mortality rate is low, it can have significant sequelae, including renal 
failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 
permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 
and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 
can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 
C section may experience ongoing pain around the scar. Some sources quote this as affecting 
between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 
take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 
multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 
factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 
anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 
depression and post partum psychosis can be fatal, and impact on a woman’s health for many 
years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 
and it does make me wonder how the list of complications was created. I’d also like to know what 
level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 
mandated to do so. This potentially creates a situation where some “luckier” women would 
receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 
surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 
intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the 
surrogate’s death, including through payment of the cost of life assurance for the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 
nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 
agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 
the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 
and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 
the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the 
event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 
to be able to be reduced in the event of a miscarriage or termination, whether such 
provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 



51 
 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 
not discussed which they think intended parents should be able to agree to pay to the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as part of 
our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects 
of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 
the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 
under the new pathway become enforceable, the ability to do so should not be dependent 
on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 
agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 
context to share with us their views on our proposed reforms and consultation questions in 
this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 
a child born through an international surrogacy arrangement as a British citizen and 
obtaining a passport for the child. In particular, we would be interested to hear how long 
the application took after the birth of the child, and any information consultees have about 
causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international 
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. I therefore strongly disagree with this 
proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In 
particular, we would be interested to hear how long the application took after the birth of 
the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a visa in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the 
birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict 
the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child 
under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 
surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 
having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 
outside the Rules that the intended parents must apply for a parental order within six 
months of the child’s birth should be removed (regardless of whether the availability of the 
visa is brought within the Rules), if our provisional proposal to remove the time limit on 
applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a EU Uniform Format Form in respect of a child born through an 
international surrogacy arrangement, before the child is born. The application will need to 
be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international 
surrogacy arrangement. In particular we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and immigration 
consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is 
possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the 
legal parents of the child in the country of the child’s birth, should also be recognised as 
the child’s legal parents in the UK, without it being necessary for the intended parents to 
apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 
the domestic law and practice in the country in question provides protection against the 
exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 
that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 
mother to have legal parenthood and parental responsibility when the child is born and that her 
consent to giving up the child must be given AFTER the child's birth and that the transfer of 
‘parenthood’ should be overseen by the courts or a competent authority on an individual case 
by case basis, with the best interests of the child being the paramount consideration. This is an 
important safeguard against the sale of children and for the protection of the birth mother and I 
believe it should apply equally to international surrogacy arrangements. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 
of the child becoming the subject of a parental order, or its equivalent, in another 
jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this 
purpose and with the approval of the court and, if so, what form should that 
process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be used in 
an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 
civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that only 
one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 
take time off work before the birth of the child, whether for the purpose of induced 
lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest under 
Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 
sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.56 



61 
 

 

Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law 
or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 
not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 
this could reduce the standard of impartial care given to birth mothers and new-borns – 
especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 
reason to be extremely cautious about making changes that will increase the numbers of 
surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 
As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 
additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional 
long-term pressures on the NHS and society as a whole. This has not been considered and 
there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 
that can have a long-term negative impact on the woman’s health, including premature death. 
Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 
when this isn’t in their best interests and there are worries about eugenics – where egg donors 
are selected on the basis of blonde hair, blue eyes and stereotypical measures of 
‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the NHS picking up the tab for the 
extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 
society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 
fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 
for prospective parents to indulge their parenting fantasies while denying patients access to 
drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 
made to the guidance published by the Department for Health and Social Care for 
England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 
than normal to the possibility that she is being coerced and to ensure that they can speak to her 
alone, including during labour, and that if she changes her mind about who is present in 
consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 
surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 
to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 
more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 
route by which many women enter prostitution and is a major factor in preventing their exit. 
There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 
is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 
and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 
a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 
paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 
which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 
tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 
the current law where the intended parents are not the legal parents from birth of the 
child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 
counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 
provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 
legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 
new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 
their child(ren), including the cost of fertility treatment, payments to the surrogate 
and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 
arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 
decided that surrogacy is a positive thing and so legislation should enable it. This may be 
explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 
interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 
of surrogacy, and lawyers and other organisations who stand to make money from commercial 
surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 
in this endeavour. This is a major error, because just as all women are affected by the 
institution of prostitution, so all women will be affected by any opening up of commercial 
surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 
to break the legal and cultural recognition of the unique bond between birth mother and child – 
and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 
birth are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not 
her) financial benefit. This will be a potential risk for thousands of women, which appears to 
have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 
be any evidence they have done so, because they have not provided their equality 
considerations and impact assessments. As surrogacy has a very different impact on women 
and children than on adult males, we believe the law commissioners are in breach of equality 
legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 

 

 Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 

 Advance equality of opportunity between people who share a protected characteristic 
and those who do not. 

 Foster good relations between people who share a protected characteristic and those 
who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
an impact on the relations between the different generations. Imagine the rage that young 
people may feel when they discover that their ‘parents’ not only bought them but took 
advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 
the UN Special Rapporteur that are designed to guard against the sale of children and the 
exploitation of birth mothers, including: 

 

 The birth mother must be accorded the status of legal mother at birth, and must be under no 
contractual or legal obligation to participate in the legal or physical transfer of the child. 

 All payments to the birth mother must be made before the legal and physical transfer of the 
child and must be non-reimbursable – even if she decides not to relinquish the child. 

 The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 
post-birth intentions, rather than on any legal or contractual obligation.” 

 Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 
checks after the birth of the child. 

 Decisions about parentage and parental responsibility must be made by a court or other 
competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no 
way to liberalise surrogacy law that is compliant with obligations under international treaties 
such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 
liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 

of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

  

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 

university), what is the name of your organisation? 

 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 

organisation? 

(Required – Choose one response) 

• This is a personal response 

 

 

If other, please provide details: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 

describes you? 

(Choose one response) 

 

• Other individual 

5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement email 

when you submit your response. 
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6. What is your telephone number? 

 

 

7. If you want the information that you provide in response to this consultation to be 

treated as confidential, please explain to us why you regard the information as confidential. 

As explained in our privacy notice, we will take full account of your explanation but cannot 

give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically allocated to a 

judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of children and 

the exploitation of birth mothers. These are human rights issues of the utmost seriousness and so the 

arrangements should be overseen by a senior and experienced judge. For this reason these cases should 

continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of the High 

Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 

should continue to be heard by lay justices, or whether they should be allocated to another 

level of the judiciary; and 
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(2) If consultees consider that such cases should be allocated to another level of the 

judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 

exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 

the arrangements should be overseen by a senior and experienced judge. For this reason these 

cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 

judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 

current allocation rules, or their reform along the lines that we discuss in Consultation 

Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 

duty to consider whether to make an order awarding the intended parents parental 

responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 

Chapter 8 that all intended parents (whether in the new pathway or not) automatically 

acquire parental responsibility if the child is living with or being cared for by them is not 

supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth and that the child’s best interests are the paramount consideration. 

Nothing about the transfer of parental responsibility should be automatic and all options should 

be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 
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Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 

should be reversed, so that a parental order report is released to the parties in the 

proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 

expenses of curators ad litem and reporting officers and, if so, how this should be 

addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 

for a parental order, the court may make any such interim order or orders for 

parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 

child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 

statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 

subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
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I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 

recommendations* and the Hague Convention on the Protection of Children and Cooperation in 

respect of Intercountry Adoption of 1993. These require the birth mother to have legal 

parenthood and parental responsibility when the child is born and that her consent to giving up 

the child must be freely given AFTER the child's birth. I believe that this important safeguard 

against the sale of children and the exploitation of birth mothers should apply equally to 

surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 

all of the implications need to be fully understood. There is no evidence in the consultation paper 

that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 

birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 

mothers prior to the consultation. I do not agree that these claimed wishes alone justify 

measures that contravene the recommendations of the UN Special Rapporteur and the 

provisions of the Hague Convention that are designed to reduce the risk of the sale and 

trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 

condone a system that would require women to deliberately conceive and subsequently give 

birth with the expectation that they would have little or no legal responsibility for the child. The 

rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 

say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 

should be under a duty to keep a record of surrogacy arrangements under the new 

pathway to which they are a party, with such records being retained for a specified 

minimum period. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. 
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1.9 We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 

should apply to traditional surrogacy arrangements with which a regulated surrogacy 

organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 

would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 

traditional, domestic surrogacy arrangement should prevent that arrangement from 

entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 

by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 

within a defined period, with the objection being sent to both the intended parents 

and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 

week. 

Do consultees agree? 
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NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 

legal parenthood at birth and that the birth mother has only a limited time to object. This 

contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 

legal parent at birth and that all decisions involving legal parenthood and parental responsibility 

in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 

with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 

acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 

should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 

child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 

obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 
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parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 

birth of the child that they have no reason to believe that the surrogate has lacked 

capacity at any time during the period in which she had the right to object to the 

intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 

which she has the right to object to the intended parents acquiring legal parenthood, 

the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 

unable to provide the positive consent within the relevant period, the surrogacy 

arrangement should exit the new pathway and the intended parents should be able 

to make an application for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 
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and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 

result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 

should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 

her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 

recommendation* that all decisions involving legal parenthood and parental responsibility in 

surrogacy arrangements should be taken by a court or other competent authority AFTER the 

birth and that the child’s best interests are the paramount consideration. A welfare assessment is 

an absolute requirement if an informed decision is to be made about the child’s best interest. 

Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 

the birth of the child. Much can change in that time.  
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The justification that a welfare assessment after the birth of the child is not necessary because 

parents of children born through the normal process are not subject to such checks does not 

hold. Pregnancy, birth and the post-partum changes are intense physical and existential 

experiences that change you and prime you to love and be sensitive to the new-born child and 

rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 

reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 

physiological and emotional resources, which means she has already made a huge and 

unquantifiable, nearly year-long, commitment to the child. This means her practical and 

emotional commitment to the child is already well-developed, giving her the best chance of 

surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 

and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 

does not in any way prepare you for the practical reality of caring for a new-born child and the 

long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 

under the new pathway, where the surrogate has exercised her right to object to the 

intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 

partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 

financial gain. This risk is likely to increase if he or she does not have legal parenthood or 

parental responsibility for any children born of the arrangement. This is enough reason to reject 

this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 

have an implication for all children, all families because it would set a precedent. It should not be 

introduced without a full assessment of all the implications, including on the rights of mothers and 

children. There is no evidence that the law commissioners have carried out any such 

assessment. 
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1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 

parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 

partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 

arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 

exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 

the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 

birth mother should always be the legal parent of the child at birth and this should not change if 

the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 

being registered as the parents before the expiry of the period allowed for the registration 

of the birth, provided that the intended parents have made a declaration to the effect that 

the relevant criteria for the making of a parental order are satisfied, on registration of the 

stillbirth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 

situation. The birth mother should always be the legal parent of the child at birth and this should 

not change if the child is stillborn and the registration should accurately reflect this. 
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Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 

where the child dies before the making of the parental order, the surrogate should be able 

to consent to the intended parents being registered as the parents before the expiry of the 

period allowed for the registration of the birth, provided that the intended parents have 

made a declaration to the effect that the relevant criteria for the making of a parental order 

are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 

situation. The birth mother should always be the legal parent of the child at birth and if the child 

dies before the parental order, the registration of birth should accurately reflect that the birth 

mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 

whether, where the surrogate dies in childbirth or before the end of the period during which 

she can exercise her right to object, the arrangement should not proceed in the new 

pathway and the intended parents should be required to make an application for a 

parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 

both intended parents die during the surrogate’s pregnancy, the intended parents should 

be registered as the child’s parents on birth, subject to the surrogate not exercising her 

right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 

‘intended parents’ being registered as the legal parents in this situation. The birth mother should 

always be the legal parent of the child at birth and the registration of birth should accurately 

reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 

parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 

interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 

permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 

surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 

possible for the intended parents to be registered as the child’s parents, but that 

there should be a procedure for the surrogate to provide details of the intended 

parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 

arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 

deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 

applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 

there would only be a single applicant for a parental order in respect of the child 

concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 

notice to be given to the potential second intended parent of the application and an 

opportunity given to that party to provide notice of opposition within a brief period 

(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 

she should be required to make his or her own application within a brief period (say 

14 days), otherwise the application of the first intended parent will be determined by 

the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 

mother should be the legal parent at birth and all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth of the child with the best interests of the child being the paramount 

consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 

have proposed, leading to the acquisition of legal parenthood by the intended 

parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 

legal parent and have parental responsibility at birth and all decisions involving legal parenthood 

and parental responsibility in surrogacy arrangements should be taken by a court or other 

competent authority AFTER the birth of the child based on the best interests of the child, as 

recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 

should be amended to provide for the court to have regard to additional specific 

factors in the situation where it is considering the arrangements for a child in the 

context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 

a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 

issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 

recommendation* that the child’s best interest is the paramount consideration. I therefore do not 

believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 

and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 

Regulations) should be further amended to provide for the court to have regard to 

additional specific factors in the situation where it is considering whether to make a 

parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 

order. The welfare checklist provides a comprehensive summary of the issues to be considered 

and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 

child’s best interest is the paramount consideration. I therefore do not believe any other factors 

should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 

amended to add the intended parents to the category of those who can apply for a section 

8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 

and her reproductive capacities in all surrogacy arrangements. The court should therefore 

always have oversight of the arrangements. I am also concerned that there should be no 

liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 

not believe that ‘intended parents’ should be added to the list of those who can apply for a 

section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement outside the new pathway, the intended parents should acquire parental 

responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 

all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 

trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify measures that contravene recommendations of 

the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no legal 

responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 

be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 

and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 

have parental responsibility for the child where the child is living with, or being cared 

for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should acquire parentage or parental responsibility automatically. The birth mother 

should be the legal parent at birth and all decisions involving legal parenthood and parental 

responsibility in surrogacy arrangements should be taken by a court or other competent authority 

AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 

the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 

sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no responsibility 

for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 

regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 

surrogate should retain parental responsibility for the child born as a result of the 

arrangement until the expiry of the period during which she can exercise her right to 

object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 

‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, with the 

child’s best interest the paramount consideration. This is the recommendation of the UN Special 

Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 

exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 

responsibility by either the surrogate (or other legal parent), or the intended parents, 

during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 

party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 

legal parenthood and parental responsibility at and after the birth and all subsequent decisions 

involving legal parenthood and parental responsibility should be taken by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 

scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 

independent surrogacy arrangements, to tell us about their experience. In particular, we 

would be interested to hear about any health screening, counselling and legal advice that 

took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 

particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 

for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 

and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 

including the creation, maintenance and operation of necessary policies and 

procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 

making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 

will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 

and will need to continuously seek new business and to convince or coerce more women to act 

as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 

prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 

otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 

facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 

that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 

rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 

offer matching and facilitation services in respect of surrogacy arrangements in the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 



23 
 

facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 

outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 

facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 

organisations that offer matching and facilitation services without being regulated to do so, 

and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 

are provided by – because they would inevitably lead to an increase in surrogacy, which I 

consider a violation of the human rights of both women and children. Offering such services 

should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 

Authority be expanded to include the regulation of regulated surrogacy organisations, and 

oversight of compliance with the proposed legal requirements for the new pathway to legal 

parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 

apply to regulated surrogacy organisations, including which additional or new areas of 

regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 

(subject to the exception we provisionally propose in Consultation Question 88 in relation 

to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 

negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 

because I consider it a violation of the human rights of both women and the child. The idea of 

organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 

Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 

the exploitation of the prostitution of women – which includes deriving any form of benefit from 

women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 

should be removed, with the effect that there will be no restrictions on advertising anything 

that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 

Surrogacy is a violation of the human rights of both women and children, and enabling 

advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 

being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 

this proposal is implemented, Facebook and Google are likely present surrogacy ads to female 

students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 

their financial worries. The most disadvantaged young women would be the most vulnerable to 

this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 

we need to protect disadvantaged women from the temptation of renting their wombs. This 

means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 

order in respect of a child born of a surrogacy arrangement has been recorded in the 

Parental Order Register, the child should be able to access his or her original birth 

certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 

result in the intended parents being recorded as parents on the birth certificate, the full 

form of that certificate should make clear that the birth was the result of a surrogacy 

arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should be recorded as parents on the original birth certificate. The birth mother should 

be recorded as the birth mother on the birth certificate and all decisions involving legal 

parenthood and parental responsibility should be taken after the birth by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 

the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 

Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 

to changes to allow for the registration of three parents or for anyone other than the birth mother 

to be recorded as the mother on the original birth certificate. Such proposals could lead to the 

facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 

understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 

been the subject of a parental order should be able to access all the documents contained 

in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 

created to record the identity of the intended parents, the surrogate and the gamete 

donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 

outside the new pathway, provided that the information about who has contributed 

gametes for the conception of the child has been medically verified, and that the 

information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 

conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 

order should record full information about a child’s genetic heritage where available 

and established by DNA or medical evidence, recording the use of an anonymous 

gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. However, should surrogacy take place, it is important that the children have 

access to information about their origins and these proposals seem generally sound, except that 

the information held on gamete donors should also include identifying information – because 

otherwise it trivialises the creation of a child and denies the child the right to know her or his 

genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 

and the intended parents should be recorded in the national register of surrogacy 

arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 

trivialises the creation of a child and denies the child the right to know her or his genetic 

parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 

access the information recorded in the register from the age of 18 for identifying 

information, and 16 for non-identifying information (if such information is included on the 

register), provided that he or she has been given a suitable opportunity to receive 

counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 

access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 

sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 

a surrogacy arrangement to make a request for information to disclose whether a person 

whom he or she is intending to marry, or with whom he or she intends to enter into a civil 

partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 

through, the same surrogate, they should be able to access the register to identify each 

other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 

identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 

carried by a surrogate, and the surrogate’s own child, to access the register to identify 

each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 

whether details of an intended parent who is not a party to the application for a parental 

order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 

in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 

HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 

parent) is not required, namely where a person cannot be found or is incapable of 

giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 

any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 

surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 

intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 

consideration of the child’s welfare throughout his or her life guided by the factors 

set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 

with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 

intended parents or one of the intended parents must be domiciled or habitually resident in 

the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 

domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 

residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 

residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 

reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 

prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 

required to make a declaration in the surrogacy agreement that they intend for the child’s 

home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 

parents, provide gametes for the conception of the child, so that double donation of 

gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 

meaning that there is not an intended parent who is able to provide a gamete due to 

infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 

be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 

domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 

likely to result in an increase in surrogacy. I therefore do not believe that double donation should 

be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 

pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 

cases outside the new pathway, the requirement should not apply, subject to medical 

necessity, if the court determines that the intended parents in good faith began the 

surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 

link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 

necessity, an exception should be made to allow a parental order to be granted to a single 

parent without a genetic link where the intended parent’s former partner provides gametes 

but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 

arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 

and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 

identifying the child’s genetic parents and the surrogate must be provided for entry on the 

national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 

any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 

mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 

agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 

conception of the child, that the genetic link is demonstrated to the court with 

medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 

in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 

order that the identity of the surrogate is entered on the national register of surrogacy 

agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 

parental order. The age of the intended parents should continue to be taken into account 

in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 

women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 

to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 

that society does not condone older people entering a surrogacy arrangement and will make it 

less likely that older people will go ahead with such an arrangement and present the court with a 

fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 

therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 

human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 

consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 

society does not consider it acceptable for older people to enter into a surrogacy arrangement 

and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 

that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 

18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 

age limits are set very carefully. What kind of society would want 18-year olds to believe that it 

would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 

they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 

(at the time of conception), in order for the court to have the power to make a parental 

order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 

violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 

as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 

suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 

childhood and has not yet had an opportunity to establish herself as an adult. This means that 

she is particularly vulnerable to coercion and manipulation. There should be a significantly older 

minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 

more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 

surrogate, and any intended parent providing gametes should be required for the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 

Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 

not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 

pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 

intending to enter into a surrogacy arrangement in the new pathway should be 

required to attend counselling with regard to the implications of entering into that 

arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 

requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 

the surrogate and the intended parents should take independent legal advice on the effect 

of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 

 



39 
 

Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 

surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 

arrangement to be proceed under the new pathway where a person screened is unsuitable 

for having being convicted of, or received a police caution for, any offence appearing on a 

prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 

person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 

surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 

arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 

understand what pregnancy and childbirth are like and how they will change you until or unless 

you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 

pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 

Even the Kennel Club recognises that female dogs should not be allowed to undertake more 

than four pregnancies. It is abhorrent that female dogs have better protections than women 

would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 

surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 

production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 

receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 

relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 

additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 

essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 

entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 

and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 

self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 

above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 

had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 

means-tested social welfare benefits, how that has been addressed in their 

surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 

compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 

insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 

ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 

haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 

hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 

outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 

symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 

significant emotional and relationship difficulties. Infection may complicate healing, and some 

women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 

haemorrhage can be very significant, and potentially result in emergency hysterectomy and 

blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 

screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 

and the fact that some of these may not have been identified yet by researchers is also a real 

risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 

unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 

indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 

Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 

those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 

and although the maternal mortality rate is low, it can have significant sequelae, including renal 

failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 

permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 

and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 

can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 

C section may experience ongoing pain around the scar. Some sources quote this as affecting 

between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 

take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 

multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 

to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 

factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 

anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 

depression and post partum psychosis can be fatal, and impact on a woman’s health for many 

years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 

and it does make me wonder how the list of complications was created. I’d also like to know what 

level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 

mandated to do so. This potentially creates a situation where some “luckier” women would 

receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 

surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 

compensation to the surrogate’s family in the event of the pregnancy resulting in the 

surrogate’s death, including through payment of the cost of life assurance for the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 

nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 

agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 

of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 

the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 

and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 

the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 

permits the intended parents to pay the surrogate for her services to be reduced in the 

event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 

to be able to be reduced in the event of a miscarriage or termination, whether such 

provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 



51 
 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 

surrogates should be the same, whether the surrogacy follows our new pathway to 

parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 

being used, the only payments that should ever be made are essential and basic expenses for 

which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 

not discussed which they think intended parents should be able to agree to pay to the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 

intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 

limitations that are placed on payments to surrogates that we should consider as part of 

our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 

are provided. The judge or other competent authority should closely monitor all financial aspects 

of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 

parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 

arrangements, the competent authority should be totally independent and not, for example, an 

agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 

way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 

the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 

on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 

agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 

share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 

context to share with us their views on our proposed reforms and consultation questions in 

this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 

a child born through an international surrogacy arrangement as a British citizen and 

obtaining a passport for the child. In particular, we would be interested to hear how long 

the application took after the birth of the child, and any information consultees have about 

causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 

application process for obtaining registration of a child born from an international 

surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport in international surrogacy arrangements appears to contradict the UN Special 

Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 

children and the protection of the rights of the birth mother. I therefore strongly disagree with this 

proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 

applying for a visa for a child born through an international surrogacy arrangement. In 

particular, we would be interested to hear how long the application took after the birth of 

the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a visa in respect of a child born through an international surrogacy 

arrangement, before the child is born. The application will need to be completed after the 

birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport before the child is born in international surrogacy arrangements appears to contradict 

the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 

the Immigration Rules where the intended parents are not the legal parents of the child 

under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 

surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 

having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 

months of the child’s birth should be removed (regardless of whether the availability of the 

visa is brought within the Rules), if our provisional proposal to remove the time limit on 

applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a EU Uniform Format Form in respect of a child born through an 

international surrogacy arrangement, before the child is born. The application will need to 

be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 

for the child before she or he is born in international surrogacy arrangements appears to 

contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 

the selling and trafficking of children and the protection of the rights of the birth mother. I 

therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 

applying for a EU Uniform Format Form for a child born through an international 

surrogacy arrangement. In particular we would be interested to hear how long the 

application took after the birth of the child, and any information consultees have of 

causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 

comprehensive guide for intended parents explaining the nationality and immigration 

consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 

violation of the human rights of women and children and all the other ways in which it is 

possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 

eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 

children born through international surrogacy arrangements, who are recognised as the 

legal parents of the child in the country of the child’s birth, should also be recognised as 

the child’s legal parents in the UK, without it being necessary for the intended parents to 

apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 

the domestic law and practice in the country in question provides protection against the 

exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 

that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 

Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 

and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 

mother to have legal parenthood and parental responsibility when the child is born and that her 

consent to giving up the child must be given AFTER the child's birth and that the transfer of 

‘parenthood’ should be overseen by the courts or a competent authority on an individual case 

by case basis, with the best interests of the child being the paramount consideration. This is an 

important safeguard against the sale of children and for the protection of the birth mother and I 

believe it should apply equally to international surrogacy arrangements. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 

involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 

of the child becoming the subject of a parental order, or its equivalent, in another 

jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 

intended parents to remove the child from the jurisdiction of the UK for this 

purpose and with the approval of the court and, if so, what form should that 

process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 

trafficking and exploitation. The process should include the same checks as would be used in 

an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 

paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 

civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 

respect of intended parents, and that any such provision should be limited so that only 

one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 

take time off work before the birth of the child, whether for the purpose of induced 

lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 

facilities for any person at work who is a pregnant woman or nursing mother to rest under 

Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 

sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 

employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 

surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 

arrangements are dealt with by the health services, and whether there are reforms to law 

or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 

not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 

wishes or decisions in regards to her lifestyle or medical and health care, including during 

pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 

and being informed on these matters, she can withdraw her consent at any time for any or no 

reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 

this could reduce the standard of impartial care given to birth mothers and new-borns – 

especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 

reason to be extremely cautious about making changes that will increase the numbers of 

surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 

As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 

additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-

term negative effects on the well-being of both of them. This is likely to be the same for birth 

mothers and babies in surrogacy arrangements and so can be expected to place additional 

long-term pressures on the NHS and society as a whole. This has not been considered and 

there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 

that can have a long-term negative impact on the woman’s health, including premature death. 

Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 

when this isn’t in their best interests and there are worries about eugenics – where egg donors 

are selected on the basis of blonde hair, blue eyes and stereotypical measures of 

‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 

issues. There is no question about people’s thoughts about the NHS picking up the tab for the 

extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 

society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 

fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 

for prospective parents to indulge their parenting fantasies while denying patients access to 

drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 

England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 

that the birth mother has the right to change her mind at any time, for any or no reason. 

Healthcare professionals must accept that her wishes are paramount and that the ‘intended 

parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 

medical and health care, including during pregnancy, labour, childbirth and the postpartum 

period. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 

than normal to the possibility that she is being coerced and to ensure that they can speak to her 

alone, including during labour, and that if she changes her mind about who is present in 

consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 

wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 

surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 

to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 

more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 

and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 

route by which many women enter prostitution and is a major factor in preventing their exit. 

There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 

is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 

prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 

and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 

a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 

paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 

payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 

surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 

which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 

tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 

the current law where the intended parents are not the legal parents from birth of the 

child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 

cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 

counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 

legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 

new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 

independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 



66 
 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 

their child(ren), including the cost of fertility treatment, payments to the surrogate 

and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 

arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 

addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 

decided that surrogacy is a positive thing and so legislation should enable it. This may be 

explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 

interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 

of surrogacy, and lawyers and other organisations who stand to make money from commercial 

surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 

in this endeavour. This is a major error, because just as all women are affected by the 

institution of prostitution, so all women will be affected by any opening up of commercial 

surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 

to break the legal and cultural recognition of the unique bond between birth mother and child – 

and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 

birth are a major step in this direction, and are likely to have a significant impact down the line – 

potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 

family members coercing a woman into engaging in commercial surrogacy for their (and not 

her) financial benefit. This will be a potential risk for thousands of women, which appears to 

have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 

(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 

be any evidence they have done so, because they have not provided their equality 

considerations and impact assessments. As surrogacy has a very different impact on women 

and children than on adult males, we believe the law commissioners are in breach of equality 

legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 

due regard to the need to: 

 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 

prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 

and those who do not. 

• Foster good relations between people who share a protected characteristic and those 

who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 

position relative to men’s, and the relationship between the sexes. Any loosening of the laws 

around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 

an impact on the relations between the different generations. Imagine the rage that young 

people may feel when they discover that their ‘parents’ not only bought them but took 

advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 

based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 

confers some kind of human right to surrogacy and the idea that a woman has a human right to 

be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 

the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 

the UN Special Rapporteur that are designed to guard against the sale of children and the 

exploitation of birth mothers, including: 

 

▪ The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 

▪ All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 

▪ The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 

▪ Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 

▪ Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 

being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 

guidelines. There are too many questions, they are too detailed and do not ask the important 

high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 

again from the position of women’s and children’s human rights. If it is found that there is no 

way to liberalise surrogacy law that is compliant with obligations under international treaties 

such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 

liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 

 



Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation 
or a university), what is the name of your organisation? 

[Name of organisation if relevant.] 

 

3. Are you responding to this consultation in a personal capacity or on behalf of 
your organisation? 

(Required – Choose one response) 

• This is a personal response    Yes 

• This is a response on behalf of an organisation 

• Other 

If other, please provide details: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

(Choose one response) 

• Surrogate 

• Intended parent 

• Person born of a surrogacy arrangement 

• Family member of a surrogate 

• Family member of an intended parent 

• Legal practitioner 

• Medical practitioner or counsellor 



• Social worker 

• Academic 

• Other individual   Yes 

5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement 
email when you submit your response. 

6. What is your telephone number? 

Telephone number:  

 

 

7. If you want the information that you provide in response to this consultation to 
be treated as confidential, please explain to us why you regard the information as 
confidential. As explained in our privacy notice, we will take full account of your 
explanation but cannot give an assurance that confidentiality can be maintained in 
all circumstances. 

 

 

 

 

 



Consultation Question 1. 

• We invite consultees’ views as to whether, in England and Wales:  

• all international surrogacy arrangements should continue to be 
automatically allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and 
trafficking of children and the exploitation of birth mothers. These are human rights 
issues of the utmost seriousness and so the arrangements should be overseen by a 
senior and experienced judge. For this reason these cases should continue to be heard 
by a judge of the High Court.  

 

• if international surrogacy arrangements are not automatically allocated to 
a judge of the High Court, circuit judges should be ticketed to hear such 
cases. 

Paragraph 6.42 

 

Consultation Question 2. 

• We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth 
parental order should continue to be heard by lay justices, or whether they 
should be allocated to another level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another 
level of the judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children 
and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced 
judge. For this reason these cases should NOT be heard by a lay judge but rather by a 
senior judge, e.g. ticketed to circuit judges or higher. 

Paragraph 6.51 

 



Consultation Question 3. 

• We invite consultees to provide any evidence that would support either the 
retention of the current allocation rules, or their reform along the lines that we 
discuss in Consultation Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

• We provisionally propose that, in England and Wales, the court should be placed 
under a duty to consider whether to make an order awarding the intended 
parents parental responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional 
proposal in Chapter 8 that all intended parents (whether in the new pathway or 
not) automatically acquire parental responsibility if the child is living with or being 
cared for by them is not supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or 
other competent authority AFTER the birth and that the child’s best interests are the 
paramount consideration. Nothing about the transfer of parental responsibility should 
be automatic and all options should be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 

 

Consultation Question 5. 

• We provisionally propose that the rule currently contained in rule 16.35(5) of the 
FPR 2010 should be reversed, so that a parental order report is released to the 
parties in the proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 



Consultation Question 6. 

• We invite consultees’ views as to whether they are of the view that, in Scotland:  

• there is a need for greater consistency and clarity in provisions relating to 
the expenses of curators ad litem and reporting officers and, if so, how 
this should be addressed;   

• it should be provided by statute that, at the initial hearing or any 
subsequent hearing for a parental order, the court may make any such 
interim order or orders for parental responsibilities and parental rights as it 
sees fit; and/or 

• further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

• In respect of a domestic surrogacy arrangement, we provisionally propose that, 
before the child is conceived, where the intended parents and surrogate have: 

• entered into an agreement including the prescribed information, which will 
include a statement as to legal parenthood on birth, 

• complied with procedural safeguards for the agreement, and 

• met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the 
child, subject to the surrogate’s right to object. 

Do consultees agree? 

NO 

 

I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s 
key recommendations* and the Hague Convention on the Protection of Children and 
Cooperation in respect of Intercountry Adoption of 1993. These require the birth mother 
to have legal parenthood and parental responsibility when the child is born and that her 
consent to giving up the child must be freely given AFTER the child's birth. I believe 
that this important safeguard against the sale of children and the exploitation of birth 
mothers should apply equally to surrogacy arrangements, in both an international and 
a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all 
children and all of the implications need to be fully understood. There is no evidence in 



the consultation paper that the law commissioners have considered these more 
general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal 
parenthood at birth is based on (or justified by) in part at least the wishes expressed by 
some ‘surrogate’ mothers prior to the consultation. I do not agree that these claimed 
wishes alone justify measures that contravene the recommendations of the UN Special 
Rapporteur and the provisions of the Hague Convention that are designed to reduce 
the risk of the sale and trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage 
or condone a system that would require women to deliberately conceive and 
subsequently give birth with the expectation that they would have little or no legal 
responsibility for the child. The rights of the child must be prioritised regardless whether 
that is what some ‘surrogate’ mothers say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

• We provisionally propose that regulated surrogacy organisations and licensed 
clinics should be under a duty to keep a record of surrogacy arrangements under 
the new pathway to which they are a party, with such records being retained for 
a specified minimum period. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 

 

• We invite consultees’ views as to what the length of that period should be: 
whether 100 years or another period. 

Paragraph 8.14 

 



Consultation Question 9. 

• We provisionally propose that the prohibition on the use of anonymously 
donated gametes should apply to traditional surrogacy arrangements with which 
a regulated surrogacy organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because 
they would inevitably lead to a normalising of surrogacy and an increase in its 
prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

• We invite consultees’ views as to whether the use of anonymously donated sperm 
in a traditional, domestic surrogacy arrangement should prevent that arrangement 
from entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

• We provisionally propose that: 

• the surrogate should have the right to object to the acquisition of legal 
parenthood by the intended parents, for a fixed period after the birth of the 
child;  

• this right to object should operate by the surrogate making her objection in 
writing within a defined period, with the objection being sent to both the 
intended parents and the body responsible for the regulation of surrogacy; 
and 

• the defined period should be the applicable period for birth registration less 
one week. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically 
acquire legal parenthood at birth and that the birth mother has only a limited time to 
object. This contradicts the UN Special Rapporteur’s recommendations,* including that 
the birth mother is the legal parent at birth and that all decisions involving legal 



parenthood and parental responsibility in surrogacy arrangements are taken by a court or 
other competent authority AFTER the birth, with the child’s best interests being the 
paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal 
is to give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are 
recognised as the most rapid period of physical, physiological and emotional change that 
takes place in healthy human life. In a normal delivery there might have been significant 
blood loss leading to anaemia. After a Caesarean, to these changes is added all the 
stress of recovering from major abdominal surgery. It is totally inappropriate to expect the 
birth mother to make a calm and considered decision of such huge and life-changing 
significance at such a time – not to mention following through with the practical 
requirements of putting it in writing and ensuring it is received before the expiry of the 
deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

• We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy 
arrangement should no longer be able to proceed in the new pathway, with the 
result that: 

• the surrogate will be the legal parent of the child;  

• if one of the intended parents would, under the current law, be a legal 
parent of the child, then he or she will continue to be a legal parent in these 
circumstances; and 

• the intended parents would be able to make an application for a parental 
order to obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the 
‘intended parents’ acquiring legal parenthood automatically at birth unless the birth 
mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or 
civil partner if she has one – and decisions about any subsequent change of legal 
parenthood and parental responsibility must be taken by a court or other competent 
authority AFTER the birth and with the child’s best interest being the paramount 
consideration, in accordance with the UN Special Rapporteur’s recommendations.* 



 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal 
is to give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are 
recognised as the most rapid period of physical, physiological and emotional change that 
takes place in healthy human life. In a normal delivery there might have been significant 
blood loss leading to anaemia. After a Caesarean, to these changes is added all the 
stress of recovering from major abdominal surgery. It is totally inappropriate to expect the 
birth mother to make a calm and considered decision of such huge and life-changing 
significance at such a time – not to mention following through with the practical 
requirements of putting it in writing and ensuring it is received before the expiry of the 
deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

• We provisionally propose that, in the new pathway: 

• the intended parents should be required to make a declaration on 
registering the birth of the child that they have no reason to believe that the 
surrogate has lacked capacity at any time during the period in which she 
had the right to object to the intended parents acquiring legal parenthood; 

• if the intended parents cannot provide this declaration then, during the 
period in which she has the right to object to the intended parents acquiring 
legal parenthood, the surrogate should be able to provide a positive consent 
to such acquisition; and 

• if the intended parents are unable to make this declaration and the 
surrogate is unable to provide the positive consent within the relevant 
period, the surrogacy arrangement should exit the new pathway and the 
intended parents should be able to make an application for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or 
civil partner if she has one – and decisions about any subsequent change of legal 
parenthood and parental responsibility must be taken by a court or other competent 
authority AFTER the birth and with the child’s best interest being the paramount 
consideration, in accordance with the UN Special Rapporteur’s recommendations.* 

 



The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal 
is to give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are 
recognised as the most rapid period of physical, physiological and emotional change that 
takes place in healthy human life. In a normal delivery there might have been significant 
blood loss leading to anaemia. After a Caesarean, to these changes is added all the 
stress of recovering from major abdominal surgery. It is totally inappropriate to expect the 
birth mother to make a calm and considered decision of such huge and life-changing 
significance at such a time – not to mention following through with the practical 
requirements of putting it in writing and ensuring it is received before the expiry of the 
deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

• We provisionally propose that, in the new pathway, the welfare of the child to be 
born as a result of the surrogacy arrangement: 

• should be assessed in the way set out in Chapter 8 of the current Code of 
Practice; 

• either the regulated surrogacy organisation or regulated clinic, as 
appropriate, should be responsible for ensuring that this procedure is 
followed; and 

• there should be no requirement for any welfare assessment of the child after 
his or her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility 
in surrogacy arrangements should be taken by a court or other competent authority 
AFTER the birth and that the child’s best interests are the paramount consideration. A 
welfare assessment is an absolute requirement if an informed decision is to be made 
about the child’s best interest. Therefore a welfare assessment MUST be made after the 
child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year 
before the birth of the child. Much can change in that time.  

 

The justification that a welfare assessment after the birth of the child is not necessary 
because parents of children born through the normal process are not subject to such 
checks does not hold. Pregnancy, birth and the post-partum changes are intense 



physical and existential experiences that change you and prime you to love and be 
sensitive to the new-born child and rise to the challenge of the enormous task of raising 
him or her to adulthood. For obvious reasons ‘intended parents’ do not have this 
advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s 
physical, physiological and emotional resources, which means she has already made a 
huge and unquantifiable, nearly year-long, commitment to the child. This means her 
practical and emotional commitment to the child is already well-developed, giving her the 
best chance of surmounting all the difficulties that will inevitably arise over the course of 
the child’s childhood and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial 
resources does not in any way prepare you for the practical reality of caring for a new-
born child and the long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

• We provisionally propose that, for a child born as a result of a surrogacy 
arrangement under the new pathway, where the surrogate has exercised her right 
to object to the intended parents’ acquisition of legal parenthood at birth, the 
surrogate’s spouse or civil partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a 
‘surrogate’ for financial gain. This risk is likely to increase if he or she does not have legal 
parenthood or parental responsibility for any children born of the arrangement. This is 
enough reason to reject this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would 
therefore have an implication for all children, all families because it would set a 
precedent. It should not be introduced without a full assessment of all the implications, 
including on the rights of mothers and children. There is no evidence that the law 
commissioners have carried out any such assessment. 

 



• We invite consultees’ views as to whether, in the case of a surrogacy arrangement 
outside the new pathway, the surrogate’s spouse or civil partner should continue 
to be a legal parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 
partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

• We provisionally propose that, in the new pathway, where a child born of a 
surrogacy arrangement is stillborn: 

• the intended parents should be the legal parents of the child unless the 
surrogate exercises her right to object; and 

• the surrogate should be able to consent to the intended parents being 
registered as the parents before the expiry of the period of the right to 
object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. 
The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn. 

 

• We provisionally propose that, outside the new pathway, where a child born of a 
surrogacy arrangement is stillborn, the surrogate should be able to consent to the 
intended parents being registered as the parents before the expiry of the period 
allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a 
parental order are satisfied, on registration of the stillbirth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in 
this situation. The birth mother should always be the legal parent of the child at birth and 
this should not change if the child is stillborn and the registration should accurately reflect 
this. 

Paragraph 8.77 

 



Consultation Question 17. 

• We provisionally propose that, for surrogacy arrangements outside the new 
pathway, where the child dies before the making of the parental order, the 
surrogate should be able to consent to the intended parents being registered as 
the parents before the expiry of the period allowed for the registration of the birth, 
provided that the intended parents have made a declaration to the effect that the 
relevant criteria for the making of a parental order are satisfied, on registration of 
the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in 
this situation. The birth mother should always be the legal parent of the child at birth and 
if the child dies before the parental order, the registration of birth should accurately 
reflect that the birth mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

• For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period 
during which she can exercise her right to object, the arrangement should not 
proceed in the new pathway and the intended parents should be required to make 
an application for a parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 

 



Consultation Question 19. 

• We provisionally propose that, for surrogacy arrangements in the new pathway, 
where both intended parents die during the surrogate’s pregnancy, the intended 
parents should be registered as the child’s parents on birth, subject to the 
surrogate not exercising her right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the 
deceased ‘intended parents’ being registered as the legal parents in this situation. The 
birth mother should always be the legal parent of the child at birth and the registration of 
birth should accurately reflect this. 

 

• We invite consultees’ views as to whether, for surrogacy arrangements outside the 
new pathway, where both intended parents die during the surrogate’s pregnancy 
or before a parental order is made: 

• it should be competent for an application to be made, by a person who 
claims an interest under section 11(3)(a) of the Children (Scotland) Act 
1995, or who would be permitted to apply for an order under section 8 of the 
Children Act 1989: 

• for an order for appointment as guardian of the child, and 

• for a parental order in the name of the intended parents, subject to 
the surrogate’s consent; or 

• the surrogate should be registered as the child’s mother and it should not be 
possible for the intended parents to be registered as the child’s parents, but 
that there should be a procedure for the surrogate to provide details of the 
intended parents, and, if relevant, gamete donors, for entry onto the register 
of surrogacy arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 
deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

• We provisionally propose that, where an application is made for a parental order 
by a sole applicant under section 54A: 

• the applicant should have to make a declaration that it was always intended 
that there would only be a single applicant for a parental order in respect of 



the child concerned or to supply the name and contact details of the other 
intended parent;  

• if details of another intended parent are supplied, a provision should be 
made for notice to be given to the potential second intended parent of the 
application and an opportunity given to that party to provide notice of 
opposition within a brief period (of, say, 14 to 21 days); and 

• if the second intended parent gives notice of his or her intention to oppose, 
he or she should be required to make his or her own application within a 
brief period (say 14 days), otherwise the application of the first intended 
parent will be determined by the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

• We invite consultees’ views as to: 

• a temporary three-parent model of legal parenthood in surrogacy cases; and 

• how the legal parenthood of the surrogate should be extinguished in this 
model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. 
The birth mother should be the legal parent at birth and all decisions involving legal 
parenthood and parental responsibility in surrogacy arrangements should be taken by a 
court or other competent authority AFTER the birth of the child with the best interests of 
the child being the paramount consideration, as recommended by the UN Special 
Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

• We invite consultees’ views:  

• as to whether there should be any additional oversight in the new pathway 
that we have proposed, leading to the acquisition of legal parenthood by the 
intended parents at birth; and 

• if so, as to whether should this oversight be: 

• administrative, or 



• judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should 
be the legal parent and have parental responsibility at birth and all decisions involving 
legal parenthood and parental responsibility in surrogacy arrangements should be taken 
by a court or other competent authority AFTER the birth of the child based on the best 
interests of the child, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

• In respect of England and Wales, we invite consultees’ views as to: 

• whether the welfare checklist, contained in section 1(3) of the Children Act 
1989, should be amended to provide for the court to have regard to 
additional specific factors in the situation where it is considering the 
arrangements for a child in the context of a dispute about a surrogacy 
arrangement; and 

• if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a 
dispute about a surrogacy arrangement. The welfare checklist provides a comprehensive 
summary of the issues to be considered and is adequate as it is, and conforms to the UN 
Special Rapporteur’s recommendation* that the child’s best interest is the paramount 
consideration. I therefore do not believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

• In respect of England and Wales, we invite consultees’ views: 

• as to whether the checklist, contained in section 1(4) of the ACA 2002 (as 
applied and modified by regulation 2 and paragraph 1 of Schedule 1 of the 
2018 Regulations) should be further amended to provide for the court to 
have regard to additional specific factors in the situation where it is 
considering whether to make a parental order; and 

• what those additional factors should be. 

The child’s best interests should drive all decisions when considering whether to make a 
parental order. The welfare checklist provides a comprehensive summary of the issues 
to be considered and is adequate as it is, and it conforms to UN Special Rapporteur’s 



recommendation* that the child’s best interest is the paramount consideration. I therefore 
do not believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

• We invite consultees’ view as to whether section 10 of the Children Act 1989 
should be amended to add the intended parents to the category of those who can 
apply for a section 8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth 
mother and her reproductive capacities in all surrogacy arrangements. The court should 
therefore always have oversight of the arrangements. I am also concerned that there 
should be no liberalisation of the law on surrogacy because of the potential human rights 
abuses involved. I do not believe that ‘intended parents’ should be added to the list of 
those who can apply for a section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

• We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire 
parental responsibility automatically where: 

• the child is living with them or being cared for by them; and  

• they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at 
birth and all decisions involving legal parenthood and parental responsibility in surrogacy 
arrangements should be taken by a court or other competent authority AFTER the birth 
of the child, as recommended by the UN Special Rapporteur* in order to reduce the risk 
of the sale and trafficking of children and the exploitation of women and their 
reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental 
responsibility is based on (or justified by) the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. Their wishes alone do not justify measures that 



contravene recommendations of the UN Special Rapporteur and the provisions of the 
Hague Convention that are designed to reduce the risk of the sale and trafficking of 
children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a 
system that would require women to give birth with the expectation that they would have 
no legal responsibility for that child – other than a temporary right to ‘object’. The rights of 
the child must be prioritised regardless whether that is what some birth mothers say they 
wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

• We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway: 

• the intended parents should acquire parental responsibility on the birth of 
the child; and 

• if the surrogate exercises her right to object, the intended parents should 
continue to have parental responsibility for the child where the child is living 
with, or being cared for by, them, and they intend to apply for a parental 
order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the 
‘intended parents’ should acquire parentage or parental responsibility automatically. The 
birth mother should be the legal parent at birth and all decisions involving legal 
parenthood and parental responsibility in surrogacy arrangements should be taken by a 
court or other competent authority AFTER the birth of the child, with the child’s best 
interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children 
and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental 
responsibility is based on (or justified by) the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. Their wishes alone do not justify a measure that 
contravenes recommendations of the UN Special Rapporteur and the provisions of the 
Hague Convention that are designed to reduce the risk of the sale and trafficking of 
children.  

 



Bringing a child into the world is a great responsibility and it is not ethical to condone a 
system that would require women to give birth with the expectation that they would have 
no responsibility for that child – other than a temporary right to ‘object’. The rights of the 
child must be prioritised regardless whether that is what some birth mothers say they 
wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

• We provisionally propose that, for surrogacy arrangements within the new 
pathway, the surrogate should retain parental responsibility for the child born as a 
result of the arrangement until the expiry of the period during which she can 
exercise her right to object, assuming that she does not exercise her right to 
object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that 
the ‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy 
arrangements should be taken by a court or other competent authority AFTER the birth 
of the child, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of 
the sale and trafficking of children and the exploitation of women and their women’s 
reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

• For all surrogacy arrangements, we invite consultees’ views as to:  

• whether there is a need for any restriction to be placed on the exercise of 
parental responsibility by either the surrogate (or other legal parent), or the 
intended parents, during the period in which parental responsibility is 
shared; and 

• whether it should operate to restrict the exercise of parental responsibility by 
the party not caring for the child or with whom the child is not living. 



I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should 
have legal parenthood and parental responsibility at and after the birth and all 
subsequent decisions involving legal parenthood and parental responsibility should be 
taken by a court or other competent authority, with the child’s best interest the paramount 
consideration. This is the recommendation of the UN Special Rapporteur* and has the 
aim of reducing the risk of the sale and trafficking of children and the exploitation of 
women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

• We provisionally propose that traditional surrogacy arrangements should fall within 
the scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

• We invite the views of independent surrogates, and intended parents who have 
used independent surrogacy arrangements, to tell us about their experience. In 
particular, we would be interested to hear about any health screening, counselling 
and legal advice that took place. 

N/A 

Paragraph 9.35 

 



Consultation Question 32. 

• We invite consultees’ views as to whether independent surrogacy arrangements 
should be brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and 
contradicts binding obligations under the UNCRC and its first optional protocol. 

 

• We invite consultees’ views as to how independent surrogacy arrangements might 
be brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and 
contradicts binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

• We provisionally propose that: 

• there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction 
and legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider 
surrogacy to be a violation of the human rights of both women and children. 

 

• there should be no requirement for a regulated surrogacy organisation to 
take a particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction 
and legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider 
surrogacy to be a violation of the human rights of both women and children. 

 

• each surrogacy organisation should be required to appoint an individual 
responsible for ensuring that the organisation complies with regulation. 

• Do consultees agree?  

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction 
and legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider 
surrogacy to be a violation of the human rights of both women and children. 



Paragraph 9.61 

 

Consultation Question 34. 

• We provisionally propose that the person responsible must be responsible for: 

• representing the organisation to, and liaising with, the regulator; 

• managing the regulated surrogacy organisation with sufficient care, 
competence and skill; 

• ensuring the compliance of the organisation with relevant law and 
regulation, including the creation, maintenance and operation of necessary 
policies and procedures; 

• training any staff, including that of the person responsible; and 

• providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction 
and legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider 
surrogacy to be a violation of the human rights of both women and children. 

 

• We invite consultees to identify any other responsibilities which a responsible 
individual should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction 
and legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider 
surrogacy to be a violation of the human rights of both women and children. 

 

• We invite consultees’ views as to what experience, skills and qualifications a 
person responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction 
and legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider 
surrogacy to be a violation of the human rights of both women and children. 

Paragraph 9.62 

 



Consultation Question 35. 

• We provisionally propose that regulated surrogacy organisations should be non-
profit making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would 
sanction surrogacy, which I consider a violation of the human rights of both women and 
children, and would drive an increase in surrogacy. Even if surrogacy organisations are 
non-profit making, they will inevitably be driven by commercial imperatives (for example, 
to cover costs, salaries, etc.) and will need to continuously seek new business and to 
convince or coerce more women to act as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy 
and prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-
parties profiting or otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

• We invite consultees’ views as to what should be included in the definition of 
matching and facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, 
because that would inevitably lead to an increase in surrogacy, which I consider a 
violation of the human rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

• We provisionally propose that only regulated surrogacy organisations should be 
able to offer matching and facilitation services in respect of surrogacy 
arrangements in the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
facilitation services for any type of surrogacy, because that would inevitably lead to an 
increase in surrogacy, which I consider a violation of the human rights of both women 
and children. 



  

• We invite consultees’ views as to whether only regulated surrogacy organisations 
should be able to offer matching and facilitation services in respect of surrogacy 
arrangements outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
facilitation services for any type of surrogacy, because that would inevitably lead to an 
increase in surrogacy, which I consider a violation of the human rights of both women 
and children. 

Paragraph 9.95 

 

Consultation Question 38. 

• We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated 
to do so, and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless 
who they are provided by – because they would inevitably lead to an increase in 
surrogacy, which I consider a violation of the human rights of both women and children. 
Offering such services should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

• We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy 
organisations, and oversight of compliance with the proposed legal requirements 
for the new pathway to legal parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would 
sanction surrogacy, which I consider a violation of the human rights of both women and 
children, and would drive an increase in surrogacy.  

 

• If consultees agree, we invite their views as to how the Authority’s Code of 
Practice should apply to regulated surrogacy organisations, including which 
additional or new areas of regulation should be applied. 

Paragraph 9.117 

 



Consultation Question 40. 

• We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in 
relation to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

• We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this 
country, because I consider it a violation of the human rights of both women and the 
child. The idea of organisations charging to facilitate it is utterly abhorrent and violates 
the spirit, if not the letter, of Article 6 of CEDAW, given the parallels between surrogacy 
and prostitution. Article 6 prohibits the exploitation of the prostitution of women – which 
includes deriving any form of benefit from women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

• We provisionally propose that the current ban on advertising in respect of 
surrogacy should be removed, with the effect that there will be no restrictions on 
advertising anything that can lawfully be done in relation to surrogacy 
arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with removing the current ban on advertising in respect of 
surrogacy. Surrogacy is a violation of the human rights of both women and children, and 
enabling advertising sites (and other ‘service’ organisations) to financially benefit from it 
is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea 
that being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial 
problems. If this proposal is implemented, Facebook and Google are likely present 
surrogacy ads to female students and young women suggesting that becoming a 



‘surrogate’ would provide the solution to their financial worries. The most disadvantaged 
young women would be the most vulnerable to this idea and it is doubtful it would ever 
truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for 
money, we need to protect disadvantaged women from the temptation of renting their 
wombs. This means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

• We provisionally propose that, in England and Wales, where the making of a 
parental order in respect of a child born of a surrogacy arrangement has been 
recorded in the Parental Order Register, the child should be able to access his or 
her original birth certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

• We provisionally propose that where children are born of surrogacy arrangements 
that result in the intended parents being recorded as parents on the birth 
certificate, the full form of that certificate should make clear that the birth was the 
result of a surrogacy arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the 
‘intended parents’ should be recorded as parents on the original birth certificate. The 
birth mother should be recorded as the birth mother on the birth certificate and all 
decisions involving legal parenthood and parental responsibility should be taken after the 
birth by a court or other competent authority, with the child’s best interest the paramount 
consideration. This is the recommendation of the UN Special Rapporteur* and has the 
aim of reducing the risk of the sale and trafficking of children and the exploitation of 
women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full 
form of the certificate should make clear that the birth was the result of a surrogacy 
arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 



 

Consultation Question 45. 

• We invite consultees’ views as to whether the birth registration system in England 
and Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly 
opposed to changes to allow for the registration of three parents or for anyone other than 
the birth mother to be recorded as the mother on the original birth certificate. Such 
proposals could lead to the facilitation of the sale of children and an erosion of mothers’ 
rights and a diluting of the understanding that the relationship between the birth mother 
and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

• We provisionally propose that, in England and Wales, from the age of 18, a child 
who has been the subject of a parental order should be able to access all the 
documents contained in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

• We provisionally propose that a national register of surrogacy arrangements 
should be created to record the identity of the intended parents, the surrogate and 
the gamete donors. 

Do consultees agree? 

YES 

 

• We provisionally propose that: 

• the register should be maintained by the Authority; 

• the register should record information for all surrogacy arrangements, 
whether in or outside the new pathway, provided that the information about 
who has contributed gametes for the conception of the child has been 
medically verified, and that the information should include: 

• identifying information about all the parties to the surrogacy 
arrangement, and 



• non-identifying information about those who have contributed 
gametes to the conception of the child; and 

• to facilitate the record of this information, the application form/petition for a 
parental order should record full information about a child’s genetic heritage 
where available and established by DNA or medical evidence, recording the 
use of an anonymous gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children 
have access to information about their origins and these proposals seem generally 
sound, except that the information held on gamete donors should also include identifying 
information – because otherwise it trivialises the creation of a child and denies the child 
the right to know her or his genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

• We invite consultees’ views as to whether non-identifying information about the 
surrogate and the intended parents should be recorded in the national register of 
surrogacy arrangements and available for disclosure to a child born of a surrogacy 
arrangement. 

I agree but with the proviso that all the information should be identifying – because 
otherwise it trivialises the creation of a child and denies the child the right to know her or 
his genetic parentage. 

Paragraph 10.104 

 



Consultation Question 49. 

• We provisionally propose that a child born of a surrogacy arrangement should be 
able to access the information recorded in the register from the age of 18 for 
identifying information, and 16 for non-identifying information (if such information is 
included on the register), provided that he or she has been given a suitable 
opportunity to receive counselling about the implications of compliance with this 
request. 

Do consultees agree? 

YES 

 

• We invite consultees’ views as to whether a child under the age of 18 or 16 
(depending on whether the information is identifying or non-identifying 
respectively) should be able to access the information in the register and, if so, in 
which circumstances: 

• where his or her legal parents have consented; 

• if he or she has received counselling and the counsellor judges that he or 
she is sufficiently mature to receive this information; and/or 

• in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is 
reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

• We invite consultees’ views as to whether there should be any provision for those 
born of a surrogacy arrangement to make a request for information to disclose 
whether a person whom he or she is intending to marry, or with whom he or she 
intends to enter into a civil partnership or intimate physical relationship, was 
carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

• We provisionally propose that where two people are born to, and genetically 
related through, the same surrogate, they should be able to access the register to 
identify each other, if they both wish to do so. 

Do consultees agree? 



YES 

 

• We invite consultees’ views as to whether there should be provision to allow 
people born to the same surrogate – but who are not genetically related – to 
access the register to identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

• We invite consultees’ views as to whether provision should be made to allow a 
person carried by a surrogate, and the surrogate’s own child, to access the 
register to identify each other, if they both wish to do so: 

• if they are genetically related through the surrogate; and/or 

• if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

• For surrogacy arrangements outside the new pathway, we invite consultees’ views 
as to whether details of an intended parent who is not a party to the application for 
a parental order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be 
recorded in the register. 

Paragraph 10.128 

 

Consultation Question 54. 

• We provisionally propose that the six month time limits in sections 54 and 54A of 
the HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in 
certain circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 



Consultation Question 55. 

• We provisionally propose that: 

• the current circumstances in which the consent of the surrogate (and any 
other legal parent) is not required, namely where a person cannot be found 
or is incapable of giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk 
of child trafficking and exploitation of the rental of women’s wombs. An adoption order 
can be considered as an option when a parental order is not possible. 

 

• the court should have the power to dispense with the consent of the 
surrogate, and any other legal parent of the child, in the following 
circumstances: 

• where the child is living with the intended parents, with the consent of 
the surrogate and any other legal parent, or 

• following a determination by the court that the child should live with 
the intended parents; and 

• the court’s power to dispense with consent should be subject to the 
paramount consideration of the child’s welfare throughout his or her life 
guided by the factors set out in section 1 of the Adoption and Children Act 
2002 and, in Scotland, in line with the section 14(3) of the Adoption and 
Children (Scotland) Act 2007. 

Do consultees agree? 

NO 

 

I disagree with this because it is a violation of women’s rights and would increase the risk 
of child trafficking and exploitation of the rental of women’s wombs. An adoption order 
can be considered as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

• We provisionally propose that, both for a parental order and in the new pathway, 
the intended parents or one of the intended parents must be domiciled or 
habitually resident in the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 



 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ 
should be domiciled (and not simply habitually resident) in the UK in order to avoid 
surrogacy tourism. 

 

• We invite consultees’ views as to whether there should be any additional 
conditions imposed on the test of habitual residence, for example, a qualifying 
period of habitual residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are 
habitual residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

• We invite consultees’ views on whether: 

• the qualifying categories of relationship in section 54(2) of the HFEA 2008 
should be reformed and, if so, how; or 

• the requirement should be removed, subject to two persons who are within 
the prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 

 

Consultation Question 58. 

• We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the 
child’s home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

• We provisionally propose that the new pathway –  



• should not impose a requirement that the intended parent, or one of the 
intended parents, provide gametes for the conception of the child, so that 
double donation of gametes is permitted, but 

• that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a 
gamete due to infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic 
link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

• We invite consultees’ views as to whether double donation should be permitted 
under the parental order pathway (to the same extent that it may be permitted in 
the new pathway) in domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals 
that are likely to result in an increase in surrogacy. I therefore do not believe that double 
donation should be permitted under the parental order pathway in domestic surrogacy 
arrangements.  

 

• We provisionally propose that the requirement that the intended parent or one of 
the intended parents contribute gametes to the conception of the child in the 
parental order pathway should be retained in international surrogacy 
arrangements. 

Do consultees agree? 

YES 

Paragraph 12.64 

 



Consultation Question 60. 

• We provisionally propose that if the requirement for a genetic link is retained for 
domestic cases outside the new pathway, the requirement should not apply, 
subject to medical necessity, if the court determines that the intended parents in 
good faith began the surrogacy arrangement in the new pathway but were 
required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the 
genetic link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

• We provisionally propose that if double donation is permitted only in cases of 
medical necessity, an exception should be made to allow a parental order to be 
granted to a single parent without a genetic link where the intended parent’s 
former partner provides gametes but the intended parents’ relationship breaks 
down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 

 



Consultation Question 62. 

• We invite consultees’ views as to whether there should be a requirement that a 
surrogacy arrangement has been used because of medical necessity: 

• for cases under the new pathway to parenthood; and/or 

• for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and 
children’s rights and that it should therefore be banned. I dispute that surrogacy is ever a 
‘medical necessity.’  

 

• We invite consultees’ views as to how a test of medical necessity for surrogacy, if 
it is introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

• We provisionally propose that in order to use the new pathway to parenthood, 
information identifying the child’s genetic parents and the surrogate must be 
provided for entry on the national register of surrogacy agreements prior to 
registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the 
requirement in any surrogacy arrangements for the recording of the identity of all genetic 
parents and the birth mother. 

 

• We invite consultees’ views as to whether it should be a condition for an 
application for a parental order that: 

• those who contributed gametes are entered on the national register of 
surrogacy agreements; and/or 

• if it remains a requirement that one of the intended parents provided 
gametes in the conception of the child, that the genetic link is demonstrated 
to the court with medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a 
parental order in the circumstances described in both (1) and (2). 

 



• We provisionally propose that it should be a condition for the application of a 
parental order that the identity of the surrogate is entered on the national register 
of surrogacy agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this 
provision. 

Paragraph 12.115 

 

Consultation Question 64. 

• We provisionally propose that there should be no maximum age limit for the grant 
of a parental order. The age of the intended parents should continue to be taken 
into account in the assessment of the welfare of the child in applications to grant a 
parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of 
both women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and 
society and who can reasonably be expected to survive in good health until the child 
reaches adulthood. Surrogacy is therefore particularly unethical when the ‘intended 
parents’ are old. If surrogacy is to be opened up, a maximum age limit for ‘intended 
parents’ is imperative. This will make it clear that society does not condone older people 
entering a surrogacy arrangement and will make it less likely that older people will go 
ahead with such an arrangement and present the court with a fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be 
understood as society sanctioning entering a surrogacy arrangement up to that age but 
not beyond. It is therefore imperative that age limits are set very carefully. 

 

• We invite consultees’ views as to whether under the new pathway there should be 
a maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is 
to be allowed, there should be a maximum age limit for ‘intended parents’ and it should 
be 45. 

 



Raising children is demanding and requires vital parents who are engaged with life and 
society and who can reasonably be expected to survive in good health until the child 
reaches adulthood. I am opposed to surrogacy per se, because it is a violation of both 
women’s and children’s human rights. However, it is particularly unethical when the 
‘intended parents’ are old. I therefore consider that a maximum age limit for ‘intended 
parents’ is important. This will make it clear that society does not consider it acceptable 
for older people to enter into a surrogacy arrangement and will make it less likely that 
they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be 
understood as society sanctioning entering a surrogacy arrangement up to that age. It is 
therefore imperative that age limits are set very carefully.  

 

• We provisionally propose that intended parents should be required to be at least 
18 years old at the time that they enter into a surrogacy agreement under the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is 
to be allowed, there should be a minimum age for ‘intended parents’ and it should be 
much older than 18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be 
understood as society sanctioning entering a surrogacy arrangement at that age. It is 
therefore imperative that age limits are set very carefully. What kind of society would 
want 18-year olds to believe that it would be reasonable for them to become ‘parents’ 
through a surrogacy arrangement – before they have taken even their first steps into 
independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

• We provisionally propose that surrogates should be required to be at least 18 
years of age (at the time of conception), in order for the court to have the power to 
make a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it 
a violation of both women’s and children’s human rights.  

 



At 18 a woman is barely out of childhood and has not yet had an opportunity to establish 
herself as an adult. This means that she is particularly vulnerable to coercion and 
manipulation. There should be a significantly older minimum age for entering into a 
surrogacy arrangement and I suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very 
carefully. What kind of society would want 18-year old girls to believe that entering a 
surrogacy arrangement is a reasonable thing for them to be doing before they have 
taken even their first steps into independence and adulthood?  

 

• We provisionally propose that surrogates should be required to be at least 18 
years old at the time of entering into the surrogacy agreement within the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out 
of childhood and has not yet had an opportunity to establish herself as an adult. This 
means that she is particularly vulnerable to coercion and manipulation. There should be 
a significantly older minimum age for entering into a surrogacy arrangement and I 
suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very 
carefully. What kind of society would want 18-year old girls to believe that entering a 
surrogacy arrangement is a reasonable thing for them to be doing before they have 
taken even their first steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

• We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the 
new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 



• We invite consultees’ views as to whether the types of testing set out in the Code 
of Practice are feasible for traditional surrogacy arrangements outside a licensed 
clinic, and if not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

• We provisionally propose that, as a condition of being eligible for entry into the 
new pathway: 

• the surrogate, her spouse, civil partner or partner (if any) and the intended 
parents intending to enter into a surrogacy arrangement in the new pathway 
should be required to attend counselling with regard to the implications of 
entering into that arrangement; and 

• the implications counselling should be provided by a counsellor who meets 
the requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

• We provisionally propose that, for the new pathway, there should be a requirement 
that the surrogate and the intended parents should take independent legal advice 
on the effect of the law and of entering into the agreement before the agreement is 
signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 

 



Consultation Question 69. 

• We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended 
parents, surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a 
surrogate arrangement to be proceed under the new pathway where a person 
screened is unsuitable for having being convicted of, or received a police caution 
for, any offence appearing on a prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that 
a person is unsuitable based on the information provided in the enhanced record 
certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

• We invite consultees’ views as to whether the list of offences that applies in the 
case of adoption is appropriate in the case of surrogacy arrangements in the new 
pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

• We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new 
pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 
understand what pregnancy and childbirth are like and how they will change you until or 
unless you have had that experience yourself. 

Paragraph 13.95 

 



Consultation Question 71. 

• We provisionally propose that there should not be a maximum number of 
surrogate pregnancies that a woman can undertake as an eligibility requirement of 
the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and 
childbirths. Even the Kennel Club recognises that female dogs should not be allowed to 
undertake more than four pregnancies. It is abhorrent that female dogs have better 
protections than women would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

• We invite consultees’ views as to whether payment of costs by the intended 
parents to the surrogate should be able to be: 

• based on an allowance;  

• based on costs actually incurred by the surrogate, but without the need for 
production of receipts; or 

• based on costs actually incurred by the surrogate, and only on production of 
receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 

Paragraph 15.16 

 



Consultation Question 73. 

• We invite consultees’ views as to: 

• whether intended parents should be able to pay the surrogate essential 
costs relating to the pregnancy; and 

• the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the 
actual essential costs of the pregnancy and birth – such as medical supplies, extra food 
and vitamins, and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 

 



Consultation Question 74. 

• We invite consultees’ views as to: 

• whether they consider that intended parents should be able to pay the 
surrogate additional costs relating to the pregnancy; and 

• the types of expenditure which should be considered additional, rather than 
essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the 
actual essential costs of the pregnancy and birth – such as medical supplies, extra food 
and vitamins, and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

• We invite consultees’ views as to:  

• whether intended parents should be permitted to pay all costs that arise 
from entering into a surrogacy arrangement, and those unique to a 
surrogate pregnancy; and 

• the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 



Paragraph 15.29 

 

Consultation Question 76. 

• We invite consultees’ views as to whether they consider that intended parents 
should be able to pay their surrogate her actual lost earnings (whether the 
surrogate is employed or self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

• We invite consultees’ views as to whether they consider that intended parents 
should be able to pay their surrogate either or both of the following lost potential 
earnings: 

• her lost employment-related potential earnings (as defined in paragraph 
15.35 above); and/or 

• other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 



I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

• We invite consultees to share their experiences:  

• of the impact that payments received by a surrogate from the intended 
parents has had on the surrogate’s entitlement to means-tested social 
welfare benefits; and 

• where a surrogacy arrangement has had an impact on the surrogate’s 
entitlement to means-tested social welfare benefits, how that has been 
addressed in their surrogacy arrangement. 

N/A 

Paragraph 15.47 

 



Consultation Question 79. 

• We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

• pain and inconvenience arising from the pregnancy and childbirth; 

• medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or 

•  specified complications, including hyperemesis gravidarum, pre-eclampsia, 
an ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse 
pregnancy outcomes. In putting a price tag on perineal tear for example, some mothers 
report little pain or symptoms, others have profound ongoing fear of vaginal penetration, 
which can result in very significant emotional and relationship difficulties. Infection may 
complicate healing, and some women report long term sequelae from this, such as 
impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to 
placental haemorrhage can be very significant, and potentially result in emergency 
hysterectomy and blood transfusion to save the life of the mother. It is a fact that 
although blood is thoroughly screened in the UK there still remains the potential for blood 
borne illnesses to be transmitted, and the fact that some of these may not have been 
identified yet by researchers is also a real risk to a mother receiving transfusion. Persons 
who have had a blood transfusion are currently unable to donate blood themselves in the 
UK, due to the risk of (vCJD) transmission. This is an indication of the gravity of receiving 
blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the 
context of Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, 
cryoprecipitate) only heighten those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be 
fatal, and although the maternal mortality rate is low, it can have significant sequelae, 
including renal failure potentially requiring dialysis, placental abruption (potentially fatal 
for mother and baby) permanent liver damage and retinal detachment resulting in visual 
impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, 
physically and emotionally, and may also affect her ability to return to work or care for 
other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of 
childbirth can include vaginal or rectal prolapse, urinary and faecal incontinence. Women 



who have had a C section may experience ongoing pain around the scar. Some sources 
quote this as affecting between 6 and 18 percent of women. These symptoms can be 
profoundly distressing, and may take years to present (conversely, may present 
immediately). 

 

How could we ensure that women suffering these complications are compensated? They 
are multifactorial, and risk increases with instrumented delivery and parity. How would it 
be proposed to unpick the role of a surrogate pregnancy in causing these symptoms in 
relation to other risk factors, for example parity, smoking history, personal medical 
history? 

 

Psychiatric conditions are also absent from this list. Complications including depression 
and anxiety may be worsened by pregnancy. Other mental health conditions such as 
post natal depression and post partum psychosis can be fatal, and impact on a woman’s 
health for many years to come. I’m quite shocked that none of these conditions have 
been explicitly mentioned and it does make me wonder how the list of complications was 
created. I’d also like to know what level of haemorrhage would be considered 
“excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as 
being mandated to do so. This potentially creates a situation where some “luckier” 
women would receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban 
on surrogacy in the UK, as there is in Spain.  

 

• We invite consultees’ views as to whether there are any other matters in respect of 
which intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

• We invite consultees’ views as to whether the level of compensation payable 
should be: 

• a fixed fee set by the regulator (operating as a cap on the maximum 
payable), or  



• left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

• We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in 
the surrogate’s death, including through payment of the cost of life assurance for 
the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

• We invite consultees’ views as to whether:  

• intended parents should be able to buy gifts for the surrogate; and 



• if so, specific provision should be made for these gifts to be modest or 
reasonable in nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

• We invite consultees’ views as to whether it should be possible for the intended 
parents to agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the 
service of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 



• We invite consultees’ views as to whether, if provision is made for intended 
parents to pay a woman for the service of undertaking surrogacy, whether that the 
fee should be: 

• any sum agreed between the parties to the surrogacy; or 

• a fixed fee set by the regulator. 

Leave both check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

• We invite consultees’ views as to whether, if provision is made for intended 
parents to pay a woman a fixed fee for the service of undertaking surrogacy, what, 
if any, other payments the law should permit, in addition to that fixed fee: 

• no other payments; 

• essential costs relating to the pregnancy; 

• additional costs relating to the pregnancy; 

• lost earnings; 

• compensation for pain and inconvenience, medical treatment and 
complications, and the death of the surrogate; and/or 

• gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 



international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or 
payment to the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

• We invite consultees’ views as to whether it should be possible for any payment 
the law permits the intended parents to pay the surrogate for her services to be 
reduced in the event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers 
for their ‘services’. However, it illustrates the grave risks of surrogacy. 

•  

• We invite consultees’ views as to whether, if the law permits a fee payable to the 
surrogate to be able to be reduced in the event of a miscarriage or termination, 
whether such provision should apply: 

• in the first trimester of pregnancy only; 

• to any miscarriage or termination; or 



• some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers 
for their ‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

• We provisionally propose that the types of payment that are permitted to be made 
to surrogates should be the same, whether the surrogacy follows our new pathway 
to parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy 
arrangement being used, the only payments that should ever be made are essential and 
basic expenses for which receipts are provided. 

Paragraph 15.74 

 



Consultation Question 85. 

• We invite consultees’ views as to whether there are any categories of payment we 
have not discussed which they think intended parents should be able to agree to 
pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

• We invite consultees to express any further views they have about the payments 
that intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 

Paragraph 15.76 

 



Consultation Question 87. 

• We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as 
part of our review: 

• for cases within the new pathway to parenthood; and  

• for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which 
receipts are provided. The judge or other competent authority should closely monitor all 
financial aspects of the arrangement (in line with the UN Special Rapporteur’s 
recommendations*) and refuse the parental order when payments have exceeded basic 
expenses. If it is not a judge overseeing the arrangements, the competent authority 
should be totally independent and not, for example, an agency (or ‘regulated surrogacy 
organisation’) that has been involved in the arrangements in any way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

• We provisionally propose that financial terms of a surrogacy agreement entered 
into under the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

• We provisionally propose that if the financial terms of a surrogacy agreement 
entered into under the new pathway become enforceable, the ability to do so 
should not be dependent on the surrogate complying with any terms of the 
agreement relating to her lifestyle. 



Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a 
‘surrogacy agreement’ could place restrictions on the birth mother’s lifestyle is utterly 
abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

• We invite overseas surrogates (or bodies representing or advocating for 
surrogates) to share with us their experiences f international surrogacy 
arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

• We invite organisations focused on children’s rights and welfare in the 
international context to share with us their views on our proposed reforms and 
consultation questions in this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

• We invite consultees to provide us with evidence of their experience of applying to 
register a child born through an international surrogacy arrangement as a British 
citizen and obtaining a passport for the child. In particular, we would be interested 
to hear how long the application took after the birth of the child, and any 
information consultees have about causes of delays in the process. 

N/A 

Paragraph 16.52 

 



Consultation Question 92. 

• We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international 
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the 
child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and 
a passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and 
trafficking of children and the protection of the rights of the birth mother. I therefore 
strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

• We invite consultees to provide us with evidence of the experience they have had 
of applying for a visa for a child born through an international surrogacy 
arrangement. In particular, we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

• We provisionally propose that it should be possible to open a file, and begin the 
process for applying for a visa in respect of a child born through an international 
surrogacy arrangement, before the child is born. The application will need to be 
completed after the birth of the child, and the issue of a passport in the child’s 
country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and 
a passport before the child is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect 



against the selling and trafficking of children and the protection of the rights of the birth 
mother. I therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

• We provisionally propose that the current provision made for the grant of a visa 
outside of the Immigration Rules where the intended parents are not the legal 
parents of the child under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

• We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links 
with the surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the 
child having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

• We invite consultees’ views as to whether the current requirement for the grant of 
a visa outside the Rules that the intended parents must apply for a parental order 
within six months of the child’s birth should be removed (regardless of whether the 
availability of the visa is brought within the Rules), if our provisional proposal to 
remove the time limit on applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in 
certain circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

• We provisionally propose that it should be possible to open a file, and begin the 
process for applying for a EU Uniform Format Form in respect of a child born 
through an international surrogacy arrangement, before the child is born. The 
application will need to be completed after the birth of the child. 

Do consultees agree? 



NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format 
Form for the child before she or he is born in international surrogacy arrangements 
appears to contradict the UN Special Rapporteur’s recommendations* that are designed 
to protect against the selling and trafficking of children and the protection of the rights of 
the birth mother. I therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

• We invite consultees to provide us with evidence of the experience they have had 
of applying for a EU Uniform Format Form for a child born through an international 
surrogacy arrangement. In particular we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

• We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and 
immigration consequences of having a child through an international surrogacy 
arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy 
is a violation of the human rights of women and children and all the other ways in which it 
is possible for people to enjoy children in their lives. 

Paragraph 16.82 

 



Consultation Question 98. 

• We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

• We provisionally propose that:  

• the Secretary of State should have the power to provide that the intended parents 
of children born through international surrogacy arrangements, who are 
recognised as the legal parents of the child in the country of the child’s birth, 
should also be recognised as the child’s legal parents in the UK, without it being 
necessary for the intended parents to apply for a parental order, but 

• before exercising the power, the Secretary of State should be required to be 
satisfied that the domestic law and practice in the country in question provides 
protection against the exploitation of surrogates, and for the welfare of the child, 
that is at least equivalent to that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of 
Children and Cooperation in respect of Intercountry Adoption of 1993. The latter requires 
the birth mother to have legal parenthood and parental responsibility when the child is 
born and that her consent to giving up the child must be given AFTER the child's birth 
and that the transfer of ‘parenthood’ should be overseen by the courts or a competent 
authority on an individual case by case basis, with the best interests of the child being 
the paramount consideration. This is an important safeguard against the sale of children 
and for the protection of the birth mother and I believe it should apply equally to 
international surrogacy arrangements. I therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 

 



Consultation Question 100. 

• We invite consultees to tell us of their experience of surrogacy arrangements in 
the UK involving foreign intended parents. 

N/A 

 

• We invite consultees’ views as to whether: 

• any restriction is necessary on the removal of a child from the UK for the 
purpose of the child becoming the subject of a parental order, or its 
equivalent, in another jurisdiction; and 

• if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this 
purpose and with the approval of the court and, if so, what form should that 
process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be 
used in an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

• We invite consultees’ views as to whether the current application of the law on 
statutory paternity leave, and statutory paternity pay, to the situation of the 
surrogate’s spouse, civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

• We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that 
only one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 

 



Consultation Question 103. 

• We invite consultees’ views as to: 

• whether there is a need for reform in respect of the right of intended parents 
to take time off work before the birth of the child, whether for the purpose of 
induced lactation, ante-natal appointments or any other reason; and  

• if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, 
which is a human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

• We invite consultees’ views as to whether the duty of employers to provide 
suitable facilities for any person at work who is a pregnant woman or nursing 
mother to rest under Regulation 25 of the Workplace (Health, Safety and Welfare) 
Regulations 1992 is sufficient to include intended parents in a surrogacy 
arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, 
which is a human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

• We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for 
reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, 
which is a human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

• We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, 
which is a human rights abuse of both women and children 

Paragraph 17.56 

 



Consultation Question 107. 

• We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms 
to law or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy 
agreements are not legally binding and that ‘intended parents’ have no legal right to 
override the birth mother’s wishes or decisions in regards to her lifestyle or medical and 
health care, including during pregnancy, labour and childbirth. Even if she has previously 
agreed to them sharing decisions and being informed on these matters, she can 
withdraw her consent at any time for any or no reason. All professionals involved in her 
care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be 
being coerced to engage in the surrogacy arrangement by one or more persons, 
including her spouse or partner. If paid surrogacy is legalised, this will become more 
prevalent, but it can still be present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff 
and this could reduce the standard of impartial care given to birth mothers and new-
borns – especially when the ‘intended parents’ are entitled, rich or of high status. This 
itself is a valid reason to be extremely cautious about making changes that will increase 
the numbers of surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health 
risks. As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to 
lead to additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has 
long-term negative effects on the well-being of both of them. This is likely to be the same 
for birth mothers and babies in surrogacy arrangements and so can be expected to place 
additional long-term pressures on the NHS and society as a whole. This has not been 
considered and there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky 
procedure that can have a long-term negative impact on the woman’s health, including 
premature death. Ethical issues abound. Young women might be coerced by financial 
pressures to donate eggs when this isn’t in their best interests and there are worries 
about eugenics – where egg donors are selected on the basis of blonde hair, blue eyes 
and stereotypical measures of ‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of 
these issues. There is no question about people’s thoughts about the NHS picking up the 
tab for the extra costs involved in surrogacy and whether this affects their opinions on 
surrogacy itself. There appears to have been no evaluation of the size of the additional 
costs to the NHS and society. 



 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, 
cystic fibrosis etc) are not funded due to financial constraints it is a slap in the face to 
provide money for prospective parents to indulge their parenting fantasies while denying 
patients access to drugs which are standard of care in other counties. 

 

• We invite consultees’ views as to any additions or revisions that they would like to 
see made to the guidance published by the Department for Health and Social Care 
for England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally 
binding and that the birth mother has the right to change her mind at any time, for any or 
no reason. Healthcare professionals must accept that her wishes are paramount and that 
the ‘intended parents’ have no legal right to override her wishes or decisions in regards 
to her lifestyle or medical and health care, including during pregnancy, labour, childbirth 
and the postpartum period. 

 

All health and care professionals should also be aware that the birth mother may be 
being coerced to engage in the surrogacy arrangement by one or more persons, 
including her spouse or partner. If paid surrogacy is legalised, this will become more 
prevalent, but it can still be present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more 
alert than normal to the possibility that she is being coerced and to ensure that they can 
speak to her alone, including during labour, and that if she changes her mind about who 
is present in consultations, and the labour ward/delivery suite, they must respect her 
wishes. 

 

• We invite consultees’ views as to how midwifery practice may better accommodate 
surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother 
and the wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

• We invite consultees’ views as to whether there are any other legal issues in 
relation to surrogacy, not covered in this Consultation Paper, that merit 
examination. 

It is of considerable concern that the law commissioners appear to have given no 
consideration to the significant risk that women will be coerced into agreeing to 
participate in surrogacy arrangements for someone else’s benefit. This can be true in 
‘altruistic’ surrogacy but is even more likely if substantial payments are involved. 

 



It is well-known that women and girls are groomed and/or coerced into prostitution by 
partners and ‘boyfriends’ who act as their pimp and take all or much of their earnings. 
This is a major route by which many women enter prostitution and is a major factor in 
preventing their exit. There is no reason to expect that the same dynamics will not occur 
in relation to surrogacy if it is opened up and provides opportunities to make significant 
amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation 
that prohibits coercing a woman into a surrogacy arrangement. This should be a criminal 
offence and carry a hefty penalty – in recognition that it is a human rights violation and so 
that it acts as a deterrent. That such a law would be difficult to enforce just adds to the 
arguments for why paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a 
judge. 

Paragraph 17.80 

 

Consultation Question 109. 

• We invite consultees who are intended parents, live in the UK, and have entered 
into a surrogacy arrangement that led to the birth of a child to tell us: 

• when the child was born; 

• whether the arrangement was domestic or international and, if international, 
in which country the arrangement took place; 

• whether the arrangement led to the making of a parental order in the UK; 
and 

• whether they are a: 

• opposite-sex couple; 

• male same-sex couple; 

• female same-sex couple; 

• single woman; or 

• single man. 

N/A 

Paragraph 18.2 

 



Consultation Question 110. 

• We invite consultees who have experience of applying for a parental order in the 
UK to tell us: 

• whether the surrogacy arrangement was domestic or international; 

• whether they had legal advice before the making of the parental order; 

• whether they were represented by a lawyer in court; and 

• the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

• We invite consultees’ views as to the impact (social, emotional, financial or 
otherwise) of the current law where the intended parents are not the legal parents 
from birth of the child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

• We invite consultees to tell us what they have paid for, or to provide evidence 
about the cost of: 

• medical screening; and 

• implications counselling 

(where possible separating out the cost of such screening, tests or implications 
counselling from any other costs involved with fertility treatment). 

N/A 

 

• We invite legal consultees, who advise on surrogacy and parental order 
proceedings, to provide evidence of what they would charge: 

• to provide advice sufficient to meet the proposed requirement for 
independent legal advice discussed in Chapter 13; and 

• to draft, advise on and negotiate the written surrogacy agreement required 
for the new pathway. 

N/A 



Paragraph 18.8 

 

Consultation Question 113. 

• We invite consultees to tell us of the impact of: 

• the current requirement of a genetic link; and 

• any removal of this requirement in cases of medical necessity: 

• in the new pathway; 

• in the parental order route for domestic surrogacy arrangements; or 

• in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

• We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

• their profession; and  

• what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

• We invite consultees who are intended parents to give us their views on the impact 
of our proposals for reform on their ability to enter into surrogacy arrangements 
and, in particular: 

• if particular proposals will increase accessibility, and why; and 

• if particular proposals will restrict accessibility, and why. 

N/A 

• We invite consultees who are surrogates to give us their views on the impact of 
our proposals for reform on their ability to enter into surrogacy arrangements and, 
in particular: 



• if particular proposals will increase accessibility, and why; and 

• if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

• We ask consultees who are intended parents to tell us: 

• whether the surrogacy arrangement was domestic or international; 

• what they spent, in total, on the surrogacy arrangement(s) that led to the 
birth of their child(ren), including the cost of fertility treatment, payments to 
the surrogate and payments to any surrogacy agency or organisation; 

• how they raised the funds for the surrogacy arrangement(s); 

• what they spent on any fertility treatment prior to entering into a surrogacy 
arrangement (where that treatment did not lead to the birth of a child); and 

• how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

• We invite consultees’ views as to the specific impact of our proposals in Northern 
Ireland. 

 

Paragraph 18.20 

 



Consultation Question 118. 

• We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 
decided that surrogacy is a positive thing and so legislation should enable it. This may be 
explained by a limited ‘pre-consultation’ mainly focusing on people who already had a 
vested interest in surrogacy – ‘intended parents,’ women who claim to have had a 
positive experience of surrogacy, and lawyers and other organisations who stand to 
make money from commercial surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key 
stakeholders in this endeavour. This is a major error, because just as all women are 
affected by the institution of prostitution, so all women will be affected by any opening up 
of commercial surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire 
by men to break the legal and cultural recognition of the unique bond between birth 
mother and child – and indeed the proposals to make the ‘intended parents’ the legal 
parents from the moment of birth are a major step in this direction, and are likely to have 
a significant impact down the line – potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and 
other family members coercing a woman into engaging in commercial surrogacy for their 
(and not her) financial benefit. This will be a potential risk for thousands of women, which 
appears to have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality 
Duty (PSED) when carrying out public functions, such as this consultation. There doesn’t 
appear to be any evidence they have done so, because they have not provided their 
equality considerations and impact assessments. As surrogacy has a very different 
impact on women and children than on adult males, we believe the law commissioners 
are in breach of equality legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED 
to have due regard to the need to: 

 

• Eliminate unlawful discrimination, harassment and victimisation and other 
conduct prohibited by the Act. 

• Advance equality of opportunity between people who share a protected 
characteristic and those who do not. 

• Foster good relations between people who share a protected characteristic and 
those who do not. 

 

There are many ways in which opening up surrogacy in the UK is likely to worsen 
women’s position relative to men’s, and the relationship between the sexes. Any 



loosening of the laws around surrogacy could therefore be considered discriminatory. 
Surrogacy is also likely to have an impact on the relations between the different 
generations. Imagine the rage that young people may feel when they discover that their 
‘parents’ not only bought them but took advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that 
are not based on any recognised human rights instruments – such as the idea that 
‘procreative liberty’ confers some kind of human right to surrogacy and the idea that a 
woman has a human right to be a ‘surrogate.’ These arguments do not hold up to 
scrutiny and have been clearly rejected by the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the 
recommendations of the UN Special Rapporteur that are designed to guard against the 
sale of children and the exploitation of birth mothers, including: 

 

• The birth mother must be accorded the status of legal mother at birth, and must be 
under no contractual or legal obligation to participate in the legal or physical transfer 
of the child. 

• All payments to the birth mother must be made before the legal and physical transfer 
of the child and must be non-reimbursable – even if she decides not to relinquish the 
child. 

• The birth mother’s choice to transfer the child “must be a gratuitous act, based on her 
own post-birth intentions, rather than on any legal or contractual obligation.” 

• Pre-conception checks, while encouraged, cannot take the place of appropriate 
welfare checks after the birth of the child. 

• Decisions about parentage and parental responsibility must be made by a court or 
other competent authority on an individual basis after the birth with the best interests 
of the child being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the 
important high-level questions – such as whether you think surrogacy can ever be 
ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and 
start again from the position of women’s and children’s human rights. If it is found that 
there is no way to liberalise surrogacy law that is compliant with obligations under 
international treaties such as CEDAW and the UNCRC and its first optional protocol, 
then the law must not be liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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The Executive Committee 

Glasgow Bar Association 

Room1.29 

             Glasgow Sheriff Court 

         1 Carlton Place, 

Glasgow 

                G5 9DA 

 

10th October 2019 

 

 

 

INTRODUCTION 

 

RESPONSE BY THE GLASGOW BAR ASSOCIATION 

 

TO THE LC and SLC CONSULTATION - 

 

SURROGACY REFORM – BUILDING FAMILIES THROUGH  

 

SURROGACY: A NEW LAW 

 

 

The Executive Committee of the Glasgow Bar Association (GBA) welcomes 

this opportunity to respond to this consultation on behalf of its members. 

The GBA is the largest association of Solicitors in Scotland, representing 

Solicitors in the West of Scotland and acting on behalf of our clients 

throughout Scotland. Glasgow Sheriff Court is the busiest Court in Scotland. 

It has also been billed as the busiest Court in Europe.  

 

 The Aims and Objectives of the Glasgow Bar Association are: -  

1. To promote, represent and protect the rights and interests of its 

Members in the practice of law; and by extension those of its 

members’ clients and therefore the wider public including the most 

vulnerable members of society. 
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2. To promote access to legal services and to justice. 

3. To consider and, if necessary, formulate proposals and initiate action 

for law reform. 

4. To consider and monitor proposals made by other bodies for law 

reform and draft legislation and to make comments, recommendations 

and representations thereanent to the appropriate quarters. 

5. To arrange conferences and lectures and otherwise to provide 

opportunities for its Members and others to study and keep up to date 

with current and proposed law practice and procedures. 

We have responded to the questions applicable to matters of Scots Law, in 

our capacity as representatives of our members. Where applicable, we have 

noted that as an Association, we are unable to answer a question designed 

for an individual. 

Finally, we would welcome any expression of interest from the 

Commissions’ representatives or by any MSP or MP to visit us at Glasgow 

Sheriff Court to illustrate the commendable work done by our members in 

representing our clients.  

 

THE CONSULTATION RESPONSES 

 

Consultation Question 6. 

 

19.6 We invite consultees’ views as to whether they are of the view that, in Scotland: 

there is a need for greater consistency and clarity in provisions relating to the 

expenses of curators ad litem and reporting officers and, if so, how this should be 

addressed; 

 

it should be provided by statute that, at the initial hearing or any subsequent hearing 

for a parental order, the court may make any such interim order or orders for parental 

responsibilities and parental rights as it sees fit; and/or 

 
further procedural reform is needed and, if so, what that reform should be. 
 

 

The view of the Glasgow Bar Association is that there is disparity with regards the 

expenses which are paid to Curators Ad Litem and Reporting Officers throughout 

the country. The means by which same could be addressed is by having a national 

framework for the payment of same with a set scale of fees and a mechanism for the 

regular review of same. 
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With regards interim orders, it is our view that same is not necessary, unless a 

specific issue arose, i.e. travelling for a period of holiday, rather than a blanket 

order for parental responsibilities and parental orders. The reason for same being 

that the granting of same would create a status quo. However, in practical terms, it 

is difficult to envisage a situation which would require at such a stage, an interim 

order where the same end cannot be achieved by other means or forums.  

 

Consultation Question 7. 

 
 
19.7 In respect of a domestic surrogacy arrangement, we provisionally propose 

that, before the child is conceived, where the intended parents and surrogate have: 

 
entered into an agreement including the prescribed information, which will include 

a statement as to legal parenthood on birth, 
 
complied with procedural safeguards for the agreement, and 
 

met eligibility requirements, 
 

on the birth of the child the intended parents should be the legal parents of the 

child, subject to the surrogate’s right to object. 
 
Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. This would provide 

certainty to all. 

 

 

Consultation Question 8. 

 

19.8 We provisionally propose that regulated surrogacy organisations and licensed 

clinics should be under a duty to keep a record of surrogacy arrangements under the 

new pathway to which they are a party, with such records being retained for a 

specified minimum period. 

 
Do consultees agree? 

 

 The Glasgow Bar Association agrees with this proposal. This would allow parties or 

children born as a result of said arrangement to have the potential to gain access to 

records in the future. However, this would raise issues of privacy for the surrogate.  

 

19.9 We invite consultees’ views as to what the length of that period should be: whether  
100 years or another period. 
 

 

A period of 100 years would be appropriate.  
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Consultation Question 9. 

 

19.10 We provisionally propose that the prohibition on the use of anonymously 

donated gametes should apply to traditional surrogacy arrangements with which a 

regulated surrogacy organisation is involved. 

 
Do consultees agree? 
 

The Glasgow Bar Association does not have a difficulty with this proposal.  

 

 
Consultation Question 10. 
 
 
19.11 We invite consultees’ views as to whether the use of anonymously donated 

sperm in a traditional, domestic surrogacy arrangement should prevent that 

arrangement from entering into the new pathway. 
 
The Glasgow Bar Association does not consider that it should.  

 

 

Consultation Question 11. 

 
 
19.12 We provisionally propose that: 
 

the surrogate should have the right to object to the acquisition of legal parenthood 

by the intended parents, for a fixed period after the birth of the child; 

 

this right to object should operate by the surrogate making her objection in writing 

within a defined period, with the objection being sent to both the intended parents 

and the body responsible for the regulation of surrogacy; and 

 

the defined period should be the applicable period for birth registration less one 

week. 
 
Do consultees agree? 

 
 

The Glasgow Bar Association considers that this proposal is very wide in scope. 

There are also parallels with the earlier question in relation to the registration of an 

agreement (at Question 7). We consider that the circumstances of any such right to 

object would require to be strict in nature (particularly if an agreement had been 

entered into) and there must be a means for any issues arising to be dealt with in an 

expeditious manner.  
 
 
Consultation Question 12. 
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19.13 We provisionally propose that, where the surrogate objects to the intended 

parents acquiring legal parenthood within the period fixed after birth, the surrogacy 

arrangement should no longer be able to proceed in the new pathway, with the result 

that: 

 
the surrogate will be the legal parent of the child; 
 

if one of the intended parents would, under the current law, be a legal parent of the 

child, then he or she will continue to be a legal parent in these circumstances; and 

 

the intended parents would be able to make an application for a parental order to 

obtain legal parenthood. 
 

Do consultees agree? 
 

The Glasgow Bar Association considers that such a proposal would be open to 

abuse and would lead to matters becoming protracted, which appears to be 

contrary to the intentions.  

 

 

Consultation Question 13. 

 
 
19.14 We provisionally propose that, in the new pathway: 
 

the intended parents should be required to make a declaration on registering the birth 

of the child that they have no reason to believe that the surrogate has lacked capacity 

at any time during the period in which she had the right to object to the intended 

parents acquiring legal parenthood; 

 
if the intended parents cannot provide this declaration then, during the period in 

which she has the right to object to the intended parents acquiring legal parenthood, 

the surrogate should be able to provide a positive consent to such acquisition; and 

 

if the intended parents are unable to make this declaration and the surrogate is unable 

to provide the positive consent within the relevant period, the surrogacy arrangement 

should exit the new pathway and the intended parents should be able to make an 

application for a parental order. 

 
Do consultees agree? 
 

The Glasgow Bar Association considers that this would require clear definition 

as to what would be expected within the ‘no reason to believe’ and what level of 

investigation / knowledge would be required on the part of the intended parents. 

We wonder whether another option would be the transferring of such an onus to 

the licensed clinics who would be better placed to make such a declaration.  
 
 

Consultation Question 14. 
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19.15 We provisionally propose that, in the new pathway, the welfare of the child 

to be born as a result of the surrogacy arrangement: 

 

should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

 

either the regulated surrogacy organisation or regulated clinic, as appropriate, 

should be responsible for ensuring that this procedure is followed; and 

 

there should be no requirement for any welfare assessment of the child after his or her 

birth. 
 

Do consultees agree? 
 

The Glasgow Bar Association agrees with this proposal. This would appear to seek 

to expedite matters. 

 
 
Consultation Question 15. 

 
 
19.16 We provisionally propose that, for a child born as a result of a surrogacy 

arrangement under the new pathway, where the surrogate has exercised her right to 

object to the intended parents’ acquisition of legal parenthood at birth, the 

surrogate’s spouse or civil partner, if any, should not be a legal parent of the child. 

 
Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. 

 
 

19.17 We invite consultees’ views as to whether, in the case of a surrogacy 

arrangement outside the new pathway, the surrogate’s spouse or civil partner should 

continue to be a legal parent of the child born as a result of the arrangement. 
 
  

We do not consider that the surrogate’s spouse or civil partner should continue to 

be a legal parent.  

 

 

Consultation Question 16. 

 
 
19.18 We provisionally propose that, in the new pathway, where a child born 

of a surrogacy arrangement is stillborn: 

 

the intended parents should be the legal parents of the child unless the surrogate 

exercises her right to object; and 
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the surrogate should be able to consent to the intended parents being registered 

as the parents before the expiry of the period of the right to object. 

 
Do consultees agree? 

  

The Glasgow Bar Association does agree with part one of this proposal and 

considers that there should be a process to allow the surrogate to consent to same. 

However, there should also be a means by which the intended parents can seek 

registration, in the event of opposition from the surrogate.  
 

 

19.19 We provisionally propose that, outside the new pathway, where a child born 

of a surrogacy arrangement is stillborn, the surrogate should be able to consent to 

the intended parents being registered as the parents before the expiry of the period 

allowed for the registration of the birth, provided that the intended parents have 

made a declaration to the effect that the relevant criteria for the making of a parental 

order are satisfied, on registration of the stillbirth. 
 
Do consultees agree? 
 

The Glasgow Bar Association agrees with this proposal. 

 

 

Consultation Question 17. 

 
 
19.20 We provisionally propose that, for surrogacy arrangements outside the new 

pathway, where the child dies before the making of the parental order, the surrogate 

should be able to consent to the intended parents being registered as the parents 

before the expiry of the period allowed for the registration of the birth, provided that 

the intended parents have made a declaration to the effect that the relevant criteria 

for the making of a parental order are satisfied, on registration of the birth. 

 

Do consultees agree? 
 

The Glasgow Bar Association agrees with this proposal. 

 

 

Consultation Question 18. 

 
 
19.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as 

to whether, where the surrogate dies in childbirth or before the end of the period 

during which she can exercise her right to object, the arrangement should not proceed 

in the new pathway and the intended parents should be required to make an 

application for a parental order. 
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The Glasgow Bar Association considers that the new pathway could and should still 

be available to the intended parents as this would assist in the streamlining.  

 

 

Consultation Question 19. 
 
 
19.22 We provisionally propose that, for surrogacy arrangements in the new 

pathway, where both intended parents die during the surrogate’s pregnancy, the 

intended parents should be registered as the child’s parents on birth, subject to the 

surrogate not exercising her right to object within the defined period. 

 
Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. 

 
 

19.23 We invite consultees’ views as to whether, for surrogacy arrangements outside 

the new pathway, where both intended parents die during the surrogate’s pregnancy 

or before a parental order is made: 

 

it should be competent for an application to be made, by a person who claims an 

interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 

permitted to apply for an order under section 8 of the Children Act 1989: 

 
for an order for appointment as guardian of the child, and 
 

for a parental order in the name of the intended parents, subject to the surrogate’s 

consent; or 

 

the surrogate should be registered as the child’s mother and it should not be possible 

for the intended parents to be registered as the child’s parents, but that there should be 

a procedure for the surrogate to provide details of the intended parents, and, if 

relevant, gamete donors, for entry onto the register of surrogacy arrangements. 

 
 
The Glasgow Bar Association agrees with this proposal. 

 

 

Consultation Question 20. 
 
19.24 We provisionally propose that, where an application is made for a parental 

order by a sole applicant under section 54A: 

 

the applicant should have to make a declaration that it was always intended that there 

would only be a single applicant for a parental order in respect of the child concerned 

or to supply the name and contact details of the other intended parent; 

 

if details of another intended parent are supplied, a provision should be made for 

notice to be given to the potential second intended parent of the application and an 
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opportunity given to that party to provide notice of opposition within a brief period 

(of, say, 14 to 21 days); and 

 

if the second intended parent gives notice of his or her intention to oppose, he or she 

should be required to make his or her own application within a brief period (say 14 

days), otherwise the application of the first intended parent will be determined by 

the court. 

 

Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. 

 

 

Consultation Question 21. 

 
 
19.25 We invite consultees’ views as to: 
 

a temporary three-parent model of legal parenthood in surrogacy cases; and 
 

how the legal parenthood of the surrogate should be extinguished in this model. 
 

The Glasgow Bar Association does not consider that there should be a temporary 

model of same, except for in limited cases where the registration of the intended 

parents is contested. Same could be extinguished on the granting of an order by 

the court.  
 
 

Consultation Question 22. 

 
 
19.26 We invite consultees’ views: 
 

as to whether there should be any additional oversight in the new pathway that we 

have proposed, leading to the acquisition of legal parenthood by the intended parents 

at birth; and 
 
if so, as to whether should this oversight be: 
 

administrative, or 
 

judicial. 

  

 

The Glasgow Bar Association does not have any further view in relation to this.  

 

 

Consultation Question 26. 
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19.30 We provisionally propose that, where a child is born as a result of a 

surrogacy arrangement outside the new pathway, the intended parents should 

acquire parental responsibility automatically where: 
 
the child is living with them or being cared for by them; and 
 

they intend to apply for a parental order. 
 

Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. 

 
 
Consultation Question 27. 

 
 
19.31 We provisionally propose that, where a child is born as a result of a 

surrogacy arrangement in the new pathway: 

 

the intended parents should acquire parental responsibility on the birth of the 

child; and 

 

if the surrogate exercises her right to object, the intended parents should continue to 

have parental responsibility for the child where the child is living with, or being 

cared for by, them, and they intend to apply for a parental order. 
 

Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. 

 

 

Consultation Question 28. 

 
 
19.32 We provisionally propose that, for surrogacy arrangements within the new 

pathway, the surrogate should retain parental responsibility for the child born as a 

result of the arrangement until the expiry of the period during which she can exercise 

her right to object, assuming that she does not exercise her right to object. 
 
Do consultees agree? 

 

 

The Glasgow Bar Association agrees with this proposal. 
 
 
Consultation Question 29. 

 

19.33 For all surrogacy arrangements, we invite consultees’ views as to: 
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whether there is a need for any restriction to be placed on the exercise of parental 

responsibility by either the surrogate (or other legal parent), or the intended parents, 

during the period in which parental responsibility is shared; and 

 

whether it should operate to restrict the exercise of parental responsibility by the party 

not caring for the child or with whom the child is not living. 
 
 
The Glasgow Bar Association would be opposed to restrictions. If a person has 
parental responsibility then if a dispute arises, there are legal remedies which can be 
pursued.   
 
 
 
Consultation Question 30. 

 
 
19.34 We provisionally propose that traditional surrogacy arrangements should fall 

within the scope of the new pathway. 
 

Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. 

 
 
Consultation Question 33. 
 
 
19.38 We provisionally propose that: 
 

there should be regulated surrogacy organisations; 
 

there should be no requirement for a regulated surrogacy organisation to take a 

particular form; and 

 

each surrogacy organisation should be required to appoint an individual 

responsible for ensuring that the organisation complies with regulation. 
 

Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. Regulation will promote 

standards and consistency. 

 
 

Consultation Question 34. 

 
 
19.39 We provisionally propose that the person responsible must be responsible for: 
 

representing the organisation to, and liaising with, the regulator; 
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managing the regulated surrogacy organisation with sufficient care, 

competence and skill; 

 

ensuring the compliance of the organisation with relevant law and regulation, 

including the creation, maintenance and operation of necessary policies and 

procedures; 
 
training any staff, including that of the person responsible; and 
 

providing data to the regulator and to such other person as required by law. Do 

consultees agree? 

The Glasgow Bar Association agrees with this proposal. 

 

  
19.40 We invite consultees to identify any other responsibilities which a 

responsible individual should have. 

 

 

The Glasgow Bar Association has no additional suggestions to make. 

 

 

19.41 We invite consultees’ views as to what experience, skills and 

qualifications a person responsible for a surrogacy organisation should have. 

 

The Glasgow Bar Association considers that an expert panel / regulator is 

best placed to consider this. 

 
 
 
 
Consultation Question 35. 

 
 
19.42 We provisionally propose that regulated surrogacy organisations should be 

non-profit making bodies. 
 

Do consultees agree? 

 

The Glasgow Bar Association is neutral about this proposal. We obviously 

appreciate the motivation behind the proposal but if a commercial organisation 

meets the relevant criteria then we would not wish to suppress commercial 

enterprise in our free market economy nor a person’s ability to make informed 

choices concerning the availability of options relevant to them. 
 
 
 
Consultation Question 36. 
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19.43 We invite consultees’ views as to what should be included in the 

definition of matching and facilitation services. 

 

The Glasgow Bar Association considers that an expert panel / regulator is 

best placed to consider this. 

 
 

Consultation Question 37. 

 
 
19.44 We provisionally propose that only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy 

arrangements in the new pathway. 
 
Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. 

 

19.45 We invite consultees’ views as to whether only regulated surrogacy 

organisations should be able to offer matching and facilitation services in respect of 

surrogacy arrangements outside the new pathway. 

 

In principle the Glasgow Bar Association agrees with this proposal. However, this  

will be tempered by the reality that individuals will make private arrangements. 
 
 
 
Consultation Question 38. 
 
19.46 We invite consultees’ views as to the sanctions that should be available 

against organisations that offer matching and facilitation services without being 

regulated to do so, and whether these should be criminal, civil or regulatory. 

 

The Glasgow Bar Association considers that regulatory and civil sanctions will 

be sufficient. 

 
 
 
Consultation Question 39. 

 
 
19.47 We provisionally propose that the remit of the Human Fertilisation and 

Embryology Authority be expanded to include the regulation of regulated surrogacy 

organisations, and oversight of compliance with the proposed legal requirements for 

the new pathway to legal parenthood. 

 
Do consultees agree? 

 

 

The Glasgow Bar Association agrees with this proposal. 
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19.48 If consultees agree, we invite their views as to how the Authority’s 

Code of Practice should apply to regulated surrogacy organisations, including 

which additional or new areas of regulation should be applied. 

 

The Glasgow Bar Association considers that an expert panel / regulator is 

best placed to consider this. 

 
 

Consultation Question 40. 

 
 
19.49 We provisionally propose that surrogacy agreements should remain 

unenforceable (subject to the exception we provisionally propose in Consultation 

Question 88 in relation to financial terms). 

 
Do consultees agree? 

 

 

The Glasgow Bar Association agrees with this proposal. 

 
 
 
Consultation Question 41. 

 
 
19.50 We provisionally propose that there should be no prohibition against charging 

for negotiating, facilitating and advising on surrogacy arrangements. 
 

Do consultees agree? 
 
 

The Glasgow Bar Association agrees with this proposal. 
 
 
Consultation Question 42. 

 
 
19.51 We provisionally propose that the current ban on advertising in respect of 

surrogacy should be removed, with the effect that there will be no restrictions on 

advertising anything that can lawfully be done in relation to surrogacy 

arrangements. 

 
Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. 

 

 

Consultation Question 44. 
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19.53 We provisionally propose that where children are born of surrogacy 

arrangements that result in the intended parents being recorded as parents on the 

birth certificate, the full form of that certificate should make clear that the birth was 

the result of a surrogacy arrangement. 

 
Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. 

 

 

Consultation Question 47. 

 
 
19.56 We provisionally propose that a national register of surrogacy arrangements 

should be created to record the identity of the intended parents, the surrogate and the 

gamete donors. 
 
Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. 

 
 

19.57 We provisionally propose that: 
 

the register should be maintained by the Authority; 
 

the register should record information for all surrogacy arrangements, whether in or 

outside the new pathway, provided that the information about who has contributed 

gametes for the conception of the child has been medically verified, and that the 

information should include: 

 

identifying information about all the parties to the surrogacy arrangement, 

and 

 

non-identifying information about those who have contributed gametes to the 

conception of the child; and 

 

to facilitate the record of this information, the application form/petition for a parental 

order should record full information about a child’s genetic heritage where available 

and established by DNA or medical evidence, recording the use of an anonymous 

gamete donor if that applies. 

 
Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. 

 

 

Consultation Question 48. 
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19.58 We invite consultees’ views as to whether non-identifying information about 

the surrogate and the intended parents should be recorded in the national register of  

surrogacy arrangements and available for disclosure to a child born of a surrogacy 

arrangement. 

 

The Glasgow Bar Association would support non identifying information about the 

surrogate and the intended parents being recorded in the national register of 

surrogacy arrangements. This would allow a child born of a surrogacy arrangement 

to obtain more detailed information about their conception and the people involved 

in that. 

 

Consultation Question 49. 
 
 
19.59 We provisionally propose that a child born of a surrogacy arrangement should 

be able to access the information recorded in the register from the age of 18 for 

identifying information, and 16 for non-identifying information (if such information 

is included on the register), provided that he or she has been given a suitable 

opportunity to receive counselling about the implications of compliance with this 

request. 

 

Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. 

 
 

19.60 We invite consultees’ views as to whether a child under the age of 18 or 16 

(depending on whether the information is identifying or non-identifying 

respectively) should be able to access the information in the register and, if so, in 

which circumstances: 

 
where his or her legal parents have consented; 
 

if he or she has received counselling and the counsellor judges that he or she is 

sufficiently mature to receive this information; and/or 
 
in any other circumstances. 

 

The Glasgow Bar Association agrees with the proposal that a child born of a 

surrogacy arrangement should be able to access information from the register from 

18 or 16 depending on the nature of the information and subject to him or her 

having been given the opportunity to receive counselling. 

 

In relation to a child under the age of 16 or 18 accessing the register, consideration 

would require to be given to the maturity of the individual child involved and the 

consent of the legal parents should be required. It may be that rather than an 

opportunity for counselling being given, any child under 16 or 18 would require to 
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undergo counselling before gaining access to identifying or non-identifying 

information.  
 
 
Consultation Question 50. 

 
 
19.61 We invite consultees’ views as to whether there should be any provision for 

those born of a surrogacy arrangement to make a request for information to disclose 

whether a person whom he or she is intending to marry, or with whom he or she 

intends to enter into a civil partnership or intimate physical relationship, was carried 

by the same surrogate. 

 

This proposal is supported by the Glasgow Bar Association.  Even though there may 

be no genetic link between the person born of the surrogacy arrangement and the 

person they intend to marry or enter a civil partnership with, if that person was 

carried by the same surrogate, that may change the person’s view as to whether 

they wish to enter into that relationship. It seems correct that a person born of a 

surrogacy arrangement should have access to that information when making such 

an important life choice. 
 
 
Consultation Question 51. 

 
 
19.62 We provisionally propose that where two people are born to, and genetically 

related through, the same surrogate, they should be able to access the register to 

identify each other, if they both wish to do so. 

 
Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. 

 
 

19.63 We invite consultees’ views as to whether there should be provision to 

allow people born to the same surrogate – but who are not genetically related – 

to access the register to identify each other, if they both wish to do so. 

 

The Glasgow Bar Association would support the proposal that two people born to, 

and genetically related through the same surrogate should be able to access the 

register to identify each other, if they both wish to do so. 

 

There would appear to be no reason not to extend this right to people born to the 

same surrogate but who are not genetically linked on the basis that they both wish 

to do so. 
 
 
Consultation Question 52. 
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19.64 We invite consultees’ views as to whether provision should be made to 

allow a person carried by a surrogate, and the surrogate’s own child, to access the 

register to identify each other, if they both wish to do so: 
 
if they are genetically related through the surrogate; and/or 
 

if they are not genetically related through the surrogate. 

 

This proposal could create a number of difficulties within the surrogate’s family. 

We would support a proposal that would allow a surrogate’s own child who is 

genetically related to a child born of a surrogacy arrangement to register their 

details once over the age of 18 allowing both parties to access the register to identify 

each other if they wish.  It does not seem necessary to extend this to non-genetically 

related children. 
 
 
Consultation Question 53. 

 
 
19.65 For surrogacy arrangements outside the new pathway, we invite consultees’ 

views as to whether details of an intended parent who is not a party to the application 

for a parental order should be recorded in the register. 

 

It would be preferable for details of an intended parent who ultimately does not 

become a party to the application for a parental order to be recorded in the register. 

This may cause some practical difficulties but would be consistent with the 

argument that the child should have the right to access as much information as 

possible. We would support the proposal that where there is a single applicant for a 

parental order he or she should be required to confirm whether there was ever an 

intention for the application to be made jointly and if so details of the previous 

intended joint applicant should be notified. 
 
 
Consultation Question 54. 

 
 
19.66 We provisionally propose that the six month time limits in sections 54 and 

54A of the HFEA 2008 for making a parental order application should be 

abolished. 
 

Do consultees agree? 

 

The Glasgow Bar Association agrees with the abolition of the six month time limits. 

 
 

Consultation Question 55. 

 
 
19.67 We provisionally propose that: 
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the current circumstances in which the consent of the surrogate (and any other legal 

parent) is not required, namely where a person cannot be found or is incapable of 

giving agreement, should continue to be available; 

 

the court should have the power to dispense with the consent of the 

surrogate, and any other legal parent of the child, in the following 

circumstances: 

 

where the child is living with the intended parents, with the consent of the surrogate 

and any other legal parent, or 

 

following a determination by the court that the child should live with the intended 

parents; and 

 

the court’s power to dispense with consent should be subject to the paramount 

consideration of the child’s welfare throughout his or her life guided by the factors 

set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 

with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

 
Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. 
 
 
Consultation Question 56. 

 
 
19.68 We provisionally propose that, both for a parental order and in the new 

pathway, the intended parents or one of the intended parents must be domiciled or 

habitually resident in the UK, Channel Islands or Isle of Man. 

 
Do consultees agree? 
 

19.69 We invite consultees’ views as to whether there should be any additional 

conditions imposed on the test of habitual residence, for example, a qualifying 

period of habitual residence required to satisfy the test. 

 

The Glasgow Bar Association agrees with part one of the question and would 

support an additional condition being imposed on the test for habitual residence, 

namely a qualifying period to avoid the risk of ‘surrogacy tourism’. It would be 

undesirable if intended parents simply used the UK as a destination to enter into a 

surrogacy arrangement and would undermine the principle of trying to implement 

more regulated arrangements for surrogacy. 

 
 
Consultation Question 57. 

 
 
19.70 We invite consultees’ views on whether: 
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the qualifying categories of relationship in section 54(2) of the HFEA 2008 should 

be reformed and, if so, how; or 

 

the requirement should be removed, subject to two persons who are within the 

prohibited degrees of relationship being prevented from applying. 

 

Currently the three qualifying categories set out in s54(2) of the HFEA 2008 are: 

(1) Husband and wife 

(2) Civil partners of each other; or 

(3) Two partners who are living as partners in an enduring family relationship 

and are not within prohibited degrees of a relationship in relation to each 

other. 

There is also now provision to allow single people to apply for a parental order.  

We note that there is a suggestion that two people, not in a relationship and who 

are not within the prohibited degrees of relationship, could apply for a parental 

order. This would mean two friends living together could apply but not two 

sisters living together. At this stage we would not support reforming s54(2) of the 

HFEA 2008. 

The current regime provides a basis for parental orders being made in a manner 

which makes clear who is to become a parent of the child born. There is a degree 

of certainty with the current restrictions in place about the family the child will 

be brought up by, whether that be a couple or a single person. To extend this to 

two people not in a relationship would not in our view, be in the child’s best 

interests and may cause uncertainty in the long term. 
 
 
 
Consultation Question 58. 

 
 
19.71 We provisionally propose that to use the new pathway, intended parents should 

be required to make a declaration in the surrogacy agreement that they intend for the 

child’s home to be with them. 

 
Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. 

 
 

Consultation Question 59. 

 
 
19.72 We provisionally propose that the new pathway – 
 

should not impose a requirement that the intended parent, or one of the intended 

parents, provide gametes for the conception of the child, so that double donation 

of gametes is permitted, but 
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that double donation should only be permitted in cases of medical necessity, 

meaning that there is not an intended parent who is able to provide a 

gamete due to infertility. 
 
Do consultees agree? 
 

19.73 We invite consultees’ views as to whether double donation should be 

permitted under the parental order pathway (to the same extent that it may be 

permitted in the new pathway) in domestic surrogacy arrangements. 

 

19.74 We provisionally propose that the requirement that the intended parent or 

one of the intended parents contribute gametes to the conception of the child in the 

parental order pathway should be retained in international surrogacy arrangements. 

 

Do consultees agree? 

 

The Glasgow Bar Association agrees that under the new pathway double donation 

be allowed but only in cases of medical necessity. 

 

We do not think that double donation should be allowed under the parental order 

pathway in domestic surrogacy arrangements. The new pathway will provide a very 

clear history of the intended parents’ involvement in the child’s conception and this 

will be documented and easily accessed by the child in later life if they wish. This 

would not necessarily be the case under the parental orders pathway and it would 

be preferable to retain the genetic link here in order to ensure that the child has 

access to that information later on and the intended parent’s involvement is clear 

from the outset due to the genetic link. 

 

We agree with the proposal in relation to international surrogacy arrangements. 
 
 
 
Consultation Question 60. 

 
 
19.75 We provisionally propose that if the requirement for a genetic link is 

retained for domestic cases outside the new pathway, the requirement should not 

apply, subject to medical necessity, if the court determines that the intended 

parents in good faith began the surrogacy arrangement in the new pathway but 

were required to apply for a parental order. 

 
Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. 

 

 

Consultation Question 61. 
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19.76 We provisionally propose that if double donation is permitted only in cases 

of medical necessity, an exception should be made to allow a parental order to be 

granted to a single parent without a genetic link where the intended parent’s 

former partner provides gametes but the intended parents’ relationship breaks 

down before the grant of a parental order. 

 
Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. 

 
 
 
Consultation Question 62. 

 
 
19.77 We invite consultees’ views as to whether there should be a requirement 

that a surrogacy arrangement has been used because of medical necessity: 
 

for cases under the new pathway to parenthood; and/or 
 

for cases where a post-birth parental order application is made. 
 

19.78 We invite consultees’ views as to how a test of medical necessity for 

surrogacy, if it is introduced, should be defined and assessed. 

 

The Glasgow Bar Association agrees with this proposal. 

 
 

Consultation Question 63. 
 
19.79 We provisionally propose that in order to use the new pathway to 

parenthood, information identifying the child’s genetic parents and the surrogate 

must be provided for entry on the national register of surrogacy agreements prior 

to registration of the child’s birth. 

 
Do consultees agree? 
 

19.80 We invite consultees’ views as to whether it should be a condition 

for an application for a parental order that: 

 

those who contributed gametes are entered on the national register of surrogacy 

agreements; and/or 

 

if it remains a requirement that one of the intended parents provided gametes in the 

conception of the child, that the genetic link is demonstrated to the court with 

medical or DNA evidence. 
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19.81 We provisionally propose that it should be a condition for the application of a 

parental order that the identity of the surrogate is entered on the national register of 

surrogacy agreements. 
 
Do consultees agree? 

 

The Glasgow Bar Association agrees with part 1 of question 63. 

 

If the parental order pathway is to act as a safety net for cases which fall outwith the 

new pathway, it would seem to be too stringent a requirement that those who 

contributed gametes are entered on the national register of surrogacy agreements.  

This may cause difficulties in certain cases, particularly those where donation has 

taken place overseas. If registration is required, some cases may find themselves 

caught between the two pathways. This is undesirable for all parties involved, in 

particular the child.  

 

Alternatively, we would support the position that where a parental order is sought, 

and where a genetic link with one intended parent remains a requirement, as we 

support, the link should be evidenced to the court by way of a DNA test or 

equivalent conclusive medical evidence. This is not an onerous requirement but 

provides certainty for the court before a parental order is granted. 
 
Consultation Question 64. 

 
 
19.82 We provisionally propose that there should be no maximum age limit for the 

grant of a parental order. The age of the intended parents should continue to be taken 

into account in the assessment of the welfare of the child in applications to grant a 

parental order. 

 
Do consultees agree? 
 

19.83 We invite consultees’ views as to whether under the new pathway there should 

be a maximum age limit for intended parents, and if so, what it should be. 

 

19.84 We provisionally propose that intended parents should be required to be at 

least 18 years old at the time that they enter into a surrogacy agreement under the 

new pathway. 
 
Do consultees agree? 

 

The Glasgow Bar Association agrees with the proposal in part 1 of the question. 

 

We do not think it is necessary to fix a maximum age for intended parents under the 

new pathway but it would be desirable for the intended parents’ ages to be taken 

into account as part of the welfare assessment carried out prior to the child’s 

conception. It would be of benefit to include their age as a specific consideration in 

the Code of Practice and would allow this to be considered in the round rather than 

an arbitrary maximum age being fixed. 
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We support the proposal that a minimum age of 18 be set for intended parents 

wishing to use the new pathway. 

 

 

Consultation Question 68. 

 
 
19.90 We provisionally propose that, for the new pathway, there should be a 

requirement that the surrogate and the intended parents should take independent legal 

advice on the effect of the law and of entering into the agreement before the 

agreement is signed. 

 
Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. 

 

 

Consultation Question 69. 

 
 
19.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

 

an enhanced criminal record certificate should be obtained for intended parents, 

surrogates and any spouses, civil partners or partners of surrogates; 

 

the body overseeing the surrogate arrangement should not enable a surrogate 

arrangement to be proceed under the new pathway where a person screened is 

unsuitable for having being convicted of, or received a police caution for, any 

offence appearing on a prescribed list of offences; and 

 

the body overseeing the surrogacy arrangement may also determine that a person is 

unsuitable based on the information provided in the enhanced record certificate. 
 
Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. 

 
 

19.92 We invite consultees’ views as to whether the list of offences that applies in the 

case of adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

 

 

The Glasgow Bar Association agrees that the list of offences that applies in the 

case of adoption is appropriate.  

 

 

Consultation Question 79. 
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19.102 We invite consultees’ views as to whether intended parents should be able to 

pay compensation to the surrogate for the following: 
 

pain and inconvenience arising from the pregnancy and childbirth; 

 

The Glasgow Bar Association agrees with this proposal – but in accordance with a 

fixed rate level of compensation. 

 

medical treatments relating to the surrogacy, including payments for each 

insemination or embryo transfer; and/or 

 

The Glasgow Bar Association agrees with this proposal – but in accordance 

with fixed rates. 

 

 

specified complications, including hyperemesis gravidarum, pre-eclampsia, an 

ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 

haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 

hysterectomy. 

 

 

The Glasgow Bar Association agrees with this proposal – but this will require to 

be case specific. 

 

19.103 We invite consultees’ views as to whether there are any other matters in 

respect of which intended parents should be able to pay the surrogate compensation. 

 

The Glasgow Bar Association has no additional comments to add. 

 
19.104 We invite consultees’ views as to whether the level of compensation 

payable should be: 

 

a fixed fee set by the regulator (operating as a cap on the maximum payable),  

 

or 
 

left to the parties to negotiate. 

 

 

The Glasgow Bar Association considers a fixed fee should be set by the regulator. 

 

 

Consultation Question 80. 

 
 
19.105 We invite consultees views’ as to whether intended parents should be able to 

pay compensation to the surrogate’s family in the event of the pregnancy resulting in 
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the surrogate’s death, including through payment of the cost of life assurance for the 

surrogate. 

 

The Glasgow Bar Association agrees with this proposal. 

 

 

Consultation Question 81. 

 
 
19.106 We invite consultees’ views as to whether: 
 

intended parents should be able to buy gifts for the surrogate; and 
 

if so, specific provision should be made for these gifts to be modest or 

reasonable in nature. 

 

The Glasgow Bar Association considers gifts should not be excluded however there 

should be a limit imposed regarding the extent of the gifts.  

 

 

Consultation Question 82. 
 
 
19.107 We invite consultees’ views as to whether it should be possible for the 

intended parents to agree to pay a woman for the service of undertaking a 

surrogacy. 

 
19.108 We invite consultees’ views as to whether, if provision is made for intended 

parents to pay a woman for the service of undertaking surrogacy, whether that the fee 

should be: 

 
any sum agreed between the parties to the surrogacy; or 
 

a fixed fee set by the regulator. 

 

The Glasgow Bar Association considers provision should be agreed for a fixed fee 

set by the regulator.  The fee will be for gestational services, and not in relation to  

the transfer of the child. 

 
 

19.109 We invite consultees’ views as to whether, if provision is made for intended 

parents to pay a woman a fixed fee for the service of undertaking surrogacy, what, if 

any, other payments the law should permit, in addition to that fixed fee: 
 
no other payments; 
 

essential costs relating to the pregnancy; 
 

additional costs relating to the pregnancy; 
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lost earnings; 
 

compensation for pain and inconvenience, medical treatment and 

complications, and the death of the surrogate; and/or 
 
gifts. 

 

 
The Glasgow Bar Association considers provision should be made for all of the 
above to be included in addition to any fixed fee payable to the surrogate.  

 

 

Consultation Question 83. 
 
19.110 We invite consultees’ views as to whether it should be possible for any 

payment the law permits the intended parents to pay the surrogate for her services 

to be reduced in the event of a miscarriage or termination of the pregnancy. 

 

The Glasgow Bar Association considers provision should not be reduced in the 

event of a miscarriage.  Much would need to depend on the circumstances of 

the termination of the pregnancy such as the health of the unborn baby and /or  

surrogate.  

 

We take the view that for payment to be linked to the child being born alive 

would be incompatible with the UN Convention on the Rights of the Child 

(“UNCRC”). 

 

 
19.111 We invite consultees’ views as to whether, if the law permits a fee payable to 

the surrogate to be able to be reduced in the event of a miscarriage or termination, 

whether such provision should apply: 

 
in the first trimester of pregnancy only; 
 

to any miscarriage or termination; or 
 

some other period of time (please specify). 

 

The Glasgow Bar Association considers provision should not be made for the fee to 

be reduced and apportioned depending on the trimester of the pregnancy.  

 

 

Consultation Question 84. 
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19.112 We provisionally propose that the types of payment that are permitted to be 

made to surrogates should be the same, whether the surrogacy follows our new 

pathway to parenthood or involves a post-birth application for a parental order. 
 
Do consultees agree? 

 

 

The Glasgow Bar Association agrees with this proposal. 

 

 

Consultation Question 85. 

 
 
19.113 We invite consultees’ views as to whether there are any categories of 

payment we have not discussed which they think intended parents should be able to 

agree to pay to the surrogate. 

 

The Glasgow Bar Association considers there are no other categories of 

payment. 

 

 

Consultation Question 86. 
 
 
19.114 We invite consultees to express any further views they have about the 

payments that intended parents should be able to agree to pay to the surrogate. 

 

The Glasgow Bar Association considers the payments and intended payments 

envisaged are covered by question 82. 

 

 

Consultation Question 87. 

 
 
19.115 We invite consultees’ views as to whether there are specific methods of 

enforcing limitations that are placed on payments to surrogates that we should 

consider as part of our review: 

 
for cases within the new pathway to parenthood; and 
 

for cases where a parental order is made after the birth of the baby. 

 

The Glasgow Bar Association considers provision should be made for the 

surrogacy agreement to be overseen by a regulated surrogacy agency, clinic or, 

possibly, by a professional such as a solicitor. In addition, we believe it is 

mandatory that the parties should receive legal advice prior to entering into the 

agreement.  
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Consultation Question 88. 
 
19.116 We provisionally propose that financial terms of a surrogacy agreement 

entered into under the new pathway to parenthood should be enforceable by the 

surrogate. 

 
Do consultees agree? 

 

 

The Glasgow Bar Association agrees with this proposal. 

 

 

19.117 We provisionally propose that if the financial terms of a surrogacy 

agreement entered into under the new pathway become enforceable, the ability to 

do so should not be dependent on the surrogate complying with any terms of the 

agreement relating to her lifestyle. 

 
Do consultees agree? 

 

 

The Glasgow Bar Association does not agree with this proposal.  

 

The lifestyle / health of the surrogate is paramount in any pregnancy and it is 

expected that any surrogate would comply with agreed terms relating to their 

lifestyle and if the surrogate does not comply with the terms this may have an 

impact on the surrogate’s ability to enforce the agreement.  

 

 

Consultation Question 92. 

 

19.121 We provisionally propose that it should be possible for a file to be opened, and the 

application process for obtaining registration of a child born from an international 

surrogacy arrangement and obtaining a passport to begin, prior to the 

birth of the child. 

 

Do consultees agree? 

 

The Glasgow Bar Association considers this could be useful to assist in smoothing 

the logistical path of international surrogacy but could become complicated given 

the potential for the surrogate to change her mind after the child's birth.  

 

Consultation Question 93. 

 

We invite consultees to provide us with evidence of the experience they have had of 

applying for a visa for a child born through an international surrogacy arrangement. In 

particular, we would be interested to hear how long the application took after the birth of 

the child, and any information consultees have of causes of delays in the process.  
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This question is not applicable to the Glasgow Bar Association.  

 

 

Consultation Question 94. 

 

19.123 We provisionally propose that it should be possible to open a file, and begin the 

process for applying for a visa in respect of a child born through an international 

surrogacy arrangement, before the child is born. The application will need to be 

completed after the birth of the child, and the issue of a passport in the child’s 

country of birth. 

 

Do consultees agree? 

 

The Glasgow Bar association considers this could be useful to assist in smoothing 

the logistical path of international surrogacy and is a more moderate step than 

authorising a passport application per question 92.  

 

 

19.124 We provisionally propose that the current provision made for the grant of a visa 

outside of the Immigration Rules where the intended parents are not the legal parents of 

the child under nationality law should be brought within the Rules. 

 

Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. 

 

19.125 We provisionally propose that: 

 

(1) the grant of a visa should not be dependent on the child breaking links 

with the surrogate; or 

 

(2) that this condition should be clarified to ensure that it does not prevent the 

child having contact, and an on-going relationship, with the surrogate. 

 

Do consultees agree? 

 

 

The Glasgow Bar Association agrees with both points. Clarification would be of use.  

 

19.126 We invite consultees’ views as to whether the current requirement for the grant of 

a visa outside the Rules that the intended parents must apply for a parental order within 

six months of the child’s birth should be removed (regardless of whether the availability 

of the visa is brought within the Rules), if our provisional proposal to remove the time 

limit on applications for parental orders is accepted. 

 

The Glasgow Bar Association considers if the time limit on applications is removed, 

this would make sense.  

 

 



31 

 

Consultation Question 95. 
 

19.127 We provisionally propose that it should be possible to open a file and begin 

to process for applying for a EU Uniform Format Form in respect of a child born 

through an international surrogacy arrangement, before the child is born. The 

application will need to be completed after the birth of the child. 

 

Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. 

 

 

Consultation Question 96. 

 

19.128 We invite consultees to provide us with evidence of the experience they have had 

of applying for a EU Uniform Format Form for a child born through an international 

surrogacy arrangement. In particular we would be interested to hear how long the 

application took after the birth of the child, and any information consultees have of 

causes of delays in the process. 

 

This question is not applicable to the Glasgow Bar Association.  

 

 

Consultation Question 97. 

 

19.129 We provisionally propose that the UK Government should provide a single, 

comprehensive guide for intended parents explaining the nationality and immigration 

consequences of having a child through an international surrogacy arrangement. 

 

Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. This comprehensive guide  

will be of assistance to many intended parents.  

 

 
Consultation Question 98. 

 

19.130 We provisionally propose that international surrogacy arrangements should not 

be eligible for the new pathway to parenthood. 

Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. 

 

 
Consultation Question 99. 

 

We provisionally propose that: 
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the Secretary of State should have the power to provide that the intended parents 

of children born through international surrogacy arrangements, who are recognised as     

the legal parents of the child in the country of the child’s birth, should also be recognised 

as the child’s legal parents in the UK, without it being necessary for the intended parents 

to apply for a parental order, but 

 

before exercising the power, the Secretary of State should be required to be satisfied 

that the domestic law and practice in the country in question provides protection 

against the exploitation of surrogates, and for the welfare of the child, that is at least 

equivalent to that provided in UK law. 

 

Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. It is important that   

the Secretary of State is satisfied.  

 

 
Consultation Question 100. 

 

19.134 We invite consultees to tell us of their experience of surrogacy arrangements in 

the UK involving foreign intended parents. 

19.135 We invite consultees’ views as to whether: 

 

any restriction is necessary on the removal of a child from the UK for the purpose of 

the child becoming the subject of a parental order, or its equivalent, in another 

jurisdiction; and 

 

if such a restriction is necessary, there should be a process allowing foreign intended 

parents to remove the child from the jurisdiction of the UK for this purpose and with the 

approval of the court and, if so, what form should that process take. 

 

This question is not applicable to the Glasgow Bar Association.  

 

 

 
Consultation Question 101. 

 

19.136 We invite consultees’ views as to whether the current application of the law 

on statutory paternity leave, and statutory paternity pay, to the situation of the 

surrogate’s spouse, civil partner or partner requires reform. 

 



33 

 

The Glasgow Bar Association considers more detailed consultation is required on 

this and our repsponse will depend on the outcome of this consultation.  

 

 
Consultation Question 102. 

 

19.137 We provisionally propose that provision for maternity allowance should be 

made in respect of intended parents, and that any such provision should be limited so 

that only one intended parent qualifies. 

Do consultees agree? 

 

The Glasgow Bar Association agrees with this proposal. 

 

 

Consultation Question 103. 

 
 
19.138 We invite consultees’ views as to: 
 

whether there is a need for reform in respect of the right of intended parents to take 

time off work before the birth of the child, whether for the purpose of induced 

lactation, ante-natal appointments or any other reason; and 
 
if reform is needed, suggestions on reform. 

 

 

The Glasgow Bar Association considers more detailed consultation is required on 

this and our response will depend on the outcome of this consultation.  
 
 

Consultation Question 104. 
 
19.139 We invite consultees’ views as to whether the duty of employers to provide 

suitable facilities for any person at work who is a pregnant woman or nursing mother 

to rest under Regulation 25 of the Workplace (Health, Safety and Welfare) 

Regulations 1992 is sufficient to include intended parents in a surrogacy 

arrangement. 

 

 

The Glasgow Bar Association is unable to answer this question which is more 

properly directed to those with employment law expertise. 

Consultation Question 105. 

 
 
19.140 We invite consultees’ views as to whether there are further issues in 

relation to employment rights and surrogacy arrangements and, if so, any 

suggestions for reform. 
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Please see the above response (Question 104.) 

 

Consultation Question 106. 

 
 
19.141 We invite consultees’ views as to whether they believe any reforms in  

relation to surrogacy and succession law are required. 

 

The Glasgow Bar Association is unable to answer this question which is more 

properly directed to those with succession law expertise.  

 

 
Consultation Question 108. 

 

19.145 We invite consultees’ views as to whether there are any other legal issues in 

relation to surrogacy, not covered in this Consultation Paper, that merit 

examination. 

 

The Glasgow Bar Association considers that the "Ten year" rule in relation to egg 

freezing requires to be carefully considered.  

 

 
Consultation Question 111. 

 

18.6   We invite consultees’ views as to the impact (social, emotional, financial or 

otherwise) of the current law where the intended parents are not the legal parents from 

birth of the child born of the surrogacy arrangement. 

 

The Glasgow Bar Association considers there is a balance to be struck given the 

current law regarding application for a parental order and the impact both upon 

the intended parent and the child of the current law. If the current law were 

changed, careful thought is needed.  

 
 

Consultation Question 114. 

18.13 We invite consultees who consider that they might be able to fulfil the roll of    

the independent professional discussed in Chapter 9 to tell us their profession; and 

what they would charge to provide such a service. 

 

This question is not applicable to the Glasgow Bar Association. It should more 

appropriately be answered by any individual member who considers this question 

applicable to them.  
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Consultation Question 118. 

 

18.22 We invite consultees’ views as to any other impact that we have not specifically 

addressed in this chapter, or the preceding chapters, of this paper. 

We consider it important that the "Ten year" rule which applies to egg freezing 

is reconsidered immediately. It is arbitrary and causes significant distress to 

women who are impacted by it. We also consider that the rules around the use 

of frozen embryos should be reconsidered. 

 

THIS NOW CONCLUDES THE CONSULTATION RESPONSE BY THE 

GLASGOW BAR ASSOCIATION 
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Introduction 

1. National AIDS Trust (NAT) is the UK’s HIV policy and campaigning charity. We develop policy 

and campaign to stop the spread of HIV and improve the lives of people living with HIV. We 

provide fresh thinking, expertise and practical resources. 

 

2. The British HIV Association (BHIVA) is the leading UK association representing professionals 

in HIV care. Since 1995, we have been committed to providing excellent care for people 

living with and affected by HIV. BHIVA is a national advisory body on all aspects of HIV care 

and we provide a national platform for HIV care issues. Our representatives contribute to 

international, national and local committees dealing with HIV care. In addition, we promote 

undergraduate, postgraduate and continuing medical education within HIV care. 

 

3. The British Association of Sexual Health and HIV (BASHH) was formed in 2003 and aims to 

promote, encourage and improve the study and practice of diagnosing, treating and 

managing sexually transmitted infections, HIV and other sexual health problems; innovate 

and deliver excellent tailored education and training to health care professionals, trainers 

and trainees in the UK; determine, monitor and maintain standards of governance in the 

provision of sexual health and HIV care; advance public health in relation to sexually 

transmitted infections, HIV and other sexual health problems; and champion and promote 

good sexual health and provide education to the public. 

 

4. Public Health England estimates that in 2017, 101 600 people were living with HIV in the 

UK.1 Advances in treatment mean HIV is now a manageable long-term condition and those 

diagnosed in go od time and who respond well to treatment can expect good health and a 

normal life expectancy. HIV is classified as a disability under the Equality Act 2010 from the 

point of diagnosis. 

 

5. We welcome the opportunity to respond to the Law Commission’s consultation on surrogacy 

law reform. We believe this review by the Law Commission presents an opportunity to 

update the law in relation to gamete donation from people living with HIV, which currently 

prohibits people living with HIV from being the biological parent in surrogacy arrangements. 

 

6. This submission covers our response to the following questions: 

Consultation Question 108: We invite consultees’ views as to whether there are any other legal 

issues in relation to surrogacy, not covered in this Consultation Paper, that merit examination. 

Consultation Question 118: We invite consultees’ views as to any other impact that we have not 

specifically addressed in this chapter, or the preceding chapters, of this Consultation Paper. 

 

 

                                                           
1 Nash S, Desai S, Croxford S, Guerra L, Lowndes C, Connor N, Gill ON. Progress towards ending the HIV 
epidemic in the United Kingdom: 2018 report. November 2018, Public Health England, London. 



 

 

The law on gamete donation and HIV 

1. Current Human Fertilisation and Embryology Authority (HFEA) policy is that any gamete 

donation from a person living with HIV is prohibited. HFEA Code of Practice (9th ed.), Chapter 

11. Donor recruitment, assessment and screening, T52 b. states “the donors must be negative 

for HIV1 and 2, HCV, HBV and syphilis”2. 

 

2. This policy is based on the Human Fertilisation and Embryology Act 1990 Schedule 3A(7) which 

states “In relation to donations of gametes or embryos other than partner-donated sperm or 

partner-created embryos, licence conditions shall require compliance with the selection 

criteria for donors and the requirements for laboratory tests laid down in section 3 (donations 

other than by partners) of Annex III to the second Directive.”3 

 

3. The European Union Tissues and Cells Directive 2006/17/EC Annex III (3.2) states “the donors 

must be negative for HIV 1 and 2, HCV, HBV and syphilis”4. 

 

Why this relevant to surrogacy arrangements 

4. This policy impacts on people living with HIV seeking surrogacy arrangement including gay 

male couples (either serodiscordant5 or both living with HIV) or heterosexual couples (where 

the man is living with HIV) who wish to use a surrogate. Anecdotally, we have heard that some 

couples will visit the US to access surrogacy programmes available for people living with HIV 

there. However, the high costs involved means this option is not available to everyone. 

 

5. The policy also has a negative impact in a co-maternity scenario, where a lesbian couple where 

one is living with HIV and wishes to have her egg implanted in her partner, and a ‘known 

donation’ scenario, where a woman wishes to receive a gamete donation from a friend or 

female relative living with HIV.  

Why the law should be changed 

6. HIV can be transmitted via blood, semen, pre-seminal fluid, rectal fluids, vaginal fluids, and 

breast milk. It should be noted that HIV is not a genetic condition and is not passed on via the 

gamete, therefore there is no risk of onward transmission to the child through gamete 

donation from a person living with HIV. The existing policy was therefore designed to 

prevention onward transmission to the gamete recipient. 

 

7. However, the HFEA’s policy does not reflect the medical advances that have occurred in HIV 

over the last decade. People living with HIV who are on effective treatment and have an an 

undetectable viral load (97% of those on HIV treatment in the UK6) cannot transmit HIV to 

their sexual partners. This is often referred to as ‘Undetectable = Untransmissable’, or the 

                                                           
2 https://www.hfea.gov.uk/media/2793/2019-01-03-code-of-practice-9th-edition-v2.pdf 
3 http://www.legislation.gov.uk/ukpga/1990/37/schedule/3A 
4 http://www.legislation.gov.uk/eudr/2006/17 
5 A ‘serodiscordant’ relationship is one where one partner is living with HIV and the other is not.   
6 Nash S, Desai S, Croxford S, Guerra L, Lowndes C, Connor N, Gill ON. Progress towards ending the HIV 
epidemic in the United Kingdom: 2018 report. November 2018, Public Health England, London. 



 

 

U=U statement, based on the findings of the PARTNER7 and PARTNER 28 studies (amongst 

others9).  

 

8. It is sufficient evidence for clinicians to be able to advise heterosexual couples where a partner 

is living with HIV that they can conceive naturally without risk of HIV transmission to their 

partner or their baby, provided they are adherent to treatment and have an undetectable viral 

load. HIV is now a manageable long-term condition with normal life expectancy, so it is not 

perceived as an obstacle to having a family by people living with HIV or their clinicians.  

 

9. Since there is no medical basis for excluding people living with HIV who have an undetectable 

viral load from gamete donation, continuing this policy appears unjustified. People living with 

HIV are deemed to have the protected characteristic of disability (paragraph 6(1), Schedule 1, 

Equality Act 2010) so this policy potentially amounts to indirect disability discrimination. 

 

10. Representatives from NAT and the British HIV Association (BHIVA) met with the HFEA on 28 

May 2019. The HFEA acknowledged that the existing policy on gamete donation and HIV is out 

of step with medical advances in HIV treatment, but stated that their policy is adopted directly 

from primary legislation (Human Fertilisation and Embryology Act 1990) and would therefore 

require a change in the law. 

 

11. Although the Human and Fertilisation Act 1990 refers to requirements within EU law, we have 

contacted colleagues in the HIV sector across the European Union and discovered that there 

is variation in how countries have interpreted the Directive. For example, in the Netherlands, 

there is a distinction between people donating to a sperm or egg bank versus those who are 

prospective parents. In the latter case, prospective parents living with HIV who have an 

undetectable viral load are accepted as donors.10 

 

12. We therefore believe the Human and Fertilisation Act 1990 should be reformed to allow 

prospective parents living with HIV who have an undetectable viral load to be the biological 

parents in surrogacy, co-maternity and known donation parenting arrangements. 

 

 

                                                           
7 Rodger AJ, Cambiano V, Bruun T, et al. Sexual Activity Without Condoms and Risk of HIV Transmission in 
Serodifferent Couples When the HIV-Positive Partner Is Using Suppressive Antiretroviral Therapy. JAMA 
2016;316; 171-11. https://www.ncbi.nlm.nih.gov/pubmed/27404185  
8 Rodger AJ, Cambiano V, Bruun T, et al. Risk of HIV transmission through condomless sex in serodifferent gay 
couples with the HIV-positive partner taking suppressive antiretroviral therapy (PARTNER): final results of a 
multicentre, prospective, observational study. Lancet. 2019; (published online May 2.) 
http://dx.doi.org/10.1016/S0140-6736(19)30418-0  
9 Cohen MS, Chen YQ, McCauley M, Gamble T, Hosseinipour MC, Kumarasamy N, et al. Antiretroviral therapy 
for the prevention of HIV-1 transmission. N Engl J Med. 2016;375(9):830-9. 
https://www.nejm.org/doi/full/10.1056/NEJMoa1600693#article citing articles; Bavinton BR, Pinto AN, et al. 
Viral suppression and HIV transmission in serodiscordant male couples: an international, prospective, 
observational, cohort study. Lancet. 2018; (published online July 16.) http://dx.doi.org/10.1016/S2352-
3018(18)30132-2      
10 Personal communication with  Netherlands. 27 August 2019. 



 

 

The impact on people living with HIV 

13. The issues raised in this submission are not hypothetical. NAT have spoken to a number of 

people who have been negatively affected by this policy, including P – whose experience is 

outlined below.  

 

14. P is a gay man who has been living with HIV since 1991. He has been with his partner, who is 

HIV-negative, for 11 years. Three years ago they decided they would like to start a family. After 

attending various conferences and making plans, P and his partner went for an initial 

consultation with a surrogacy agency. It then became clear that P could not be biologically 

involved in conceiving his children, because of his HIV status. This was a massive shock to P 

and his partner. As P has an undetectable viral load, they know that he is unable to transmit 

HIV sexually and if they were a heterosexual couple they would be able to conceive naturally 

with no risk of transmission to P’s partner or his child. The experience has been very 

distressing for P, bringing up feelings of stigma and discrimination that he has not felt since 

the early years of his diagnosis. P and his partner believe this policy is archaic and completely 

out of date from a medical point of view. 

Recommendation 

15. For the reasons outlined in this submission, it is our view that the law as it is currently written 

is discriminatory and must be changed. We therefore strongly recommend that the Law 

Commission calls for an update to the Human Fertilisation and Embryology Act 1990 to 

ensure it no longer discriminates against people living with HIV who are hopeful prospective 

parents using surrogacy arrangements. 
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Consultation Question 7. 

1.1 In respect of a domestic surrogacy arrangement, we provisionally propose that, before 
the child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will 
include a statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 
subject to the surrogate’s right to object. 

Do consultees agree? 

Yes. This approach is respectful of the autonomy of all parties to the arrangement. It recognises 
the surrogate’s own autonomous choice to carry a child for intended parents. It should reduce 
concerns on both sides. Under the current system the surrogate may be concerned that the IPs will 
not accept the child and the IPs might be concerned that the surrogate will not wish to relinquish 
the child. The new pathway focuses on the legal framework reflecting the wishes of the parties to 
the agreement, while retaining scope for disagreement to be settled by the Courts.  

There are also advantages to this model from the perspective of children born through surrogacy 
for the following reasons:  

Medical Care 

It is appropriate that those who intend to care for the child for the rest of his or her life have legal 
parenthood at birth for the purposes of medical care of the child. The present framework does not 
enable those who usually intend to raise the child to become the child’s legal parents until 6 weeks 
after birth. It should also be noted that a PO can take up to a number of months, even if the process 
is started after the required 6 week period. Until a PO is granted, decision-making power for the 
child in relation to medical treatment, for example, lies with the surrogate and her partner (if she 
has one), even if she has handed over the child. 

In order to administer medical treatment (outside of emergency scenarios, Re O [1993]) the consent 
of those with parental responsibility is required. For some medical interventions, the consent of one 
person with parental responsibility is required. For more serious interventions, the consent of others 
with PR might be required: sterilisation: (Re J [2000]), non-therapeutic circumcision: Re J (child’s 
religious upbringing and circumcision) (1999), vaccination: Re C (Welfare of the Child: 
immunisation) [2003]).  

 

Although it might be extremely unlikely that intending parents would not be involved in decision-
making, it is unsatisfactory that they have no legal right to be involved in medical decisions. It is 
most appropriate that the intending parents should be consulted and involved in such decision-
making by the healthcare practitioners. If the child in question were suffering from a condition 
where the withdrawal of treatment was proposed, it is also most appropriate that the intending 
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1 In relation to parental disputes over circumcision, see Re J (Specific Issue Orders: Muslim Upbringing and 

Circumcision) [1999] 2 FLR 678, and Re S (Specific Issue Order: Religion: Circumcision) [2004] EWHC 
1282 (Fam), [2005] 1 FLR 236, in relation to disputes over vaccinations, see Re C (Welfare of the Child: 
Immunisation) [2003] 2 FLR 1054; [2003] 2 FLR 1095, CA, LCC v A, B, C and D [2011] EWHC 4033 and 
F v F [2013] EWHC 2683 (Fam). 

2 S. 1(3). 

3 EWHC 33 (Fam). 

4 [2007] EWCA Civ 1053. 

5 EWFC 36(Fam). 

6 N Gamble, ‘A Better framework for United Kingdom surrogacy?’ in S Golombok et al (eds), Regulating 
Reproductive Donation (Cambridge University Press, 2016), at p 148. 

7 Ibid, pp 148-149. See CD v EF and AB (2016) EWHC 2643 (Fam).  

parents are involved in the consultations. There have been numerous examples of such issues being 
brought to Court (Portsmouth NHS Trust v Wyatt [2004], NHS Trust v X [2012], An NHS Trust v B 
[2006], An NHS Foundation Trust v R [2013], A Children’s Hospital NHS Trust v Mr Y and Mrs Y 
[2014], King’s College Hospital NHS Foundation Trust v T, V and ZT [2014], GOSH v Yates and 
Gard [2017] EWHC 1999 (Fam), Alder Hey NHS Trust v Evans [2018] EWHC 308). The intending 
parents should be involved in the Court process if this occurred, since they intend to care for the 
child.  

Moreover, the current situation is more likely to lead to disagreements and/or delay around medical 
decision-making. If the surrogate mother and her partner (if she has one) do wish to be involved, 
the involvement of up to four parties in medical decision-making for infants could give rise to 
disagreement and delay in treatment. While it is perhaps unlikely that such agreement would arise, 
a range of cases has come before the courts where two parents are in disagreement about the 
provision of treatment, circumcision and vaccinations.1 The possibility for dispute may be increased 
if up to four individuals are involved in decision-making. 

 

I note that there are also proposals to ensure that IPs under the parental order pathway can acquire 
PR on the birth of the child. This is a positive proposal.  

 

Restrictions on the Powers of the Court to Reallocate Parenthood  

 

Apart from the issue of medical decision-making, the current system of POs can also have other 
disadvantages from a children’s rights perspective. At present, in cases of disputes between 
surrogates and intending parents, the court will decide who will care for the child based on ‘welfare 
of the child checklist’ under the Children Act 1989.2 For example, in Re TT [2011] the Court 
awarded a residence order in favour of the surrogate when a dispute arose.3 By contrast, in Re N 
[2007]4 and Re M [2015]5 the intending couple were awarded a residence order for the children 
involved, based on considerations of their welfare. However, as Gamble notes, the Family Court’s 
power in arbitrating such disputes is limited.6 The Court can award residence but not re-allocate 
parenthood.7 This is unsatisfactory from the child’s perspective. It means that children may be living 
with people who are providing them with long-term care but cannot become their legal parents. The 
issue here is that in cases such as the above, the parental responsibility of the legal parents, with 
whom the child does not reside, will remain, and there are some instances where the consent of each 
person with parental responsibility is needed. These include decisions removing a child from the 



DR KATHERINE WADE. UNIVERSITY OF LEICESTER. 

 4 

 

 
8 Surrogacy: Review for Health Ministers of Current Arrangements for Payments and Regulation - Report of the 

Review Team (1997), the ‘Brazier Report’, citing the Warnock Committee’s conclusions.  

UK for more than a month (Children Act 1989, S. 13(1)(b)),  and changing the surname of a child  
(Children Act 1989, S. 13(1)(b)), for example. A system which allows for legal parenthood to be 
given to those who intend to provide long-term care for the child and who have been approved to 
do so, is preferable to the current system.  

 

The Legal Status of Intending Parents after the Birth of the Child  

 

The proposal that it should be legally possible for intending parents to be the legal parents of 
children after birth gives intending parent(s) a legal status, which makes it easier for them to be 
involved in the birth process. They have a defined legal position in relation to the child in the 
hospital. Currently, if a surrogate needed to remain in hospital after the birth of the child, it is 
likely that the child could not be removed from the hospital by the intending parents. Such a 
situation would be not be in the best interests of a newborn child. The intending parent(s), who is 
ready to receive the child into their care, would most likely not be permitted to do so and the child 
may be in the hospital environment with the surrogate, who may be unwell and potentially unable 
to provide care for the child. 

Moreover, the proposal can contribute to a positive perception of surrogacy arrangements. This is 
in the best interests of children who are born through surrogacy. One of the goals of a new 
surrogacy framework is to move away from notions that surrogacy should be discouraged and to 
encourage a positive perception of the practice as a way of building a family. In reforming 
surrogacy law, it is important to bear in mind that children should be told about the manner of 
their birth. Learning that their legal parents were not permitted to take them home where the 
surrogate needed to remain in hospital, or that they were handed over from the surrogate to the 
intending parents in hospital carparks, for example, does not paint the arrangement in a positive 
light. Such details could lead to perceptions that the circumstances of their birth were done in 
secret or are poorly regulated in order to dissuade people from such forms of assisted 
reproduction. It should be noted that earlier reports regarding surrogacy explicitly stated that it 
was hope that surrogacy would “wither on the vine”.8 The impact of such perceptions on the 
offspring born in such a manner were not addressed. The proposals for legal parenthood under 
the new pathway, if introduced, would move away from such an approach, and would help to 
ensure that those who are born through such methods perceive that manner of their birth as 
regulated in a way which enables all parties to have interests protected.  

Paragraph 8.13 
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13 [2002] EWHC 1593 (Admin), [2002] 3 FCR 731.  

Consultation Question 9. 

1.2 We provisionally propose that the prohibition on the use of anonymously donated 
gametes should apply to traditional surrogacy arrangements with which a regulated 
surrogacy organisation is involved. 

Do consultees agree? 

Yes.  

There is no defensible justification for anonymous gamete donation. A person who is born through 
surrogacy and/or gamete donation will become an independent rights-holder. Under both the European 
Convention on Human Rights and the Convention on the Rights of the Child, such individuals will 
have a right to identity. A legal right to know one’s origins has been recognised as an aspect of one’s 
private life under Article 8 of the European Convention on Human Rights.9 In Gaskin v UK, which 
concerned a man’s request for information about care proceedings made during his childhood, it was 
stated a person has a ‘vital interest, protected by the Convention, in receiving the information 
necessary to know and to understand their childhood and early development’.10 In Mikuliç v Croatia11 
a girl complained of serious delays in the determination of a paternity suit. It was stated: 

Private life, in the Court's view, includes a person's physical and psychological integrity and 
can sometimes embrace aspects of an individual's physical and social identity. Respect for 
“private life” must also comprise to a certain degree the right to establish relationships with 
other human beings.12 

The right was also recognised in domestic case law concerning donor anonymity in Rose v Secretary 
of State.13 While the issue of whether donor anonymity was compatible with the ECHR was not 
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17 E. Blyth, M. Crawshaw, L. Frith and C. Jones, ‘Donor-Conceived People’s Views and Experiences of their 
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See generally, C. Lorbach, Experiences of Donor Conception: Parents, Offspring and Donors Through the 
Years (London: Jessica Knightley, 2003).  

decided, it was held that Article 8 of the Convention required that people should be able to ‘establish 
details of their identity as individual human beings’, including information about their origins and that 
this is was part of their ‘physical and social identity and psychological integrity’.14 Freeman argues 
that the right to know one’s genetic origins is ‘…an organising framework for holding together our 
past and our present and it provides some anticipated shape to future life’.15 It is recognised that an 
individual may suffer psychologically if they wish to have access to such information but cannot 
access it, for example.16 The importance of knowing one’s origins for one’s sense of self is supported 
by donor-conceived individuals, some of whom see the information as central to their identity and 
experience positive emotions in being able to trace their origins.17 

I argue that the right to know one’s origins is concerned with three elements: identity, welfare and 
autonomy. However, the latter principle, autonomy, has been overlooked in the debate up to this 
point. It must be recognised that people who are born through assisted reproduction will become 
individuals with their own autonomy, which develops from childhood to adulthood. They should be 
able to make informed choices themselves about information about their origins, including the 
significance they will attach to genetic or gestational links, and whether they wish to contact 
individuals with whom they have such links. In order to exercise their autonomy in this regard, 
information about the manner of their birth must be given to them so they can decide whether they 
want to identify individual with whom they have a gestational or genetic link, as well as intended 
parents. Anonymous gamete donation does not allow this to happen. It eliminates the possibility for 
the exercise of autonomy by people born through such methods to exercise autonomous choice over 
the information.  

Parental autonomy cannot be used to justify the use of anonymous gamete donation. In other words, 
anonymous gamete donation is not justifiable on the basis that it is the preference of the intending 
parents. This is because the exercise of parental autonomy in this manner wrongs their offspring. If a 
person never knows that they were born through assisted reproduction and believes that their parents 
are their genetic parents, they may not experience a harm, but they have been wronged. There is 
information about them which they may find important for their welfare and identity which is not 
given to them. This argument is fully set out in the attached draft article.     Paragraph 8.21 
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Consultation Question 10. 

1.3 We invite consultees’ views as to whether the use of anonymously donated sperm in 
a traditional, domestic surrogacy arrangement should prevent that arrangement 
from entering into the new pathway. 

Yes. In line with my argument in consultation question 9, the use of anonymous gamete 
donation should prevent the arrangement from entering the new pathway. Anonymous 
gamete donation is not permitted in the domestic legal framework. The only way in 
which anonymously donated gametes could be used is if such sperm is imported and 
used in a traditional surrogacy arrangement without the use of a licensed clinic. The 
Commission is right in its view that the new legal pathway should not be seen as 
condoning the practice and should restrict access to arrangements where information 
about origins is available. 

However, there are two counter-arguments to be addressed. One counter-argument 
might be that children should not be disadvantaged because of the manner of their birth. 
In other words, opponents to my position above could argue that the fact that children 
were conceived with the use of anonymous sperm should not disadvantage them under 
the current legal system. I have argued above that the new legal pathway has advantages 
for children. Therefore, the question which arises is whether restricting access for IPs 
who use anonymous sperm to the new legal pathway could disadvantage children born 
to these parents. However, I argue that not permitting access to the new legal pathway to 
those who use anonymous sperm in surrogacy arrangements would not disadvantage 
children so greatly that the restriction should not be permitted. The parental order system 
takes more time, the IPs do not have legal parenthood on the birth of the child and there 
are more effective ways of assessing the welfare of the child under the new pathway. 
However, the intending parents could still apply for parenthood through a parental order, 
and the welfare of the child can be assessed post-birth. Therefore, restricting access to 
the new pathway to those who use non-anonymous gametes is a proportionate measure 
to adopt in pursuing the aim of reducing the number of IPs who use anonymous sperm in 
surrogacy arrangements. The right to know one’s origins should be protected as far as 
possible. As outlined above, not permitting individuals access to information about their 
origins infringes their right to make autonomous choices about the significance of this 
information for their own lives. Such information has the potential to contribute to their 
welfare and sense of identity. Therefore, not having access to the new pathway has less 
serious implications for the rights of children born through surrogacy, than the violations 
caused to their rights to have access to their origins, which would be caused through the 
use of anonymous gametes. 

The second counter-argument is that outside surrogacy arrangements, it is possible for 
people to be the legal parents of a child conceived with anonymously donated gametes 
(para. 8.19). While this may be the case, that it not a sufficient argument for permitting 
arrangements which use anonymous gametes to be included in the new pathway. This 
argument is essentially saying that because individuals can get around the restrictions of 
the domestic law on anonymous gametes by seeking treatment in another jurisdiction in 
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the case of IVF, there should be no restrictions on their attempt to do so in the context of 
surrogacy. However, the resultant anomaly can be justified. It is more difficult to seek to 
condone anonymous gamete donation in the case of IVF; it might mean changing the 
laws on motherhood so that a woman who gives birth to a child who is conceived using 
anonymous gametes must apply for a parental order. Whether such an approach should 
be taken is outside the scope of this report. However, for the purposes of setting out 
requirements for the new pathway, where the aim is to ensure the protection of 
offspring’s right to know their origins, the restriction is justified. This is because, as I 
have outlined above, as a matter of principle, the use of anonymous gamete donation is 
unjustifiable. Allowing for the use of the new pathway for parents who avail of 
anonymous gametes sends the wrong message about the right of offspring to know their 
origins; it signals that parents’ choices over their children’s right to access information 
can be prioritised over the offspring’s rights and, as I have outlined in Question 9, this 
cannot be justified.  

 

 

 

Paragraph 8.22 

 

 

 

 

 

 

 



DR KATHERINE WADE. UNIVERSITY OF LEICESTER. 

 10 

Consultation Question 18. 

1.4 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period during 
which she can exercise her right to object, the arrangement should not proceed in the 
new pathway and the intended parents should be required to make an application for 
a parental order. 

 In order to be consistent with the proposals regarding a surrogate who has periods 
of capacity and incapacity during the time during which she can exercise a right to 
object (paras 8.31-paras. 8.33), it should be the case that a surrogate can give 
informed consent during this time to the acquisition of legal parenthood by the 
intending parents. In the same way as the concept of “positive consent” operates in 
the context of the surrogate with fluctuating capacity, this would mean that the 
arrangement could stay in the new pathway. This would only operate if the 
surrogate was aware that she was going to die.  

 Note: In paragraph 8.33, the term “positive” consent could be omitted. Informed 
consent is the legal terminology which refers to consent given voluntarily by a 
person with capacity, who has adequate information.  
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Consultation Question 19. 

1.5 We provisionally propose that, for surrogacy arrangements in the new pathway, where 
both intended parents die during the surrogate’s pregnancy, the intended parents should 
be registered as the child’s parents on birth, subject to the surrogate not exercising her 
right to object within the defined period. 

Do consultees agree? 

Yes. All children must be treated the same regarding the right to know their origins. Where 
parents die, all information about genetic, gestational and intentional parents must be collected 
and stored in such a way that offspring will be able to access the information.  

1.6 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 
pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 
interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would 
be permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 
surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 
possible for the intended parents to be registered as the child’s parents, but that 
there should be a procedure for the surrogate to provide details of the intended 
parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 
arrangements 

For surrogacy arrangements outside the new pathway where both intended parents die during 
the surrogate’s pregnancy or before a parental order is made, it must also be the case that all 
offspring are treated the same regarding the right to know their origins. It must be possible to 
record the role of the gestational, genetic and intentional parents for surrogacy arrangements in 
a way that offspring can access. The Report indicates at para 8.76 that the decisions to place 
such information in the registry is made by the surrogate. However, there should be a legal 
mechanism whereby the information which is held by the clinic must be passed on to the 
Surrogacy Register in the case of the death of both IPs.  
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Consultation Question 28. 

1.7 We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to 
object, assuming that she does not exercise her right to object. 

Do consultees agree? 

No. 

In line with my comment for Consultation Question 7 above, the retention of parental 
responsibility by the surrogate during this time could cause complications when decisions may 
need to be made regarding the care of the child, in particular medical treatment decisions.  

Such a proposal would seem to undo some of the advantages of having a system whereby 
intending parents can acquire parental responsibility before the birth of the child.  

 

 

Consultation Question 26. 

1.8 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire parental 
responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

Yes, it is important that IPs have PR under the parental order pathway so that they can give consent 
for medical care, for example.  

However, the requirement that the “child is living with them or [is] being cared for by them” needs 
to be interpreted broadly. To return to the anecdotal scenario above where a surrogate is unable to 
leave hospital and the child remains with her: while she technically may be providing day-to-day 
care for the child as the child is with her, she may not wish to have any involvement in care 
decisions for the child. It should be the case that IPs who (a) do not have day-to-day care of the child 
in this type of scenario, and (b) intend to make a parental order, can also gain parental responsibility. 
However, how they can provide evidence to the hospitals that they have parental responsibility 
needs to be considered. Perhaps a certification of PR be issued by the Court before the birth of the 
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Consultation Question 29. 

1.9 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended 
parents, during the period in which parental responsibility is shared; and 

(2) whether it should operate to restrict the exercise of parental responsibility by the 
party not caring for the child or with whom the child is not living. 

Yes. Under the new pathway, the surrogate should not have parental responsibility unless she objects 
to the acquisition of parenthood by the intending parents. It is not clear in the report why she should 
retain parental responsibility.  

Under the old pathway, restrictions should be placed on her ability to exercise parental authority in 
circumstances where she does not live with the child and/or does not have (or wish to have) day-to-
day responsibility for the child.  

 

 

child. Hospital staff need to be made familiar with the process of surrogacy arrangements and such 
certifications.  

As I argued above, having a number of people who have PR could make decisions about medical 
care more complicated, especially if the intending parents do not have access to/contact with the 
child (for example, if neither of the IPs are legal parents). 

 

Paragraph 8.132 
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Consultation Question 30. 

1.10 We provisionally propose that traditional surrogacy arrangements should fall within 
the scope of the new pathway. 

Do consultees agree? 

Yes. The Report is based on the principle that the autonomy of women who wish to become 
involved in surrogacy arrangements should be respected, subject to their fully informed and 
voluntary consent. If a woman chooses to be a gestational carrier for intending parent(s), she should 
also be permitted to make the choice to use her own ovum for this purpose. Similarly, the 
autonomy of IPs who make informed choices to avail of traditional surrogacy should be respected. 
Moreover, as the Report notes, the medical risks of gestational surrogacy are higher than traditional 
surrogacy (since the former involves IVF), meaning that restrictions would be placed on the 
conditions under which a woman who wished to be a surrogate could exercise her autonomy if 
traditional surrogacy was prohibited.   

Moreover, traditional surrogacy could have benefits for children. I agree with the views of the 
Consultation Paper at para 9.20 that traditional surrogacy may be advantageous because the parents 
can get to know the other genetic parent of their child. As is the case with gamete donors, children 
would not have to wait until they are 16 to find out non-identifying information about the person 
who contributed genetic material and until they are 18 to find out identifying information about 
them. During their childhood, they could have contact with their surrogate mother, if they chose to 
do so. They could also be told information about her from their parents. It can be argued that this 
could be beneficial for children in terms of their psychological welfare and the development of 
their identity.  

Paragraph 9.29 
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Consultation Question 32. 

1.11 We invite consultees’ views as to whether independent surrogacy arrangements should 
be brought within the scope of the new pathway. 

1.12 We invite consultees’ views as to how independent surrogacy arrangements might be 
brought within the scope of the new pathway. 

The proposals whereby independent arrangements could be managed through an independent 
professional, such as a lawyer, who could enter them into the new pathway, is sensible.  

However, in order for this to happen there would need to be investment in a public education 
campaign which stresses the advantages of the new pathway, including independent legal advice and 
counselling. Moreover, the rights of children to know about their origins would be better protected in 
the new pathway, which should also be emphasised in such an educational campaign.  
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Consultation Question 43. 

1.13 We provisionally propose that, in England and Wales, where the making of a parental 
order in respect of a child born of a surrogacy arrangement has been recorded in the 
Parental Order Register, the child should be able to access his or her original birth 
certificate at the age of 18. 

Do consultees agree? 

Yes. The law in England and Wales must be brought in line with the line in Scotland.  

Paragraph 10.80 
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Consultation Question 44. 

1.14 We provisionally propose that where children are born of surrogacy arrangements that result 
in the intended parents being recorded as parents on the birth certificate, the full form of that 
certificate should make clear that the birth was the result of a surrogacy arrangement. 

Do consultees agree? 

Yes, as this would alert the offspring to the fact that their birth was as a result of surrogacy and that 
there is additional information about their birth mother to be found on their original birth certificate. 
It is perhaps unlikely that individuals born through surrogacy will not know of the manner of their 
birth and/or the identity of their surrogate. However, the recording of this information ensures that 
such individuals will discover such information if they apply for their birth certificate. Such a 
system which alerts offspring to the manner of their birth through surrogacy and the availability of 
identifying information about gestational, genetic or intending parents should be introduced for all 
birth certificates for surrogacy-conceived individuals, whether the arrangements went through the 
new pathway or parental order pathway.  

I argue that all offspring born through surrogacy (and all forms of assisted reproduction such as 
gamete donation) should find out on receipt of their original birth certificate that they were born 
through such means. This is because the right of offspring born through assisted reproduction to 
know their origins should be protected. I argued that this right is concerned with the offspring’s 
welfare, identity and autonomy. In order to protect the right to make autonomous choices about 
information which is relevant to one’s origins, one must first be provided with the information about 
the manner of one’s birth and the fact that additional identifying information is available if they 
wish to access it. It is up to each individual how much significance they wish to attach to genetic, 
gestational and intentional parenthood. Some individuals may attach much significance to such 
information and some may not, but it is for each individual to decide for themselves whether they 
wish to access such information.  

I do not think, however, that birth certificate notification goes far enough. This is because not 
all individuals seek out their birth certificate. Those who are born through assisted 
reproduction should be notified about the availability of additional information about their 
origins by letter. Opponents of my arguments may think that this is an encroachment on parental 
autonomy. However, as I argued above, parental autonomy should not be exercised in a way which 
harms the autonomy of others. Children who are deceived about their origins are wronged because 
the State and parents hold information which they may find important for their own life plans and do 
not provide it to them. If parents do not wish to tell their children because they want to maintain the 
illusion of a genetic link between them and the child, this raises the question of why their choice to 
attach significance to genetics is more important than their children’s autonomous choices in 
relation to such information. Opponents of my argument might claim that parents may not wish to 
tell as it may upset the child. It cannot be guaranteed that it could never be harmful to disclose to a 
child the manner of their birth and availability of information of gestational, genetic and/or intended 
parents. However, I argue that there is harm in the current framework where individuals are not 
notified. Those who are deceived about their origins and never find out have been deceived, and 
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therefore wronged. Those who find out inadvertently by being told by someone or by doing a DNA 
test, which are now readily available, may experience harm from learning of the secrecy.  

Therefore, I suggest a system of mandatory disclosure. As well as birth certificates which alert 
those born through surrogacy to the manner of their birth and the availability of further 
information about gestational, genetic and/or intended parents, a letter should be sent to such 
children to alert them to such information. The letter could be sent at the age of 16. This aligns 
with the current law on medical treatment, for example, which allows children to give their own 
consent for medical, surgical and dental treatment at this age (Family Law Reform Act, s.8(1)). 
Therefore, this would be no statutory duty on parents to tell their children. However, such a system 
would presumably encourage parents to tell their children before they turn 16 about the manner of 
their birth and the availability of identifying information.  

Moreover, access to identifying information should be available to children before the age of 18. 
The current legal framework, which allows access to such information at the age of 18, is about 
allowing access to adults to such information. A child also has a right to know their origins under 
Article 7 of the UNCRC (right to know one’s parents) and Article 8 (right to identity). This means 
that they have this right during their childhood. Indeed, information about the manner of one’s birth 
may be most important during a person’s formative years. I argue that minors below the age of 18 
should be able to access information about their origins and the manner of their birth. This 
should be permitted with parental consent and without parental consent in certain 
circumstances.   

With parental consent: Information of this nature could be upsetting to the child and children may 
need support in accessing it. For this reason, minors under the age of 16 should be able to access 
such information with parental consent.  

Without parental consent: If parental consent is not forthcoming, a decision could be made about 
a child’s maturity and understanding. This could be in line with the concept of Gillick competency, 
i.e., access would be allowed if the child has “sufficient understanding and intelligence to fully 
understand what is involved” (Gillick v West Norfolk and Wisbech Area Health Authority [1985] 
UKHL 7). It could also be assessed whether the child cannot be persuaded to seek parental consent 
or support and whether it is in their best interests to receive the information. (This follows the Fraser 
guidelines in the Gillick case). The UK could also follow the Swedish system, where there is an 
Ethical Committee which assesses the maturity of a child as to whether they can access such 
information without parental consent.18 

The reason for this approach is to recognise that children have developing autonomy and their own 
views should be accorded respect in line with their evolving capacities. This is line with Article 
12(1) of the UNCRC, which states that: 

   States Parties shall assure to the child who is capable of forming his or her own   views the right 
to express those views freely in all matters affecting the child, the views of the child being given due 
weight in accordance with the age and maturity of the child. 
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It also is line with Article 5 of the UNCRC which states: 

   States Parties shall respect the responsibilities, rights and duties of parents or, where applicable, 
the members of the extended family or community as provided for by local custom, legal guardians 
or other persons legally responsible for the child, to provide, in a manner consistent with the 
evolving capacities of the child, appropriate direction and guidance in the exercise by the child of 
the rights recognized in the present Convention. 

Such an approach recognises children as independent rights-holders whose views about what is in 
their best interests should be taken into account. It also recognises the role of parents in protecting 
their children’s rights to have their views heard in line with their evolving capacities. This is in line 
with Article 3 and 12 of the UN Convention on the Rights of the Child and moves away from out-
dated conceptions of children’s welfare as being based on adult-centric views and presumptions.  

It must be noted that such an approach would require that surrogate and gamete donors 
would need to be aware that offspring born would potentially be able to identify them before 
the age of 18.  

Paragraph 10.85 

 

 
18 See Chapters 6 and 7 of the Genetic Integrity Act (SFS 2006:351). See J. Stoll, ‘Assisted Reproductive and the 

Child’s Right to Know His or Her Origins: Sweden’s Response to its International Law Obligations and New 
Challenges Raised by Surrogacy’ in A. Diduck, N. Peleg and H. Reece, (eds.,) Law in Society: Reflections 
on Children, Family, Culture and Philosophy: Essays in Honor of Michael Freeman (Leiden: Brill Nijhoff, 
2015) 551 at 562. See Lyons, at 15-23.  
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Consultation Question 45. 

1.15 We invite consultees’ views as to whether the birth registration system in England and Wales 
requires reform and, if so, which reforms they would like to see. 

Birth certificates should be a true representation of the circumstances of a child’s birth so far as is 
possible in assisted reproduction. It should alert those born through surrogacy to the manner of their 
birth through surrogacy through the availability of the original birth certificate. The certificate 
should indicate whether or not she was also the genetic mother.  

However, such a reform also means that there should be reform of the birth certificates of those born 
through gamete donation, as the law should treat these offspring in the same way. If birth 
certificates in the case of surrogacy make it clear that the birth was the result of a surrogacy 
arrangement, then birth certificates for those born through gamete donation must also do the 
same thing. This could be done through the annotation of the birth certificate with the words 
‘by donation’.   

In terms of the child’s right to know their origins, it is important that there is no discrimination in 
the treatment of children in the enjoyment of their rights under the United Nations Convention on 
the Rights of the Child 1989.  

Paragraph 10.87 
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Consultation Question 46. 

1.16 We provisionally propose that, in England and Wales, from the age of 18, a child who has been 
the subject of a parental order should be able to access all the documents contained in the court’s 
file for those parental order proceedings. 

Do consultees agree? 

No, because they should in certain circumstances be able to access them beforehand.  See Consultation 
Question 44.  

The reasons for why this information is only available to offspring when they reach the age of 18 are 
not clear from the Report. The Report should take a children’s rights approach, under which 
assumptions about children’s welfare should not be made. The justifications for the positions taken 
relating to children’s access to information should be set out.  

It should be noted here, however, there may be cases where a PO was not granted because it was not in 
the best interests of the child to identify or have contact with the IP in question. When the person is an 
adult it is their choice to whether or not to identity this person and make contact with them. More care 
will be needed in the case of children requesting access to information about a former IP who was 
refused a PO on welfare grounds. I argued above that in certain circumstances, access to information 
should be permitted without parental consent. There would need to be a legal mechanism which would 
alert those who decide (HFEA or Ethics Committee) that the information which the child is seeking 
could be deleterious to their welfare, i.e., it would have to be clear from the Register the reasons for the 
refusal of the Parental Order.  

 

 

Paragraph 10.89 
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Consultation Question 47. 

1.17 We provisionally propose that a national register of surrogacy arrangements should 
be created to record the identity of the intended parents, the surrogate and the gamete 
donors. 

Do consultees agree? 

Yes. This is a welcome proposal. 

1.18 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether 
in or outside the new pathway, provided that the information about who has 
contributed gametes for the conception of the child has been medically verified, 
and that the information should include: 

(a) identifying information about all the parties to the surrogacy 
arrangement, and 

(b) non-identifying information about those who have contributed gametes to 
the conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a 
parental order should record full information about a child’s genetic heritage 
where available and established by DNA or medical evidence, recording the use 
of an anonymous gamete donor if that applies. 

Do consultees agree? 

Yes. 

The fact that is available for arrangements for both inside and outside the new pathway is 
commendable. All offspring born as a result of assisted reproduction should be treated 
equally regarding the right to know their origins. It is commendable at para. 10.90 that the 
Commission recognises that the current law needs to be amended; where the gametes of the 
surrogate or intended parents are used this information must be recorded and available for 
disclosure. This aligns the position of those born through gamete donation with the position 
of those born through surrogacy. It means that if a parental order is not made or intending 
parents die before it is applied for, the information about all of the parties to the 
arrangement is stored and accessible by the individual born through surrogacy. It is also 
commendable that informal arrangements can be recorded, so long as the information can 
be medically verified. This Register should be held by the Human Fertilisation and 
Embryology Authority.  
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The Report should be more specific about the particulars which must be recorded. For 
example, it could follow the Human Fertilisation and Embryology Authority (Disclosure of 
Donor Information) 2008 which collect the following non-identifying information about 
donors, which I set out below (s. 2(2)): 

(a) the sex, height, weight, ethnic group, eye colour, hair colour, skin colour, year of birth, 
country of birth and marital status of the donor; 

(b) whether the donor was adopted; 

(c) the ethnic group or groups of the donor’s parents; 

(d) the screening tests carried out on the donor and information on his personal and family 
medical history; 

(e) where the donor has a child, the sex of that child and where the donor has children, the 
number of those children and the sex of each of them; 

(f) the donor’s religion, occupation, interests and skills and why the donor provided sperm, 
eggs or embryos; 

(g) matters contained in any description of himself as a person which the donor has 
provided; 

(h) any additional matter which the donor has provided with the intention that it be made 
available to an applicant; 

Identifying information could include: (see s.2(3)) 

          (a) any matter specified in sub-paragraphs (a) to (h) of paragraph (2); 

          (b) the surname and each forename of the donor and, if different, the surname and    each 

forename of the donor used for the registration of his birth; 

         (c) the date of birth of the donor and the town or district in which he was born; 

         (d) the appearance of the donor; 

         (e) the last known postal address of the donor. 

 

Another recommendation is that the Registry should also include information about 
whether a parental order was made and the date of the decision. This follows the General 
Scheme of the Assisted Human Reproduction Bill 2017 (Head 50(3)(c)). The Irish proposals 
also propose that the Regulatory Body (akin to the HFEA) would check if a parental order 
had been made and ‘shall, no sooner than six months but no later than one year after first 
making the entry under subhead (3)(a), contact each intending parent involved and the 
surrogate, where necessary, to determine if an application for a Parental Order has been 
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made.’ The Irish proposals also link the Surrogacy Registry with the Register of Births so 
that it notifies the Register of Births when it holds a record in relation to a child where no 
parental order was made. The proposals state: ‘The intention is to protect the child’s right 
to ascertain his/her identity by ensuring that s/he will be informed that s/he was born under 
a surrogacy agreement. (p. 126). As in the Irish proposals, there should be necessary links 
between the UK Birth Registration Authorities and the National Register of Surrogacy 
Arrangements so that birth certificates can contain a notification that the birth is a result of 
a surrogacy arrangement and alert the offspring to the availability of information in the 
National Register.  

Paragraph 10.102 

 

Consultation Question 48. 

1.19 We invite consultees’ views as to whether non-identifying information about the 
surrogate and the intended parents should be recorded in the national register of 
surrogacy arrangements and available for disclosure to a child born of a surrogacy 
arrangement. 

Yes.  

Paragraph 10.104 

 



DR KATHERINE WADE. UNIVERSITY OF LEICESTER 

 25 

Consultation Question 49. 

1.20 We provisionally propose that a child born of a surrogacy arrangement should be able 
to access the information recorded in the register from the age of 18 for identifying 
information, and 16 for non-identifying information (if such information is included on 
the register), provided that he or she has been given a suitable opportunity to receive 
counselling about the implications of compliance with this request. 

Do consultees agree? 

No. Access should be permitted before the age of 18 in certain circumstances. See 
consultation question 44 above. 

Note: it would be best to refer to “offspring” in these proposals. When one refers to the 
word “child” in relation to the right to access origins, one refers only to matters regarding a 
person who is below the age of 18. When there is reference to persons under the age of 18, it 
is correct to use the word “child.”  

1.21 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending 
on whether the information is identifying or non-identifying respectively) should be 
able to access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

Yes. Children under the age of 18 should have the possibility to access information about their 
origins.  

Information about origins can be important for the welfare and the identity formation of the person. 
For example, the House of Commons Select Committee on Science and Technology recognised that 
‘information about the circumstances of one’s conception can play an important role in the formation 
of an individual’s personal identity’.19 Sometimes, this interest was couched in broader terms and 
was connected with a person’s ‘healthy emotional development’.20 For a full explanation of the right 
to know one’s origins, see Consultation Question 9 above and the attached papers.  

Moreover, such information may be important during childhood. It has been suggested that disclosure 
to children from an early age about donor conception, for example, can be beneficial for identity 
development.21 It is argued that telling children from a young age enables them to incorporate their 
donor conception into their sense of identity, rather than requiring adjustments to their sense of self 
at a later time.22 

In light of this, it is important that where the parents wish to give information to their children from 
a young age about their surrogates and/or donors, they can be facilitated in doing so. In relation to 
surrogacy this may not be an issue; the surrogate is usually known to the intending parents. However, 
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19 House of Commons Science and Select Committee (2005) Human Reproductive Technologies and the Law. 

Fifth Report of Session 2004–05. H.M.S.O., London at para. 149.  

20 See also Department of Health, Donor Information Consultation: Providing Information about Gamete or 
Embryo Donors, (Department of Health, 2001) para 2.27.  

21 See, for example, V. Jadva, T. Freeman, W. Kramer and S. Golombok, ‘The Experiences of Adolescents and 
Adults Conceived by Sperm Donation: Comparison by Age of Disclosure and Family Type’ (2009) 24 
Human Reproduction 1909 and T. Freeman and S. Golombok, ‘Donor insemination: a follow-up study of 
disclosure decisions, family relationships and child adjustment at adolescence’ (2012) 25(2) Reproductive 
Biomedicine Online 193. See also J. Harper and D. Kennett and D. Reisel, ‘The end of donor anonymity: 
how genetic testing is likely to drive anonymous gamete donation out of business’ (2016) 31(6) Human 
Reproduction 1135 who argue that donor anonymity cannot be accommodated due to the advent of direct-
to-consumer genetic testing. 

22 J. Benward, ‘Identity Development in the Donor Conceived’ in J. Guichon, I. Mitchell and M. Giroux, eds., The 
Right to Know One’s Origins: Assisted Reproduction and the Best Interests of Children (Brussels: Academic 
and Scientific Publishers, 2012) 166 at 175 citing A. Rumball and V. Adair, ‘Telling the Story: Parents’ 
Scripts for Donor Offspring’ (1999) 14 Human Reproduction 1392-1399. 
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for information about gamete donors, if parents wish to disclose to their children the manner of their 
birth and details about their genetic links, this information should be available to them. I agree with 
the condition that information should be available to children under the age of 18 with parental 
consent, as set out in para 2.20(1) above. 

I also agree that access to non-identifying and identifying information should be permitted before 
the age of 18 without parental consent in certain circumstances as set out in para 2.20(2). As 
outlined above in consultation question 46, if parental consent is not forthcoming, a decision could 
be made about a child’s maturity and understanding. This could be in line with the concept of 
Gillick competency, i.e., access would be allowed if the child has “sufficient understanding and 
intelligence to fully understand what is involved” (Gillick v West Norfolk and Wisbech Area Health 
Authority [1985] UKHL 7). It could also be assessed whether the child cannot be persuaded to seek 
parental consent or support and it is in their best interests to receive the information (See Fraser 
guidelines in the Gillick case). The UK could also follow the Swedish system, where there is an 
Ethical Committee which assesses the maturity of a child as to whether they can access such 
information without parental consent.23 Counselling should be available in these circumstances and 
they should be provided by those are trained in child psychology.  

Moreover, the information should be released without the consent of the parents, if there were 
pressing medical reasons for disclosure. For example, there could be a pressing need to discover 
information about the genetic parents in order to treat a medical condition correctly. This might be 
a rare occurrence, but a clause could be included stating that disclosure of information could be 
permitted “without the consent of the parents in circumstances where the welfare of the child 
demands disclosure”. This would cover scenarios where the child to whom the information pertains 
lacks Gillick competency.  

The reason for this approach is to recognise that children have developing autonomy and their own 
views should be accorded respect in line with their evolving capacities. This is line with Article 
12(1) of the UNCRC, which states that: 

States Parties shall assure to the child who is capable of forming his or her own   views the 
right to express those views freely in all matters affecting the child, the views of the child 
being given due weight in accordance with the age and maturity of the child. 

It also is line with Article 5 of the UNCRC which states: 

States Parties shall respect the responsibilities, rights and duties of parents or, where applicable, the 
members of the extended family or community as provided for by local custom, legal guardians or 
other persons legally responsible for the child, to provide, in a manner consistent with the evolving 
capacities of the child, appropriate direction and guidance in the exercise by the child of the rights 
recognised in the present Convention. 

Paragraph 10.110 
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Consultation Question 50. 

1.22 We invite consultees’ views as to whether there should be any provision for those born 
of a surrogacy arrangement to make a request for information to disclose whether a 
person whom he or she is intending to marry, or with whom he or she intends to enter 
into a civil partnership or intimate physical relationship, was carried by the same 
surrogate. 

Yes. If the surrogate contributed her ovum to both parties, they would be half siblings, which 
raises the issue of prohibited degrees of relationships. 

If the surrogate was the gestational carrier of both parties, the information may be relevant to 
the parties involved. As the Report notes, a person may not wish to marry another who was 
carried by the same surrogate. This is a matter for each individual and shows the importance 
of openness about information about origins.  

Paragraph 10.114 

 

 
23 See Chapters 6 and 7 of the Genetic Integrity Act (SFS 2006:351). See J. Stoll, ‘Assisted Reproductive and the 

Child’s Right to Know His or Her Origins: Sweden’s Response to its International Law Obligations and New 
Challenges Raised by Surrogacy’ in A. Diduck, N. Peleg and H. Reece, (eds.,) Law in Society: Reflections 
on Children, Family, Culture and Philosophy: Essays in Honour of Michael Freeman (Leiden: Brill Nijhoff, 
2015) 551 at 562. See Lyons, at 15-23.  
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Consultation Question 51. 

1.23 We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify each 
other, if they both wish to do so. 

Do consultees agree? 

Yes 

1.24 We invite consultees’ views as to whether there should be provision to allow people 
born to the same surrogate – but who are not genetically related – to access the 
register to identify each other, if they both wish to do so. 

Yes. Both parties should be given the opportunity to receive counselling. However, the 
same issue arises regarding age restrictions here. The Report does not specify at what age 
such individuals should be able to identify each other. In the case of donor gametes, this 
applies at age 18 or over. Again, the issue of the identity and participation rights of children 
arises. If children under the age of 18 display sufficient maturity and understanding, they 
should be permitted to have their information placed on the Register and to request that it 
can be disclosed to any half-siblings or children with whom they do not share a genetic link 
but with whom they share a gestational carrier. This should be permitted with the consent 
of the surrogacy-conceived individual and their parent(s). If consent is not forthcoming 
from the parents, the same rules regarding Gillick competency and the use of an Ethical 
Panel in Consultation Question 4 and 49 could apply. This means that information could be 
made available to children who have the same surrogate either with the consent of the 
surrogacy-conceived individual and their parent(s), or the consent of a Gillick competent 
child subject to an assessment by the HFEA or an Ethics Panel (as is the case in Sweden). 
Counselling for offspring and parents should be offered. Where counselling is given to 
children, this should be child-friendly and conducted by those with training in child 
psychology, where possible.  

Note: In order to have equal treatment of all children, a change in the law regarding half-
siblings would be required. This would mean amending s. 31ZE of the Human Fertilisation 
and Embryology Act 1990 (as amended) so as not to restrict the right to make one’s 
information available for half-siblings to individuals over the age of 18. The same rules 
would need to be apply to siblings born through gamete donation; information could be 
made available to half-siblings with the consent of the donor-conceived individual and their 
parent(s), or the consent of a Gillick competent child subject to an assessment by the HFEA 
or an Ethics Panel (as is the case in Sweden). Counselling or both parties should be offered. 
This should be child-friendly and conducted by those with training in child psychology, 
where possible.  

Paragraph 10.121 
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Consultation Question 52. 

1.25 We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify 
each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

Yes, in both cases. The consent of both should be required. The reason for this is that such 
children were not themselves involved in consenting to the surrogacy arrangement. This is 
contrast to all of the other adult parties, who must consent to be identifiable under the current 
system and the proposals in the Report.  

I note at it states at paragraph 10.118 that it is not feasible that information about the surrogate’s 
children should be recorded as a matter of course on the register. This raises concerns regarding 
the consent of these children. Would ‘registration as a matter of course’ mean that information 
about surrogate’s children would be available to any other children of the surrogate, without their 
own agreement? I object to an approach. I acknowledge that the Law Commission is not 
proposing this, but the idea is nonetheless raised at para 10.118.  

I agree with para 10.120. Here it states that if a surrogate has more than one child and one wishes 
to contact siblings born through surrogacy and the other does not, such objections should not 
outweigh any joint desire of two individuals to identify each other. It should be noted that this is 
not just an issue for sibling identification, but also for the identification of genetic or gestational 
parents. This could also be the case, for example, with twins or siblings born through surrogacy, 
where one child wants to know information about their surrogate and/or gamete donors and other 
does not. I agree with the Commission that the desires of both cannot be protected and the desire 
of one not to identify surrogates/ gamete donors/siblings through donation or surrogacy should not 
outweigh the desire of another individual to identify such people.  

 

Paragraph 10.123 
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Consultation Question 53. 

1.26 For surrogacy arrangements outside the new pathway, we invite consultees’ views as 
to whether details of an intended parent who is not a party to the application for a 
parental order should be recorded in the register. 

Yes, there should be equal protection of the right to know one’s origins by all offspring 
born through assisted reproduction. Identifying and non-identifying information about any 
intended parent who is not a party to the application for a parental order should be recorded 
in the register. If a person is applying as a single applicant, they should be asked to disclose 
if there was any other individual involved in the surrogacy arrangement. If the agreement 
broke down but the clinic has such information, the clinic could ensure that this 
information is sent to the Register. This would mean that in the case of a conflict it 
would not be permissible for one parent to block the child from having any access to 
information about the other parent.  

It should be noted here, however, there may be cases where a PO was not granted because 
it was not in the best interests of the child to identify or have contact with the IP in 
question. When the person is an adult it is their choice to whether or not to identity this 
person and make contact with them. More care will be needed in the case of children 
requesting access to information about a former IP who was refused a PO on welfare 
grounds. I argued above that in certain circumstances, access to information should be 
permitted without parental consent. There would need to be a legal mechanism which 
would alert those who decide (HFEA or Ethics Committee) that the information which the 
child is seeking could be deleterious to their welfare, i.e., it would have to be clear from the 
Register the reasons for the refusal of the Parental Order.  

Paragraph 10.128 
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Consultation Question 59. 

1.27 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the 
intended parents, provide gametes for the conception of the child, so that double 
donation of gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a gamete 
due to infertility. 

Do consultees agree?  

Yes, there should be no requirement for a genetic link in domestic surrogacy arrangements. 
It is already accepted that no such requirement exists in the case of non-surrogate birth 
following double gamete donation. In the latter case, a woman can give birth to a child with 
no genetic link to her or her partner, and these individuals will automatically be the legal 
parents (if the requirements of the applicable HFE Act provisions conferring parenthood 
have been satisfied). Such a practice recognises the acceptability of parenthood that is not 
based on a genetic link with the child.  

Moreover, any argument that the welfare of the child is best served by a requirement for a 
genetic link with one intending parent can be seen as casting negative judgment on those 
families where there is no parent–child genetic link.  

           Studies with children born through assisted reproduction indicate that they are as well-
adjusted as those from natural conception families and have positive relationships with 
their parents. Therefore, a genetic link to their parents does not appear to be crucial to the 
realisation of children’s well-being. (See studies cited in K. Wade, “The Legal Regulation 
of Surrogacy in the UK: A Children’s Rights Perspective” (2017) 29(2) Child and Family 
Law Quarterly 113-131.)  

 

1.26 We invite consultees’ views as to whether double donation should be permitted under 
the parental order pathway (to the same extent that it may be permitted in the new 
pathway) in domestic surrogacy arrangements.  

       Yes.  

1.28 We provisionally propose that the requirement that the intended parent or one of the 
intended parents contribute gametes to the conception of the child in the parental 
order pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

Yes. However, there should be awareness-raising about the importance of offspring  
being able to access information about their origins. If clinics have contact with IPs who 
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are intending to partake in international agreements this information should be given to 
them. For example, if IPs begin their treatment in a UK clinic or use a UK-based 
surrogacy agency and then decide to opt for an international agreement, there should 
be information given to them about the importance of access to information about 
origins. Such educational material could be developed with individuals (including 
children) who are born through assisted reproduction and based on empirical 
research in this area.  

The third justification given for requiring a genetic link is not clear from the Report. At 
paragraph 12.62(3) it is suggested that a genetic link is required in international surrogacy 
because international agreements fall outside the new pathway and therefore are subject to 
a parental order application. Since this is “less robust in the face of child trafficking”, there 
is a need for a genetic link. The Report could be clearer on this point. The suggestion seems 
to be that the requirement for a genetic link is advantageous as it less likely that the child 
will have been trafficked. If one of the IPs is involved in the conception by contributing 
their gametes, the birth of the child is more likely to be the result of a surrogacy 
arrangement than the recruitment, transportation or transfer of a child from one party to 
another. However, it is not that case that the genetic link requirement means that a child 
born through surrogacy is not trafficked. The definition of trafficking under the UN 
Palermo Protocol is: recruitment, transportation, transfer, harbouring or receipt of a child 
for the purpose of exploitation’. This could involve genetically related children if they are 
transported for the purpose of exploitation.  

Moreover, it should also be stressed that if child trafficking is a concern, this is an 
argument for allowing international arrangements to be included in the new pathway. I am 
concerned with the position that the parental order pathway is ‘less robust’. For example, 
the Report states in para 12.62(3): 

‘Under our provisional proposals, pre-birth welfare assessments, such as that achieved by a 
criminal record check, will only be required for the new pathway, rather than the parental 
order route.  Consequently, the parental order pathway will be less robust in the face of 
concerns of child trafficking, a concern which will only apply in international 
arrangements.’ 

If child trafficking is a concern, criminal background checks should be done, in particular, 
for international surrogacy arrangements, whether this be under the new pathway or in the 
parental order pathway.  

See consultation question 98 below.  

Paragraph 12.64 
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Consultation Question 63. 

1.29 We provisionally propose that in order to use the new pathway to parenthood, 
information identifying the child’s genetic parents and the surrogate must be provided 
for entry on the national register of surrogacy agreements prior to registration of the 
child’s birth. 

Do consultees agree?  

Yes.  

1.30 We invite consultees’ views as to whether it should be a condition for an application for a 
parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in 
the conception of the child, that the genetic link is demonstrated to the court with 
medical or DNA evidence. 

If the contributors of gametes are known, this should be entered into the national register. In 
the rare circumstances where the genetic parentage is unknown due to the use of anonymous 
gametes, then the parental order application should be used as a safety net for parenthood. 
There is an argument that the use of anonymous gametes violates the right of the offspring to 
know their origins, as protected under the ECHR and the UNCRC and this pathway for 
parenthood should not be open to them. I suggested above that there should be education for 
any individuals who come to the attention of clinics and who are considering international 
surrogacy and anonymous gamete donation. One argument is that if IPs do avail of this option, 
they also cannot avail of a parental order and must adopt the child. This could act as a 
deterrent to the use of anonymous gametes. I do not argue for such an approach. I have argued 
above and in the attached draft paper against the use of anonymous gametes from the 
perspective of the child born and conclude is it a violation of their right to know their origins. 
However, adoption orders take longer and are more complex than parental orders. Where the 
child is already being care for by the IPs, an adoption order may not serve the best interests of 
the child and the family.  

1.31 We provisionally propose that it should be a condition for the application of a parental 
order that the identity of the surrogate is entered on the national register of surrogacy 
agreements. 

Do consultees agree? 

Yes. It should also be made clear if she is also the genetic mother. This is to create parity with 
those born through gamete donation.  

Paragraph 12.115 
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Consultation Question 67. 

1.32 We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be 
required to attend counselling with regard to the implications of entering into that 
arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

Yes.  

However, there should not just be counselling offered to the adult parties involved. Counselling 
should also be offered to affected children.  

First, counselling could be provided for children who are born as a result of surrogacy, in order to 
receive information and to have an opportunity to ask questions about the nature of their birth.  

Second, counselling should also be offered to the existing children of both the IPs and the 
surrogate. In particular, counselling could also be available for children whose mothers act as 
surrogates, in order to provide them with information about the process and address any possible 
concerns the child may have on experiencing their mother carrying and then relinquishing a child.  

Those who provide counselling should receive training which emphasises the concept of children as 
rights-bearers and the ways in which surrogacy can affect children’s rights.  It should ideally be 
provided by those are trained in child psychology.  

 

 

 

 

Paragraph 13.44 
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Consultation Question 69. 

1.33 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is 
unsuitable for having being convicted of, or received a police caution for, any offence 
appearing on a prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a person is 
unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

Yes 

1.34 We invite consultees’ views as to whether the list of offences that applies in the case of 
adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

Yes. 

However, the same approach should be taken for the parental order pathway. The justifications 
for different approaches between the welfare test for the new pathway and the parental order 
pathway are not clear from the Report.  

The Report states at para 12.62(3): 

            ‘Under our provisional proposals, pre-birth welfare assessments, such as that achieved 
by a criminal record check, will only be required for the new pathway, rather than the 
parental order route. Consequently, the parental order pathway will be less robust in 
the face of concerns of child trafficking, a concern which will only apply in 
international arrangements.’ 

Having a “less robust” welfare assessment in post-birth assessment is problematic for two 
reasons. First, having a higher welfare test for children who do not exist yet than those who do 
exist is difficult to justify. For parental orders, the child’s particular needs and living 
arrangements will be known and in such circumstances, the Court usually conducts a 
paramountcy test in relation to the child’s welfare. Second, if a major concern with 
international surrogacy arrangements is the risk of child trafficking, as the Report states (para. 
12.62) then it would make sense to ensure that the parental order route (which it proposes 
should apply to international surrogacy arrangements) should include criminal backgrounds 
checks.  

Paragraph 13.73 
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Consultation Question 94. 

1.35 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 
surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 
having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

      Yes.  

       Efforts to ensure the protection of the right to know one’s origins, including the identity of 
gestational, genetic and intentional parents should be made in international arrangements. Clare 
Achmad suggests that all States should collect identity dossiers which could record all of the 
identifying information about all parties to the agreement, which could be forwarded to authorities 
in the State to which the parents return. This would require an enforcement and monitoring system 
in each State. See C. Achmad, Children’s Rights in International Commercial Surrogacy: 
Exploring Challenges from a Child Rights, Public International Human Rights Law Perspective 
(Leiden: Meijers Research Institute, 2018) at 246-250.  Such an approach would also involve co-
operation between clinics in different jurisdictions.  

  

Paragraph 16.69 
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Consultation Question 97. 

1.36 We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and immigration 
consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

Yes, this guide could also include informational on the importance of offspring’s right to 
know their origins. This could include empirical studies and testimony from those born 
through surrogacy and/or gamete donation. This could be used to alert intended parents to the 
negative impacts of using anonymous gametes or anonymous surrogates on children’s rights.  

Paragraph 16.82 

 
24 See K Horsey et al, ‘Surrogacy in the UK: myth busting and reform: Report of the Surrogacy UK Working 

Group on Surrogacy Law Reform’ (Surrogacy UK, 2015), at para 5.3.  

Consultation Question 118. 

1.37 We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

Education in Schools 

There needs to be inclusion of assisted reproduction in school curricula. When the 
curriculum covers sexual reproduction, for example, the issue of IVF, surrogacy and 
mitochondrial replacement therapy should be included. The Surrogacy UK 2015 Report 
suggested also that surrogacy should be included in sex and relationships (SRE) education in 
schools.24 All forms of assisted reproduction should be included in this.  

Education would be helpful in seeking to ensure that assisted reproductive practices such as 
surrogacy and gamete donation are seen as accepted ways of building a family. It could 
encourage families to be transparent with their children and for children to feel comfortable 
to share the manner of their birth with their peers. If an emphasis is placed on transparency 
with children about the manner of their birth, then an atmosphere of acceptance and 
openness about the practice in wider society should be encouraged alongside this.  

Involvement of Existing Children in Surrogacy Arrangements 

            Existing children of the IPs and surrogate could be included in appropriate ways in the pre-
conception arrangements in the new pathway. Where possible, children could be included in 
the decision-making and arrangements in a way which help them to understand the process.  
In line with Article 12 of the UNCRC, such children could have their views taken into 
account. Children of the surrogate should have their views taken into account about contact 
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they might like to have with children born through surrogacy, for example. This could involve 
having a meeting involving any existing children of the parties which is conducted in a child-
friendly way in line with their maturity and understanding. This would ideally involve staff 
at licensed clinics being trained in child psychology and who explain the issues involved in 
a child-friendly manner.  

 

Paragraph 18.22 
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Consultation Question 98. 

1.38 We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 

No. If it is possible for IPs to fulfil the requirements for the new pathway, then they should 
be able to partake in the new pathway, subject to a requirement for a genetic link. This 
should be permitted if it is possible to carry out the same welfare tests, to provide evidence 
of the surrogate’s informed consent and to verify the genetic and gestational parents 
through collaboration with the clinic in which the arrangement takes place. This will be 
easier in countries where the same language is spoken and the law is similar.It will also be 
easier where laws on parenthood allow for the IPs to be the legal parents on the birth of the 
child. It will most likely not be the case that all arrangements can fulfil these requirements, 
but for those which can, it should be permitted. 

The reason for this is that the Commission’s Report states at para 12.62(3): 

            ‘Under our provisional proposals, pre-birth welfare assessments, such as that 
achieved by a criminal record check, will only be required for the new pathway, 
rather than the parental order route. Consequently, the parental order pathway will 
be less robust in the face of concerns of child trafficking, a concern which will 
only apply in international arrangements.’ 

However, later at para. 16.89 it states:  

             ‘Given the wide disparity in surrogacy laws that exist worldwide, we think that the 
parental order process provides significant safeguards that need to be maintained. 
In particular, the application ensures that the child has genuinely been born through 
a surrogacy arrangement. The process also offers some safeguards against concerns 
of exploitation of women as surrogates and, in particular, the sale of children. 
These concerns may be particularly pertinent in the case of some international 
surrogacy arrangements.’ 

There seems to be a contradiction here. Para. 12.62(3) seems to state that the parental order 
route is a less robust test regarding the welfare of the child and therefore less able to 
potentially identify child trafficking concerns. Para. 16.89 suggests that the parental order 
application should be retained for international surrogacy as it provides safeguards against 
the sale of children. It is not clear what these safeguards are. However, I assume it is the 
requirement for a genetic link. This is because it indicates that one of the people who brings 
child into the country are genetically related to them, and therefore involved in their 
conception, i.e., it is more likely that the child was born through a surrogacy arrangement 
than if no genetic link existed with the individual(s) who returns with the child. Then it 
would appear to be that it is the requirement for a genetic link, as opposed to the parental 
order process itself, which provides this particular safeguard. Therefore, the genetic link 
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requirement could be retained for international surrogacy, while allowing the arrangement 
to be conducted in the new pathway. The reason for this is that the Report indicates that 
increased safeguards are present regarding the welfare of the child in the new pathway, i.e., 
through criminal background checks. If child trafficking is a particular concern, then 
international surrogacy should require criminal backgrounds checks in particular.  

I note, however, that the Report states at para. 13.68 that “in the parental order pathway, the 
parental order reporter will, with the parties’ consent, make checks of the intended parents 
with the local authority and police, to see if any information is held which suggests a risk to 
the safety of the child”. Therefore, it seems that criminal background checks are also 
carried out in the parental order pathway. Perhaps the difference is that in the new pathway, 
the Commission proposes that an enhanced criminal records check is mandatory and in the 
parental order this is undertaken with the consent of the parties. This could be clarified.  

The justification for the difference in approach between the new pathway and the parental 
order pathway are not set out by the Commission. (See consultation question 69 above) 
Therefore, I suggest that there should be the same criminal backgrounds check for both the 
new pathway and the parental order pathway. 

 

Paragraph 16.93 

 











































































Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation 
or a university), what is the name of your organisation? 

[Name of organisation if relevant.] 

 

3. Are you responding to this consultation in a personal capacity or on behalf of 
your organisation? 

(Required – Choose one response) 

• This is a personal response    Yes 

• This is a response on behalf of an organisation 

• Other 

If other, please provide details: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

(Choose one response) 

• Surrogate 

• Intended parent 

• Person born of a surrogacy arrangement 

• Family member of a surrogate 

• Family member of an intended parent 

• Legal practitioner 

• Medical practitioner or counsellor 



• Social worker 

• Academic 

• Other individual   Yes 

5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement 
email when you submit your response. 

6. What is your telephone number? 

Telephone number:  

 

 

7. If you want the information that you provide in response to this consultation to 
be treated as confidential, please explain to us why you regard the information as 
confidential. As explained in our privacy notice, we will take full account of your 
explanation but cannot give an assurance that confidentiality can be maintained in 
all circumstances. 

 

 

 

 

 



Consultation Question 1. 

• We invite consultees’ views as to whether, in England and Wales:  

• all international surrogacy arrangements should continue to be 
automatically allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and 
trafficking of children and the exploitation of birth mothers. These are human rights 
issues of the utmost seriousness and so the arrangements should be overseen by a 
senior and experienced judge. For this reason these cases should continue to be heard 
by a judge of the High Court.  

 

• if international surrogacy arrangements are not automatically allocated to 
a judge of the High Court, circuit judges should be ticketed to hear such 
cases. 

Paragraph 6.42 

 

Consultation Question 2. 

• We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth 
parental order should continue to be heard by lay justices, or whether they 
should be allocated to another level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another 
level of the judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children 
and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced 
judge. For this reason these cases should NOT be heard by a lay judge but rather by a 
senior judge, e.g. ticketed to circuit judges or higher. 

Paragraph 6.51 

 



Consultation Question 3. 

• We invite consultees to provide any evidence that would support either the 
retention of the current allocation rules, or their reform along the lines that we 
discuss in Consultation Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

• We provisionally propose that, in England and Wales, the court should be placed 
under a duty to consider whether to make an order awarding the intended 
parents parental responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional 
proposal in Chapter 8 that all intended parents (whether in the new pathway or 
not) automatically acquire parental responsibility if the child is living with or being 
cared for by them is not supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or 
other competent authority AFTER the birth and that the child’s best interests are the 
paramount consideration. Nothing about the transfer of parental responsibility should 
be automatic and all options should be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 

 

Consultation Question 5. 

• We provisionally propose that the rule currently contained in rule 16.35(5) of the 
FPR 2010 should be reversed, so that a parental order report is released to the 
parties in the proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 



Consultation Question 6. 

• We invite consultees’ views as to whether they are of the view that, in Scotland:  

• there is a need for greater consistency and clarity in provisions relating to 
the expenses of curators ad litem and reporting officers and, if so, how 
this should be addressed;   

• it should be provided by statute that, at the initial hearing or any 
subsequent hearing for a parental order, the court may make any such 
interim order or orders for parental responsibilities and parental rights as it 
sees fit; and/or 

• further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

• In respect of a domestic surrogacy arrangement, we provisionally propose that, 
before the child is conceived, where the intended parents and surrogate have: 

• entered into an agreement including the prescribed information, which will 
include a statement as to legal parenthood on birth, 

• complied with procedural safeguards for the agreement, and 

• met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the 
child, subject to the surrogate’s right to object. 

Do consultees agree? 

NO 

 

I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s 
key recommendations* and the Hague Convention on the Protection of Children and 
Cooperation in respect of Intercountry Adoption of 1993. These require the birth mother 
to have legal parenthood and parental responsibility when the child is born and that her 
consent to giving up the child must be freely given AFTER the child's birth. I believe 
that this important safeguard against the sale of children and the exploitation of birth 
mothers should apply equally to surrogacy arrangements, in both an international and 
a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all 
children and all of the implications need to be fully understood. There is no evidence in 



the consultation paper that the law commissioners have considered these more 
general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal 
parenthood at birth is based on (or justified by) in part at least the wishes expressed by 
some ‘surrogate’ mothers prior to the consultation. I do not agree that these claimed 
wishes alone justify measures that contravene the recommendations of the UN Special 
Rapporteur and the provisions of the Hague Convention that are designed to reduce 
the risk of the sale and trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage 
or condone a system that would require women to deliberately conceive and 
subsequently give birth with the expectation that they would have little or no legal 
responsibility for the child. The rights of the child must be prioritised regardless whether 
that is what some ‘surrogate’ mothers say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

• We provisionally propose that regulated surrogacy organisations and licensed 
clinics should be under a duty to keep a record of surrogacy arrangements under 
the new pathway to which they are a party, with such records being retained for 
a specified minimum period. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 

 

• We invite consultees’ views as to what the length of that period should be: 
whether 100 years or another period. 

Paragraph 8.14 

 



Consultation Question 9. 

• We provisionally propose that the prohibition on the use of anonymously 
donated gametes should apply to traditional surrogacy arrangements with which 
a regulated surrogacy organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because 
they would inevitably lead to a normalising of surrogacy and an increase in its 
prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

• We invite consultees’ views as to whether the use of anonymously donated 
sperm in a traditional, domestic surrogacy arrangement should prevent that 
arrangement from entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

• We provisionally propose that: 

• the surrogate should have the right to object to the acquisition of legal 
parenthood by the intended parents, for a fixed period after the birth of the 
child;  

• this right to object should operate by the surrogate making her objection in 
writing within a defined period, with the objection being sent to both the 
intended parents and the body responsible for the regulation of surrogacy; 
and 

• the defined period should be the applicable period for birth registration 
less one week. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically 
acquire legal parenthood at birth and that the birth mother has only a limited time to 
object. This contradicts the UN Special Rapporteur’s recommendations,* including that 
the birth mother is the legal parent at birth and that all decisions involving legal 



parenthood and parental responsibility in surrogacy arrangements are taken by a court 
or other competent authority AFTER the birth, with the child’s best interests being the 
paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the 
proposal is to give the birth mother less than 5 weeks to object. The 6 weeks after 
childbirth are recognised as the most rapid period of physical, physiological and 
emotional change that takes place in healthy human life. In a normal delivery there 
might have been significant blood loss leading to anaemia. After a Caesarean, to these 
changes is added all the stress of recovering from major abdominal surgery. It is totally 
inappropriate to expect the birth mother to make a calm and considered decision of 
such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received 
before the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

• We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy 
arrangement should no longer be able to proceed in the new pathway, with the 
result that: 

• the surrogate will be the legal parent of the child;  

• if one of the intended parents would, under the current law, be a legal 
parent of the child, then he or she will continue to be a legal parent in these 
circumstances; and 

• the intended parents would be able to make an application for a parental 
order to obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the 
‘intended parents’ acquiring legal parenthood automatically at birth unless the birth 
mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or 
civil partner if she has one – and decisions about any subsequent change of legal 
parenthood and parental responsibility must be taken by a court or other competent 
authority AFTER the birth and with the child’s best interest being the paramount 
consideration, in accordance with the UN Special Rapporteur’s recommendations.* 



 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal 
is to give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are 
recognised as the most rapid period of physical, physiological and emotional change that 
takes place in healthy human life. In a normal delivery there might have been significant 
blood loss leading to anaemia. After a Caesarean, to these changes is added all the 
stress of recovering from major abdominal surgery. It is totally inappropriate to expect the 
birth mother to make a calm and considered decision of such huge and life-changing 
significance at such a time – not to mention following through with the practical 
requirements of putting it in writing and ensuring it is received before the expiry of the 
deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

• We provisionally propose that, in the new pathway: 

• the intended parents should be required to make a declaration on 
registering the birth of the child that they have no reason to believe that the 
surrogate has lacked capacity at any time during the period in which she 
had the right to object to the intended parents acquiring legal parenthood; 

• if the intended parents cannot provide this declaration then, during the 
period in which she has the right to object to the intended parents acquiring 
legal parenthood, the surrogate should be able to provide a positive consent 
to such acquisition; and 

• if the intended parents are unable to make this declaration and the 
surrogate is unable to provide the positive consent within the relevant 
period, the surrogacy arrangement should exit the new pathway and the 
intended parents should be able to make an application for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or 
civil partner if she has one – and decisions about any subsequent change of legal 
parenthood and parental responsibility must be taken by a court or other competent 
authority AFTER the birth and with the child’s best interest being the paramount 
consideration, in accordance with the UN Special Rapporteur’s recommendations.* 

 



The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal 
is to give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are 
recognised as the most rapid period of physical, physiological and emotional change that 
takes place in healthy human life. In a normal delivery there might have been significant 
blood loss leading to anaemia. After a Caesarean, to these changes is added all the 
stress of recovering from major abdominal surgery. It is totally inappropriate to expect the 
birth mother to make a calm and considered decision of such huge and life-changing 
significance at such a time – not to mention following through with the practical 
requirements of putting it in writing and ensuring it is received before the expiry of the 
deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

• We provisionally propose that, in the new pathway, the welfare of the child to be 
born as a result of the surrogacy arrangement: 

• should be assessed in the way set out in Chapter 8 of the current Code of 
Practice; 

• either the regulated surrogacy organisation or regulated clinic, as 
appropriate, should be responsible for ensuring that this procedure is 
followed; and 

• there should be no requirement for any welfare assessment of the child after 
his or her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility 
in surrogacy arrangements should be taken by a court or other competent authority 
AFTER the birth and that the child’s best interests are the paramount consideration. A 
welfare assessment is an absolute requirement if an informed decision is to be made 
about the child’s best interest. Therefore a welfare assessment MUST be made after the 
child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year 
before the birth of the child. Much can change in that time.  

 

The justification that a welfare assessment after the birth of the child is not necessary 
because parents of children born through the normal process are not subject to such 
checks does not hold. Pregnancy, birth and the post-partum changes are intense 



physical and existential experiences that change you and prime you to love and be 
sensitive to the new-born child and rise to the challenge of the enormous task of raising 
him or her to adulthood. For obvious reasons ‘intended parents’ do not have this 
advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s 
physical, physiological and emotional resources, which means she has already made a 
huge and unquantifiable, nearly year-long, commitment to the child. This means her 
practical and emotional commitment to the child is already well-developed, giving her the 
best chance of surmounting all the difficulties that will inevitably arise over the course of 
the child’s childhood and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial 
resources does not in any way prepare you for the practical reality of caring for a new-
born child and the long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

• We provisionally propose that, for a child born as a result of a surrogacy 
arrangement under the new pathway, where the surrogate has exercised her right 
to object to the intended parents’ acquisition of legal parenthood at birth, the 
surrogate’s spouse or civil partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a 
‘surrogate’ for financial gain. This risk is likely to increase if he or she does not have legal 
parenthood or parental responsibility for any children born of the arrangement. This is 
enough reason to reject this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would 
therefore have an implication for all children, all families because it would set a 
precedent. It should not be introduced without a full assessment of all the implications, 
including on the rights of mothers and children. There is no evidence that the law 
commissioners have carried out any such assessment. 

 



• We invite consultees’ views as to whether, in the case of a surrogacy arrangement 
outside the new pathway, the surrogate’s spouse or civil partner should continue 
to be a legal parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 
partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

• We provisionally propose that, in the new pathway, where a child born of a 
surrogacy arrangement is stillborn: 

• the intended parents should be the legal parents of the child unless the 
surrogate exercises her right to object; and 

• the surrogate should be able to consent to the intended parents being 
registered as the parents before the expiry of the period of the right to 
object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. 
The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn. 

 

• We provisionally propose that, outside the new pathway, where a child born of a 
surrogacy arrangement is stillborn, the surrogate should be able to consent to the 
intended parents being registered as the parents before the expiry of the period 
allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a 
parental order are satisfied, on registration of the stillbirth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in 
this situation. The birth mother should always be the legal parent of the child at birth and 
this should not change if the child is stillborn and the registration should accurately reflect 
this. 

Paragraph 8.77 

 



Consultation Question 17. 

• We provisionally propose that, for surrogacy arrangements outside the new 
pathway, where the child dies before the making of the parental order, the 
surrogate should be able to consent to the intended parents being registered as 
the parents before the expiry of the period allowed for the registration of the birth, 
provided that the intended parents have made a declaration to the effect that the 
relevant criteria for the making of a parental order are satisfied, on registration of 
the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in 
this situation. The birth mother should always be the legal parent of the child at birth and 
if the child dies before the parental order, the registration of birth should accurately 
reflect that the birth mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

• For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period 
during which she can exercise her right to object, the arrangement should not 
proceed in the new pathway and the intended parents should be required to make 
an application for a parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 

 



Consultation Question 19. 

• We provisionally propose that, for surrogacy arrangements in the new pathway, 
where both intended parents die during the surrogate’s pregnancy, the intended 
parents should be registered as the child’s parents on birth, subject to the 
surrogate not exercising her right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the 
deceased ‘intended parents’ being registered as the legal parents in this situation. The 
birth mother should always be the legal parent of the child at birth and the registration of 
birth should accurately reflect this. 

 

• We invite consultees’ views as to whether, for surrogacy arrangements outside the 
new pathway, where both intended parents die during the surrogate’s pregnancy 
or before a parental order is made: 

• it should be competent for an application to be made, by a person who 
claims an interest under section 11(3)(a) of the Children (Scotland) Act 
1995, or who would be permitted to apply for an order under section 8 of the 
Children Act 1989: 

• for an order for appointment as guardian of the child, and 

• for a parental order in the name of the intended parents, subject to 
the surrogate’s consent; or 

• the surrogate should be registered as the child’s mother and it should not be 
possible for the intended parents to be registered as the child’s parents, but 
that there should be a procedure for the surrogate to provide details of the 
intended parents, and, if relevant, gamete donors, for entry onto the register 
of surrogacy arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 
deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

• We provisionally propose that, where an application is made for a parental order 
by a sole applicant under section 54A: 

• the applicant should have to make a declaration that it was always intended 
that there would only be a single applicant for a parental order in respect of 



the child concerned or to supply the name and contact details of the other 
intended parent;  

• if details of another intended parent are supplied, a provision should be 
made for notice to be given to the potential second intended parent of the 
application and an opportunity given to that party to provide notice of 
opposition within a brief period (of, say, 14 to 21 days); and 

• if the second intended parent gives notice of his or her intention to oppose, 
he or she should be required to make his or her own application within a 
brief period (say 14 days), otherwise the application of the first intended 
parent will be determined by the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

• We invite consultees’ views as to: 

• a temporary three-parent model of legal parenthood in surrogacy cases; and 

• how the legal parenthood of the surrogate should be extinguished in this 
model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. 
The birth mother should be the legal parent at birth and all decisions involving legal 
parenthood and parental responsibility in surrogacy arrangements should be taken by a 
court or other competent authority AFTER the birth of the child with the best interests of 
the child being the paramount consideration, as recommended by the UN Special 
Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

• We invite consultees’ views:  

• as to whether there should be any additional oversight in the new pathway 
that we have proposed, leading to the acquisition of legal parenthood by the 
intended parents at birth; and 

• if so, as to whether should this oversight be: 

• administrative, or 



• judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should 
be the legal parent and have parental responsibility at birth and all decisions involving 
legal parenthood and parental responsibility in surrogacy arrangements should be taken 
by a court or other competent authority AFTER the birth of the child based on the best 
interests of the child, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

• In respect of England and Wales, we invite consultees’ views as to: 

• whether the welfare checklist, contained in section 1(3) of the Children Act 
1989, should be amended to provide for the court to have regard to 
additional specific factors in the situation where it is considering the 
arrangements for a child in the context of a dispute about a surrogacy 
arrangement; and 

• if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a 
dispute about a surrogacy arrangement. The welfare checklist provides a comprehensive 
summary of the issues to be considered and is adequate as it is, and conforms to the UN 
Special Rapporteur’s recommendation* that the child’s best interest is the paramount 
consideration. I therefore do not believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

• In respect of England and Wales, we invite consultees’ views: 

• as to whether the checklist, contained in section 1(4) of the ACA 2002 (as 
applied and modified by regulation 2 and paragraph 1 of Schedule 1 of the 
2018 Regulations) should be further amended to provide for the court to 
have regard to additional specific factors in the situation where it is 
considering whether to make a parental order; and 

• what those additional factors should be. 

The child’s best interests should drive all decisions when considering whether to make a 
parental order. The welfare checklist provides a comprehensive summary of the issues 
to be considered and is adequate as it is, and it conforms to UN Special Rapporteur’s 



recommendation* that the child’s best interest is the paramount consideration. I therefore 
do not believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

• We invite consultees’ view as to whether section 10 of the Children Act 1989 
should be amended to add the intended parents to the category of those who can 
apply for a section 8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth 
mother and her reproductive capacities in all surrogacy arrangements. The court should 
therefore always have oversight of the arrangements. I am also concerned that there 
should be no liberalisation of the law on surrogacy because of the potential human rights 
abuses involved. I do not believe that ‘intended parents’ should be added to the list of 
those who can apply for a section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

• We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire 
parental responsibility automatically where: 

• the child is living with them or being cared for by them; and  

• they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at 
birth and all decisions involving legal parenthood and parental responsibility in surrogacy 
arrangements should be taken by a court or other competent authority AFTER the birth 
of the child, as recommended by the UN Special Rapporteur* in order to reduce the risk 
of the sale and trafficking of children and the exploitation of women and their 
reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental 
responsibility is based on (or justified by) the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. Their wishes alone do not justify measures that 



contravene recommendations of the UN Special Rapporteur and the provisions of the 
Hague Convention that are designed to reduce the risk of the sale and trafficking of 
children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a 
system that would require women to give birth with the expectation that they would have 
no legal responsibility for that child – other than a temporary right to ‘object’. The rights of 
the child must be prioritised regardless whether that is what some birth mothers say they 
wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

• We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway: 

• the intended parents should acquire parental responsibility on the birth of 
the child; and 

• if the surrogate exercises her right to object, the intended parents should 
continue to have parental responsibility for the child where the child is living 
with, or being cared for by, them, and they intend to apply for a parental 
order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the 
‘intended parents’ should acquire parentage or parental responsibility automatically. The 
birth mother should be the legal parent at birth and all decisions involving legal 
parenthood and parental responsibility in surrogacy arrangements should be taken by a 
court or other competent authority AFTER the birth of the child, with the child’s best 
interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children 
and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental 
responsibility is based on (or justified by) the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. Their wishes alone do not justify a measure that 
contravenes recommendations of the UN Special Rapporteur and the provisions of the 
Hague Convention that are designed to reduce the risk of the sale and trafficking of 
children.  

 



Bringing a child into the world is a great responsibility and it is not ethical to condone a 
system that would require women to give birth with the expectation that they would have 
no responsibility for that child – other than a temporary right to ‘object’. The rights of the 
child must be prioritised regardless whether that is what some birth mothers say they 
wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

• We provisionally propose that, for surrogacy arrangements within the new 
pathway, the surrogate should retain parental responsibility for the child born as a 
result of the arrangement until the expiry of the period during which she can 
exercise her right to object, assuming that she does not exercise her right to 
object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that 
the ‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy 
arrangements should be taken by a court or other competent authority AFTER the birth 
of the child, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of 
the sale and trafficking of children and the exploitation of women and their women’s 
reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

• For all surrogacy arrangements, we invite consultees’ views as to:  

• whether there is a need for any restriction to be placed on the exercise of 
parental responsibility by either the surrogate (or other legal parent), or the 
intended parents, during the period in which parental responsibility is 
shared; and 

• whether it should operate to restrict the exercise of parental responsibility by 
the party not caring for the child or with whom the child is not living. 



I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should 
have legal parenthood and parental responsibility at and after the birth and all 
subsequent decisions involving legal parenthood and parental responsibility should be 
taken by a court or other competent authority, with the child’s best interest the paramount 
consideration. This is the recommendation of the UN Special Rapporteur* and has the 
aim of reducing the risk of the sale and trafficking of children and the exploitation of 
women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

• We provisionally propose that traditional surrogacy arrangements should fall within 
the scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

• We invite the views of independent surrogates, and intended parents who have 
used independent surrogacy arrangements, to tell us about their experience. In 
particular, we would be interested to hear about any health screening, counselling 
and legal advice that took place. 

N/A 

Paragraph 9.35 

 



Consultation Question 32. 

• We invite consultees’ views as to whether independent surrogacy arrangements 
should be brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and 
contradicts binding obligations under the UNCRC and its first optional protocol. 

 

• We invite consultees’ views as to how independent surrogacy arrangements might 
be brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and 
contradicts binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

• We provisionally propose that: 

• there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction 
and legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider 
surrogacy to be a violation of the human rights of both women and children. 

 

• there should be no requirement for a regulated surrogacy organisation to 
take a particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction 
and legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider 
surrogacy to be a violation of the human rights of both women and children. 

 

• each surrogacy organisation should be required to appoint an individual 
responsible for ensuring that the organisation complies with regulation. 

• Do consultees agree?  

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction 
and legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider 
surrogacy to be a violation of the human rights of both women and children. 



Paragraph 9.61 

 

Consultation Question 34. 

• We provisionally propose that the person responsible must be responsible for: 

• representing the organisation to, and liaising with, the regulator; 

• managing the regulated surrogacy organisation with sufficient care, 
competence and skill; 

• ensuring the compliance of the organisation with relevant law and 
regulation, including the creation, maintenance and operation of necessary 
policies and procedures; 

• training any staff, including that of the person responsible; and 

• providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction 
and legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider 
surrogacy to be a violation of the human rights of both women and children. 

 

• We invite consultees to identify any other responsibilities which a responsible 
individual should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction 
and legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider 
surrogacy to be a violation of the human rights of both women and children. 

 

• We invite consultees’ views as to what experience, skills and qualifications a 
person responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction 
and legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider 
surrogacy to be a violation of the human rights of both women and children. 

Paragraph 9.62 

 



Consultation Question 35. 

• We provisionally propose that regulated surrogacy organisations should be non-
profit making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would 
sanction surrogacy, which I consider a violation of the human rights of both women and 
children, and would drive an increase in surrogacy. Even if surrogacy organisations are 
non-profit making, they will inevitably be driven by commercial imperatives (for example, 
to cover costs, salaries, etc.) and will need to continuously seek new business and to 
convince or coerce more women to act as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy 
and prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-
parties profiting or otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

• We invite consultees’ views as to what should be included in the definition of 
matching and facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, 
because that would inevitably lead to an increase in surrogacy, which I consider a 
violation of the human rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

• We provisionally propose that only regulated surrogacy organisations should be 
able to offer matching and facilitation services in respect of surrogacy 
arrangements in the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
facilitation services for any type of surrogacy, because that would inevitably lead to an 
increase in surrogacy, which I consider a violation of the human rights of both women 
and children. 



  

• We invite consultees’ views as to whether only regulated surrogacy organisations 
should be able to offer matching and facilitation services in respect of surrogacy 
arrangements outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
facilitation services for any type of surrogacy, because that would inevitably lead to an 
increase in surrogacy, which I consider a violation of the human rights of both women 
and children. 

Paragraph 9.95 

 

Consultation Question 38. 

• We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated 
to do so, and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless 
who they are provided by – because they would inevitably lead to an increase in 
surrogacy, which I consider a violation of the human rights of both women and children. 
Offering such services should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

• We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy 
organisations, and oversight of compliance with the proposed legal requirements 
for the new pathway to legal parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would 
sanction surrogacy, which I consider a violation of the human rights of both women and 
children, and would drive an increase in surrogacy.  

 

• If consultees agree, we invite their views as to how the Authority’s Code of 
Practice should apply to regulated surrogacy organisations, including which 
additional or new areas of regulation should be applied. 

Paragraph 9.117 

 



Consultation Question 40. 

• We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in 
relation to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

• We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this 
country, because I consider it a violation of the human rights of both women and the 
child. The idea of organisations charging to facilitate it is utterly abhorrent and violates 
the spirit, if not the letter, of Article 6 of CEDAW, given the parallels between surrogacy 
and prostitution. Article 6 prohibits the exploitation of the prostitution of women – which 
includes deriving any form of benefit from women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

• We provisionally propose that the current ban on advertising in respect of 
surrogacy should be removed, with the effect that there will be no restrictions on 
advertising anything that can lawfully be done in relation to surrogacy 
arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with removing the current ban on advertising in respect of 
surrogacy. Surrogacy is a violation of the human rights of both women and children, and 
enabling advertising sites (and other ‘service’ organisations) to financially benefit from it 
is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea 
that being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial 
problems. If this proposal is implemented, Facebook and Google are likely present 
surrogacy ads to female students and young women suggesting that becoming a 



‘surrogate’ would provide the solution to their financial worries. The most disadvantaged 
young women would be the most vulnerable to this idea and it is doubtful it would ever 
truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for 
money, we need to protect disadvantaged women from the temptation of renting their 
wombs. This means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

• We provisionally propose that, in England and Wales, where the making of a 
parental order in respect of a child born of a surrogacy arrangement has been 
recorded in the Parental Order Register, the child should be able to access his or 
her original birth certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

• We provisionally propose that where children are born of surrogacy arrangements 
that result in the intended parents being recorded as parents on the birth 
certificate, the full form of that certificate should make clear that the birth was the 
result of a surrogacy arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the 
‘intended parents’ should be recorded as parents on the original birth certificate. The 
birth mother should be recorded as the birth mother on the birth certificate and all 
decisions involving legal parenthood and parental responsibility should be taken after the 
birth by a court or other competent authority, with the child’s best interest the paramount 
consideration. This is the recommendation of the UN Special Rapporteur* and has the 
aim of reducing the risk of the sale and trafficking of children and the exploitation of 
women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full 
form of the certificate should make clear that the birth was the result of a surrogacy 
arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 



 

Consultation Question 45. 

• We invite consultees’ views as to whether the birth registration system in England 
and Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly 
opposed to changes to allow for the registration of three parents or for anyone other than 
the birth mother to be recorded as the mother on the original birth certificate. Such 
proposals could lead to the facilitation of the sale of children and an erosion of mothers’ 
rights and a diluting of the understanding that the relationship between the birth mother 
and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

• We provisionally propose that, in England and Wales, from the age of 18, a child 
who has been the subject of a parental order should be able to access all the 
documents contained in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

• We provisionally propose that a national register of surrogacy arrangements 
should be created to record the identity of the intended parents, the surrogate and 
the gamete donors. 

Do consultees agree? 

YES 

 

• We provisionally propose that: 

• the register should be maintained by the Authority; 

• the register should record information for all surrogacy arrangements, 
whether in or outside the new pathway, provided that the information about 
who has contributed gametes for the conception of the child has been 
medically verified, and that the information should include: 

• identifying information about all the parties to the surrogacy 
arrangement, and 



• non-identifying information about those who have contributed 
gametes to the conception of the child; and 

• to facilitate the record of this information, the application form/petition for a 
parental order should record full information about a child’s genetic heritage 
where available and established by DNA or medical evidence, recording the 
use of an anonymous gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children 
have access to information about their origins and these proposals seem generally 
sound, except that the information held on gamete donors should also include identifying 
information – because otherwise it trivialises the creation of a child and denies the child 
the right to know her or his genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

• We invite consultees’ views as to whether non-identifying information about the 
surrogate and the intended parents should be recorded in the national register of 
surrogacy arrangements and available for disclosure to a child born of a surrogacy 
arrangement. 

I agree but with the proviso that all the information should be identifying – because 
otherwise it trivialises the creation of a child and denies the child the right to know her or 
his genetic parentage. 

Paragraph 10.104 

 



Consultation Question 49. 

• We provisionally propose that a child born of a surrogacy arrangement should be 
able to access the information recorded in the register from the age of 18 for 
identifying information, and 16 for non-identifying information (if such information is 
included on the register), provided that he or she has been given a suitable 
opportunity to receive counselling about the implications of compliance with this 
request. 

Do consultees agree? 

YES 

 

• We invite consultees’ views as to whether a child under the age of 18 or 16 
(depending on whether the information is identifying or non-identifying 
respectively) should be able to access the information in the register and, if so, in 
which circumstances: 

• where his or her legal parents have consented; 

• if he or she has received counselling and the counsellor judges that he or 
she is sufficiently mature to receive this information; and/or 

• in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is 
reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

• We invite consultees’ views as to whether there should be any provision for those 
born of a surrogacy arrangement to make a request for information to disclose 
whether a person whom he or she is intending to marry, or with whom he or she 
intends to enter into a civil partnership or intimate physical relationship, was 
carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

• We provisionally propose that where two people are born to, and genetically 
related through, the same surrogate, they should be able to access the register to 
identify each other, if they both wish to do so. 

Do consultees agree? 



YES 

 

• We invite consultees’ views as to whether there should be provision to allow 
people born to the same surrogate – but who are not genetically related – to 
access the register to identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

• We invite consultees’ views as to whether provision should be made to allow a 
person carried by a surrogate, and the surrogate’s own child, to access the 
register to identify each other, if they both wish to do so: 

• if they are genetically related through the surrogate; and/or 

• if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

• For surrogacy arrangements outside the new pathway, we invite consultees’ views 
as to whether details of an intended parent who is not a party to the application for 
a parental order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be 
recorded in the register. 

Paragraph 10.128 

 

Consultation Question 54. 

• We provisionally propose that the six month time limits in sections 54 and 54A of 
the HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in 
certain circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 



Consultation Question 55. 

• We provisionally propose that: 

• the current circumstances in which the consent of the surrogate (and any 
other legal parent) is not required, namely where a person cannot be found 
or is incapable of giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk 
of child trafficking and exploitation of the rental of women’s wombs. An adoption order 
can be considered as an option when a parental order is not possible. 

 

• the court should have the power to dispense with the consent of the 
surrogate, and any other legal parent of the child, in the following 
circumstances: 

• where the child is living with the intended parents, with the consent of 
the surrogate and any other legal parent, or 

• following a determination by the court that the child should live with 
the intended parents; and 

• the court’s power to dispense with consent should be subject to the 
paramount consideration of the child’s welfare throughout his or her life 
guided by the factors set out in section 1 of the Adoption and Children Act 
2002 and, in Scotland, in line with the section 14(3) of the Adoption and 
Children (Scotland) Act 2007. 

Do consultees agree? 

NO 

 

I disagree with this because it is a violation of women’s rights and would increase the risk 
of child trafficking and exploitation of the rental of women’s wombs. An adoption order 
can be considered as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

• We provisionally propose that, both for a parental order and in the new pathway, 
the intended parents or one of the intended parents must be domiciled or 
habitually resident in the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 



 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ 
should be domiciled (and not simply habitually resident) in the UK in order to avoid 
surrogacy tourism. 

 

• We invite consultees’ views as to whether there should be any additional 
conditions imposed on the test of habitual residence, for example, a qualifying 
period of habitual residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are 
habitual residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

• We invite consultees’ views on whether: 

• the qualifying categories of relationship in section 54(2) of the HFEA 2008 
should be reformed and, if so, how; or 

• the requirement should be removed, subject to two persons who are within 
the prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 

 

Consultation Question 58. 

• We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the 
child’s home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

• We provisionally propose that the new pathway –  



• should not impose a requirement that the intended parent, or one of the 
intended parents, provide gametes for the conception of the child, so that 
double donation of gametes is permitted, but 

• that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a 
gamete due to infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic 
link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

• We invite consultees’ views as to whether double donation should be permitted 
under the parental order pathway (to the same extent that it may be permitted in 
the new pathway) in domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals 
that are likely to result in an increase in surrogacy. I therefore do not believe that double 
donation should be permitted under the parental order pathway in domestic surrogacy 
arrangements.  

 

• We provisionally propose that the requirement that the intended parent or one of 
the intended parents contribute gametes to the conception of the child in the 
parental order pathway should be retained in international surrogacy 
arrangements. 

Do consultees agree? 

YES 

Paragraph 12.64 

 



Consultation Question 60. 

• We provisionally propose that if the requirement for a genetic link is retained for 
domestic cases outside the new pathway, the requirement should not apply, 
subject to medical necessity, if the court determines that the intended parents in 
good faith began the surrogacy arrangement in the new pathway but were 
required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the 
genetic link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

• We provisionally propose that if double donation is permitted only in cases of 
medical necessity, an exception should be made to allow a parental order to be 
granted to a single parent without a genetic link where the intended parent’s 
former partner provides gametes but the intended parents’ relationship breaks 
down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 

 



Consultation Question 62. 

• We invite consultees’ views as to whether there should be a requirement that a 
surrogacy arrangement has been used because of medical necessity: 

• for cases under the new pathway to parenthood; and/or 

• for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and 
children’s rights and that it should therefore be banned. I dispute that surrogacy is ever a 
‘medical necessity.’  

 

• We invite consultees’ views as to how a test of medical necessity for surrogacy, if 
it is introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

• We provisionally propose that in order to use the new pathway to parenthood, 
information identifying the child’s genetic parents and the surrogate must be 
provided for entry on the national register of surrogacy agreements prior to 
registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the 
requirement in any surrogacy arrangements for the recording of the identity of all genetic 
parents and the birth mother. 

 

• We invite consultees’ views as to whether it should be a condition for an 
application for a parental order that: 

• those who contributed gametes are entered on the national register of 
surrogacy agreements; and/or 

• if it remains a requirement that one of the intended parents provided 
gametes in the conception of the child, that the genetic link is demonstrated 
to the court with medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a 
parental order in the circumstances described in both (1) and (2). 

 



• We provisionally propose that it should be a condition for the application of a 
parental order that the identity of the surrogate is entered on the national register 
of surrogacy agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this 
provision. 

Paragraph 12.115 

 

Consultation Question 64. 

• We provisionally propose that there should be no maximum age limit for the grant 
of a parental order. The age of the intended parents should continue to be taken 
into account in the assessment of the welfare of the child in applications to grant a 
parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of 
both women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and 
society and who can reasonably be expected to survive in good health until the child 
reaches adulthood. Surrogacy is therefore particularly unethical when the ‘intended 
parents’ are old. If surrogacy is to be opened up, a maximum age limit for ‘intended 
parents’ is imperative. This will make it clear that society does not condone older people 
entering a surrogacy arrangement and will make it less likely that older people will go 
ahead with such an arrangement and present the court with a fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be 
understood as society sanctioning entering a surrogacy arrangement up to that age but 
not beyond. It is therefore imperative that age limits are set very carefully. 

 

• We invite consultees’ views as to whether under the new pathway there should be 
a maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is 
to be allowed, there should be a maximum age limit for ‘intended parents’ and it should 
be 45. 

 



Raising children is demanding and requires vital parents who are engaged with life and 
society and who can reasonably be expected to survive in good health until the child 
reaches adulthood. I am opposed to surrogacy per se, because it is a violation of both 
women’s and children’s human rights. However, it is particularly unethical when the 
‘intended parents’ are old. I therefore consider that a maximum age limit for ‘intended 
parents’ is important. This will make it clear that society does not consider it acceptable 
for older people to enter into a surrogacy arrangement and will make it less likely that 
they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be 
understood as society sanctioning entering a surrogacy arrangement up to that age. It is 
therefore imperative that age limits are set very carefully.  

 

• We provisionally propose that intended parents should be required to be at least 
18 years old at the time that they enter into a surrogacy agreement under the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is 
to be allowed, there should be a minimum age for ‘intended parents’ and it should be 
much older than 18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be 
understood as society sanctioning entering a surrogacy arrangement at that age. It is 
therefore imperative that age limits are set very carefully. What kind of society would 
want 18-year olds to believe that it would be reasonable for them to become ‘parents’ 
through a surrogacy arrangement – before they have taken even their first steps into 
independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

• We provisionally propose that surrogates should be required to be at least 18 
years of age (at the time of conception), in order for the court to have the power to 
make a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it 
a violation of both women’s and children’s human rights.  

 



At 18 a woman is barely out of childhood and has not yet had an opportunity to establish 
herself as an adult. This means that she is particularly vulnerable to coercion and 
manipulation. There should be a significantly older minimum age for entering into a 
surrogacy arrangement and I suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very 
carefully. What kind of society would want 18-year old girls to believe that entering a 
surrogacy arrangement is a reasonable thing for them to be doing before they have 
taken even their first steps into independence and adulthood?  

 

• We provisionally propose that surrogates should be required to be at least 18 
years old at the time of entering into the surrogacy agreement within the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out 
of childhood and has not yet had an opportunity to establish herself as an adult. This 
means that she is particularly vulnerable to coercion and manipulation. There should be 
a significantly older minimum age for entering into a surrogacy arrangement and I 
suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very 
carefully. What kind of society would want 18-year old girls to believe that entering a 
surrogacy arrangement is a reasonable thing for them to be doing before they have 
taken even their first steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

• We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the 
new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 



• We invite consultees’ views as to whether the types of testing set out in the Code 
of Practice are feasible for traditional surrogacy arrangements outside a licensed 
clinic, and if not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

• We provisionally propose that, as a condition of being eligible for entry into the 
new pathway: 

• the surrogate, her spouse, civil partner or partner (if any) and the intended 
parents intending to enter into a surrogacy arrangement in the new pathway 
should be required to attend counselling with regard to the implications of 
entering into that arrangement; and 

• the implications counselling should be provided by a counsellor who meets 
the requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

• We provisionally propose that, for the new pathway, there should be a requirement 
that the surrogate and the intended parents should take independent legal advice 
on the effect of the law and of entering into the agreement before the agreement is 
signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 

 



Consultation Question 69. 

• We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended 
parents, surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a 
surrogate arrangement to be proceed under the new pathway where a person 
screened is unsuitable for having being convicted of, or received a police caution 
for, any offence appearing on a prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that 
a person is unsuitable based on the information provided in the enhanced record 
certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

• We invite consultees’ views as to whether the list of offences that applies in the 
case of adoption is appropriate in the case of surrogacy arrangements in the new 
pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

• We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new 
pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 
understand what pregnancy and childbirth are like and how they will change you until or 
unless you have had that experience yourself. 

Paragraph 13.95 

 



Consultation Question 71. 

• We provisionally propose that there should not be a maximum number of 
surrogate pregnancies that a woman can undertake as an eligibility requirement of 
the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and 
childbirths. Even the Kennel Club recognises that female dogs should not be allowed to 
undertake more than four pregnancies. It is abhorrent that female dogs have better 
protections than women would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

• We invite consultees’ views as to whether payment of costs by the intended 
parents to the surrogate should be able to be: 

• based on an allowance;  

• based on costs actually incurred by the surrogate, but without the need for 
production of receipts; or 

• based on costs actually incurred by the surrogate, and only on production of 
receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 

Paragraph 15.16 

 



Consultation Question 73. 

• We invite consultees’ views as to: 

• whether intended parents should be able to pay the surrogate essential 
costs relating to the pregnancy; and 

• the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the 
actual essential costs of the pregnancy and birth – such as medical supplies, extra food 
and vitamins, and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 

 



Consultation Question 74. 

• We invite consultees’ views as to: 

• whether they consider that intended parents should be able to pay the 
surrogate additional costs relating to the pregnancy; and 

• the types of expenditure which should be considered additional, rather than 
essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the 
actual essential costs of the pregnancy and birth – such as medical supplies, extra food 
and vitamins, and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

• We invite consultees’ views as to:  

• whether intended parents should be permitted to pay all costs that arise 
from entering into a surrogacy arrangement, and those unique to a 
surrogate pregnancy; and 

• the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 



Paragraph 15.29 

 

Consultation Question 76. 

• We invite consultees’ views as to whether they consider that intended parents 
should be able to pay their surrogate her actual lost earnings (whether the 
surrogate is employed or self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

• We invite consultees’ views as to whether they consider that intended parents 
should be able to pay their surrogate either or both of the following lost potential 
earnings: 

• her lost employment-related potential earnings (as defined in paragraph 
15.35 above); and/or 

• other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 



I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

• We invite consultees to share their experiences:  

• of the impact that payments received by a surrogate from the intended 
parents has had on the surrogate’s entitlement to means-tested social 
welfare benefits; and 

• where a surrogacy arrangement has had an impact on the surrogate’s 
entitlement to means-tested social welfare benefits, how that has been 
addressed in their surrogacy arrangement. 

N/A 

Paragraph 15.47 

 



Consultation Question 79. 

• We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

• pain and inconvenience arising from the pregnancy and childbirth; 

• medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or 

•  specified complications, including hyperemesis gravidarum, pre-eclampsia, 
an ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse 
pregnancy outcomes. In putting a price tag on perineal tear for example, some mothers 
report little pain or symptoms, others have profound ongoing fear of vaginal penetration, 
which can result in very significant emotional and relationship difficulties. Infection may 
complicate healing, and some women report long term sequelae from this, such as 
impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to 
placental haemorrhage can be very significant, and potentially result in emergency 
hysterectomy and blood transfusion to save the life of the mother. It is a fact that 
although blood is thoroughly screened in the UK there still remains the potential for blood 
borne illnesses to be transmitted, and the fact that some of these may not have been 
identified yet by researchers is also a real risk to a mother receiving transfusion. Persons 
who have had a blood transfusion are currently unable to donate blood themselves in the 
UK, due to the risk of (vCJD) transmission. This is an indication of the gravity of receiving 
blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the 
context of Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, 
cryoprecipitate) only heighten those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be 
fatal, and although the maternal mortality rate is low, it can have significant sequelae, 
including renal failure potentially requiring dialysis, placental abruption (potentially fatal 
for mother and baby) permanent liver damage and retinal detachment resulting in visual 
impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, 
physically and emotionally, and may also affect her ability to return to work or care for 
other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of 
childbirth can include vaginal or rectal prolapse, urinary and faecal incontinence. Women 



who have had a C section may experience ongoing pain around the scar. Some sources 
quote this as affecting between 6 and 18 percent of women. These symptoms can be 
profoundly distressing, and may take years to present (conversely, may present 
immediately). 

 

How could we ensure that women suffering these complications are compensated? They 
are multifactorial, and risk increases with instrumented delivery and parity. How would it 
be proposed to unpick the role of a surrogate pregnancy in causing these symptoms in 
relation to other risk factors, for example parity, smoking history, personal medical 
history? 

 

Psychiatric conditions are also absent from this list. Complications including depression 
and anxiety may be worsened by pregnancy. Other mental health conditions such as 
post natal depression and post partum psychosis can be fatal, and impact on a woman’s 
health for many years to come. I’m quite shocked that none of these conditions have 
been explicitly mentioned and it does make me wonder how the list of complications was 
created. I’d also like to know what level of haemorrhage would be considered 
“excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as 
being mandated to do so. This potentially creates a situation where some “luckier” 
women would receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban 
on surrogacy in the UK, as there is in Spain.  

 

• We invite consultees’ views as to whether there are any other matters in respect of 
which intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

• We invite consultees’ views as to whether the level of compensation payable 
should be: 

• a fixed fee set by the regulator (operating as a cap on the maximum 
payable), or  



• left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

• We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in 
the surrogate’s death, including through payment of the cost of life assurance for 
the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

• We invite consultees’ views as to whether:  

• intended parents should be able to buy gifts for the surrogate; and 



• if so, specific provision should be made for these gifts to be modest or 
reasonable in nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

• We invite consultees’ views as to whether it should be possible for the intended 
parents to agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the 
service of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 



• We invite consultees’ views as to whether, if provision is made for intended 
parents to pay a woman for the service of undertaking surrogacy, whether that the 
fee should be: 

• any sum agreed between the parties to the surrogacy; or 

• a fixed fee set by the regulator. 

Leave both check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

• We invite consultees’ views as to whether, if provision is made for intended 
parents to pay a woman a fixed fee for the service of undertaking surrogacy, what, 
if any, other payments the law should permit, in addition to that fixed fee: 

• no other payments; 

• essential costs relating to the pregnancy; 

• additional costs relating to the pregnancy; 

• lost earnings; 

• compensation for pain and inconvenience, medical treatment and 
complications, and the death of the surrogate; and/or 

• gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 



international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or 
payment to the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

• We invite consultees’ views as to whether it should be possible for any payment 
the law permits the intended parents to pay the surrogate for her services to be 
reduced in the event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers 
for their ‘services’. However, it illustrates the grave risks of surrogacy. 

•  

• We invite consultees’ views as to whether, if the law permits a fee payable to the 
surrogate to be able to be reduced in the event of a miscarriage or termination, 
whether such provision should apply: 

• in the first trimester of pregnancy only; 

• to any miscarriage or termination; or 



• some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers 
for their ‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

• We provisionally propose that the types of payment that are permitted to be made 
to surrogates should be the same, whether the surrogacy follows our new pathway 
to parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy 
arrangement being used, the only payments that should ever be made are essential and 
basic expenses for which receipts are provided. 

Paragraph 15.74 

 



Consultation Question 85. 

• We invite consultees’ views as to whether there are any categories of payment we 
have not discussed which they think intended parents should be able to agree to 
pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

• We invite consultees to express any further views they have about the payments 
that intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above 
actual essential costs, backed up by receipts. 

Paragraph 15.76 

 



Consultation Question 87. 

• We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as 
part of our review: 

• for cases within the new pathway to parenthood; and  

• for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive 
functions, commodifies children, and risks the sale of children, against which there is an 
international prohibition. Surrogacy is therefore a violation of the human rights of both 
women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 
most essential and basic expenses will act as an incentive to poor women to engage in 
surrogacy when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which 
receipts are provided. The judge or other competent authority should closely monitor all 
financial aspects of the arrangement (in line with the UN Special Rapporteur’s 
recommendations*) and refuse the parental order when payments have exceeded basic 
expenses. If it is not a judge overseeing the arrangements, the competent authority 
should be totally independent and not, for example, an agency (or ‘regulated surrogacy 
organisation’) that has been involved in the arrangements in any way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

• We provisionally propose that financial terms of a surrogacy agreement entered 
into under the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

• We provisionally propose that if the financial terms of a surrogacy agreement 
entered into under the new pathway become enforceable, the ability to do so 
should not be dependent on the surrogate complying with any terms of the 
agreement relating to her lifestyle. 



Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a 
‘surrogacy agreement’ could place restrictions on the birth mother’s lifestyle is utterly 
abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

• We invite overseas surrogates (or bodies representing or advocating for 
surrogates) to share with us their experiences f international surrogacy 
arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

• We invite organisations focused on children’s rights and welfare in the 
international context to share with us their views on our proposed reforms and 
consultation questions in this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

• We invite consultees to provide us with evidence of their experience of applying to 
register a child born through an international surrogacy arrangement as a British 
citizen and obtaining a passport for the child. In particular, we would be interested 
to hear how long the application took after the birth of the child, and any 
information consultees have about causes of delays in the process. 

N/A 

Paragraph 16.52 

 



Consultation Question 92. 

• We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international 
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the 
child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and 
a passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and 
trafficking of children and the protection of the rights of the birth mother. I therefore 
strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

• We invite consultees to provide us with evidence of the experience they have had 
of applying for a visa for a child born through an international surrogacy 
arrangement. In particular, we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

• We provisionally propose that it should be possible to open a file, and begin the 
process for applying for a visa in respect of a child born through an international 
surrogacy arrangement, before the child is born. The application will need to be 
completed after the birth of the child, and the issue of a passport in the child’s 
country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and 
a passport before the child is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect 



against the selling and trafficking of children and the protection of the rights of the birth 
mother. I therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

• We provisionally propose that the current provision made for the grant of a visa 
outside of the Immigration Rules where the intended parents are not the legal 
parents of the child under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

• We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links 
with the surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the 
child having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

• We invite consultees’ views as to whether the current requirement for the grant of 
a visa outside the Rules that the intended parents must apply for a parental order 
within six months of the child’s birth should be removed (regardless of whether the 
availability of the visa is brought within the Rules), if our provisional proposal to 
remove the time limit on applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in 
certain circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

• We provisionally propose that it should be possible to open a file, and begin the 
process for applying for a EU Uniform Format Form in respect of a child born 
through an international surrogacy arrangement, before the child is born. The 
application will need to be completed after the birth of the child. 

Do consultees agree? 



NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format 
Form for the child before she or he is born in international surrogacy arrangements 
appears to contradict the UN Special Rapporteur’s recommendations* that are designed 
to protect against the selling and trafficking of children and the protection of the rights of 
the birth mother. I therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

• We invite consultees to provide us with evidence of the experience they have had 
of applying for a EU Uniform Format Form for a child born through an international 
surrogacy arrangement. In particular we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

• We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and 
immigration consequences of having a child through an international surrogacy 
arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy 
is a violation of the human rights of women and children and all the other ways in which it 
is possible for people to enjoy children in their lives. 

Paragraph 16.82 

 



Consultation Question 98. 

• We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

• We provisionally propose that:  

• the Secretary of State should have the power to provide that the intended parents 
of children born through international surrogacy arrangements, who are 
recognised as the legal parents of the child in the country of the child’s birth, 
should also be recognised as the child’s legal parents in the UK, without it being 
necessary for the intended parents to apply for a parental order, but 

• before exercising the power, the Secretary of State should be required to be 
satisfied that the domestic law and practice in the country in question provides 
protection against the exploitation of surrogates, and for the welfare of the child, 
that is at least equivalent to that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of 
Children and Cooperation in respect of Intercountry Adoption of 1993. The latter requires 
the birth mother to have legal parenthood and parental responsibility when the child is 
born and that her consent to giving up the child must be given AFTER the child's birth 
and that the transfer of ‘parenthood’ should be overseen by the courts or a competent 
authority on an individual case by case basis, with the best interests of the child being 
the paramount consideration. This is an important safeguard against the sale of children 
and for the protection of the birth mother and I believe it should apply equally to 
international surrogacy arrangements. I therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 

 



Consultation Question 100. 

• We invite consultees to tell us of their experience of surrogacy arrangements in 
the UK involving foreign intended parents. 

N/A 

 

• We invite consultees’ views as to whether: 

• any restriction is necessary on the removal of a child from the UK for the 
purpose of the child becoming the subject of a parental order, or its 
equivalent, in another jurisdiction; and 

• if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this 
purpose and with the approval of the court and, if so, what form should that 
process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be 
used in an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

• We invite consultees’ views as to whether the current application of the law on 
statutory paternity leave, and statutory paternity pay, to the situation of the 
surrogate’s spouse, civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

• We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that 
only one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 

 



Consultation Question 103. 

• We invite consultees’ views as to: 

• whether there is a need for reform in respect of the right of intended parents 
to take time off work before the birth of the child, whether for the purpose of 
induced lactation, ante-natal appointments or any other reason; and  

• if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, 
which is a human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

• We invite consultees’ views as to whether the duty of employers to provide 
suitable facilities for any person at work who is a pregnant woman or nursing 
mother to rest under Regulation 25 of the Workplace (Health, Safety and Welfare) 
Regulations 1992 is sufficient to include intended parents in a surrogacy 
arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, 
which is a human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

• We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for 
reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, 
which is a human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

• We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, 
which is a human rights abuse of both women and children 

Paragraph 17.56 

 



Consultation Question 107. 

• We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms 
to law or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy 
agreements are not legally binding and that ‘intended parents’ have no legal right to 
override the birth mother’s wishes or decisions in regards to her lifestyle or medical and 
health care, including during pregnancy, labour and childbirth. Even if she has previously 
agreed to them sharing decisions and being informed on these matters, she can 
withdraw her consent at any time for any or no reason. All professionals involved in her 
care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be 
being coerced to engage in the surrogacy arrangement by one or more persons, 
including her spouse or partner. If paid surrogacy is legalised, this will become more 
prevalent, but it can still be present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff 
and this could reduce the standard of impartial care given to birth mothers and new-
borns – especially when the ‘intended parents’ are entitled, rich or of high status. This 
itself is a valid reason to be extremely cautious about making changes that will increase 
the numbers of surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health 
risks. As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to 
lead to additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has 
long-term negative effects on the well-being of both of them. This is likely to be the same 
for birth mothers and babies in surrogacy arrangements and so can be expected to place 
additional long-term pressures on the NHS and society as a whole. This has not been 
considered and there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky 
procedure that can have a long-term negative impact on the woman’s health, including 
premature death. Ethical issues abound. Young women might be coerced by financial 
pressures to donate eggs when this isn’t in their best interests and there are worries 
about eugenics – where egg donors are selected on the basis of blonde hair, blue eyes 
and stereotypical measures of ‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of 
these issues. There is no question about people’s thoughts about the NHS picking up the 
tab for the extra costs involved in surrogacy and whether this affects their opinions on 
surrogacy itself. There appears to have been no evaluation of the size of the additional 
costs to the NHS and society. 



 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, 
cystic fibrosis etc) are not funded due to financial constraints it is a slap in the face to 
provide money for prospective parents to indulge their parenting fantasies while denying 
patients access to drugs which are standard of care in other counties. 

 

• We invite consultees’ views as to any additions or revisions that they would like to 
see made to the guidance published by the Department for Health and Social Care 
for England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally 
binding and that the birth mother has the right to change her mind at any time, for any or 
no reason. Healthcare professionals must accept that her wishes are paramount and that 
the ‘intended parents’ have no legal right to override her wishes or decisions in regards 
to her lifestyle or medical and health care, including during pregnancy, labour, childbirth 
and the postpartum period. 

 

All health and care professionals should also be aware that the birth mother may be 
being coerced to engage in the surrogacy arrangement by one or more persons, 
including her spouse or partner. If paid surrogacy is legalised, this will become more 
prevalent, but it can still be present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more 
alert than normal to the possibility that she is being coerced and to ensure that they can 
speak to her alone, including during labour, and that if she changes her mind about who 
is present in consultations, and the labour ward/delivery suite, they must respect her 
wishes. 

 

• We invite consultees’ views as to how midwifery practice may better accommodate 
surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother 
and the wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

• We invite consultees’ views as to whether there are any other legal issues in 
relation to surrogacy, not covered in this Consultation Paper, that merit 
examination. 

It is of considerable concern that the law commissioners appear to have given no 
consideration to the significant risk that women will be coerced into agreeing to 
participate in surrogacy arrangements for someone else’s benefit. This can be true in 
‘altruistic’ surrogacy but is even more likely if substantial payments are involved. 

 



It is well-known that women and girls are groomed and/or coerced into prostitution by 
partners and ‘boyfriends’ who act as their pimp and take all or much of their earnings. 
This is a major route by which many women enter prostitution and is a major factor in 
preventing their exit. There is no reason to expect that the same dynamics will not occur 
in relation to surrogacy if it is opened up and provides opportunities to make significant 
amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation 
that prohibits coercing a woman into a surrogacy arrangement. This should be a criminal 
offence and carry a hefty penalty – in recognition that it is a human rights violation and so 
that it acts as a deterrent. That such a law would be difficult to enforce just adds to the 
arguments for why paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a 
judge. 

Paragraph 17.80 

 

Consultation Question 109. 

• We invite consultees who are intended parents, live in the UK, and have entered 
into a surrogacy arrangement that led to the birth of a child to tell us: 

• when the child was born; 

• whether the arrangement was domestic or international and, if international, 
in which country the arrangement took place; 

• whether the arrangement led to the making of a parental order in the UK; 
and 

• whether they are a: 

• opposite-sex couple; 

• male same-sex couple; 

• female same-sex couple; 

• single woman; or 

• single man. 

N/A 

Paragraph 18.2 

 



Consultation Question 110. 

• We invite consultees who have experience of applying for a parental order in the 
UK to tell us: 

• whether the surrogacy arrangement was domestic or international; 

• whether they had legal advice before the making of the parental order; 

• whether they were represented by a lawyer in court; and 

• the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

• We invite consultees’ views as to the impact (social, emotional, financial or 
otherwise) of the current law where the intended parents are not the legal parents 
from birth of the child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

• We invite consultees to tell us what they have paid for, or to provide evidence 
about the cost of: 

• medical screening; and 

• implications counselling 

(where possible separating out the cost of such screening, tests or implications 
counselling from any other costs involved with fertility treatment). 

N/A 

 

• We invite legal consultees, who advise on surrogacy and parental order 
proceedings, to provide evidence of what they would charge: 

• to provide advice sufficient to meet the proposed requirement for 
independent legal advice discussed in Chapter 13; and 

• to draft, advise on and negotiate the written surrogacy agreement required 
for the new pathway. 

N/A 



Paragraph 18.8 

 

Consultation Question 113. 

• We invite consultees to tell us of the impact of: 

• the current requirement of a genetic link; and 

• any removal of this requirement in cases of medical necessity: 

• in the new pathway; 

• in the parental order route for domestic surrogacy arrangements; or 

• in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

• We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

• their profession; and  

• what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

• We invite consultees who are intended parents to give us their views on the impact 
of our proposals for reform on their ability to enter into surrogacy arrangements 
and, in particular: 

• if particular proposals will increase accessibility, and why; and 

• if particular proposals will restrict accessibility, and why. 

N/A 

• We invite consultees who are surrogates to give us their views on the impact of 
our proposals for reform on their ability to enter into surrogacy arrangements and, 
in particular: 



• if particular proposals will increase accessibility, and why; and 

• if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

• We ask consultees who are intended parents to tell us: 

• whether the surrogacy arrangement was domestic or international; 

• what they spent, in total, on the surrogacy arrangement(s) that led to the 
birth of their child(ren), including the cost of fertility treatment, payments to 
the surrogate and payments to any surrogacy agency or organisation; 

• how they raised the funds for the surrogacy arrangement(s); 

• what they spent on any fertility treatment prior to entering into a surrogacy 
arrangement (where that treatment did not lead to the birth of a child); and 

• how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

• We invite consultees’ views as to the specific impact of our proposals in Northern 
Ireland. 

 

Paragraph 18.20 

 



Consultation Question 118. 

• We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 
decided that surrogacy is a positive thing and so legislation should enable it. This may be 
explained by a limited ‘pre-consultation’ mainly focusing on people who already had a 
vested interest in surrogacy – ‘intended parents,’ women who claim to have had a 
positive experience of surrogacy, and lawyers and other organisations who stand to 
make money from commercial surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key 
stakeholders in this endeavour. This is a major error, because just as all women are 
affected by the institution of prostitution, so all women will be affected by any opening up 
of commercial surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire 
by men to break the legal and cultural recognition of the unique bond between birth 
mother and child – and indeed the proposals to make the ‘intended parents’ the legal 
parents from the moment of birth are a major step in this direction, and are likely to have 
a significant impact down the line – potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and 
other family members coercing a woman into engaging in commercial surrogacy for their 
(and not her) financial benefit. This will be a potential risk for thousands of women, which 
appears to have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality 
Duty (PSED) when carrying out public functions, such as this consultation. There doesn’t 
appear to be any evidence they have done so, because they have not provided their 
equality considerations and impact assessments. As surrogacy has a very different 
impact on women and children than on adult males, we believe the law commissioners 
are in breach of equality legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED 
to have due regard to the need to: 

 

• Eliminate unlawful discrimination, harassment and victimisation and other 
conduct prohibited by the Act. 

• Advance equality of opportunity between people who share a protected 
characteristic and those who do not. 

• Foster good relations between people who share a protected characteristic and 
those who do not. 

 

There are many ways in which opening up surrogacy in the UK is likely to worsen 
women’s position relative to men’s, and the relationship between the sexes. Any 



loosening of the laws around surrogacy could therefore be considered discriminatory. 
Surrogacy is also likely to have an impact on the relations between the different 
generations. Imagine the rage that young people may feel when they discover that their 
‘parents’ not only bought them but took advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that 
are not based on any recognised human rights instruments – such as the idea that 
‘procreative liberty’ confers some kind of human right to surrogacy and the idea that a 
woman has a human right to be a ‘surrogate.’ These arguments do not hold up to 
scrutiny and have been clearly rejected by the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the 
recommendations of the UN Special Rapporteur that are designed to guard against the 
sale of children and the exploitation of birth mothers, including: 

 

• The birth mother must be accorded the status of legal mother at birth, and must be 
under no contractual or legal obligation to participate in the legal or physical transfer 
of the child. 

• All payments to the birth mother must be made before the legal and physical transfer 
of the child and must be non-reimbursable – even if she decides not to relinquish the 
child. 

• The birth mother’s choice to transfer the child “must be a gratuitous act, based on her 
own post-birth intentions, rather than on any legal or contractual obligation.” 

• Pre-conception checks, while encouraged, cannot take the place of appropriate 
welfare checks after the birth of the child. 

• Decisions about parentage and parental responsibility must be made by a court or 
other competent authority on an individual basis after the birth with the best interests 
of the child being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the 
important high-level questions – such as whether you think surrogacy can ever be 
ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and 
start again from the position of women’s and children’s human rights. If it is found that 
there is no way to liberalise surrogacy law that is compliant with obligations under 
international treaties such as CEDAW and the UNCRC and its first optional protocol, 
then the law must not be liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 
university), what is the name of your organisation? 

FINRRAGE (AUSTRALIA) 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 
organisation? 

 This is a response on behalf of an organisation 

 

 

4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

 N/A 

5. What is your email address? 

Email address:  

finrrage@finrrage.org 

 

If you enter your email address then you will automatically receive an acknowledgement email 
when you submit your response. 

6. What is your telephone number? 

Telephone number:  
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Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 
allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 
children and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced judge. 
For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 
the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 
should continue to be heard by lay justices, or whether they should be allocated to another 
level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 
judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 
exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 
the arrangements should be overseen by a senior and experienced judge. For this reason these 
cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 
judges or higher. 

Paragraph 6.51 
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Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 
current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental 
responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 
Chapter 8 that all intended parents (whether in the new pathway or not) automatically 
acquire parental responsibility if the child is living with or being cared for by them is not 
supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth and that the child’s best interests are the paramount consideration. 
Nothing about the transfer of parental responsibility should be automatic and all options should 
be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 
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Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 
should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 
expenses of curators ad litem and reporting officers and, if so, how this should be 
addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 
for a parental order, the court may make any such interim order or orders for 
parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 
child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 
statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 
subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
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We vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 
recommendations* and the Hague Convention on the Protection of Children and Cooperation in 
respect of Intercountry Adoption of 1993. These require the birth mother to have legal 
parenthood and parental responsibility when the child is born and that her consent to giving up 
the child must be freely given AFTER the child's birth. I believe that this important safeguard 
against the sale of children and the exploitation of birth mothers should apply equally to 
surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 
all of the implications need to be fully understood. There is no evidence in the consultation paper 
that the law commissioners have considered these more general implications fully, if at all. 

 

We understand that the proposal to automatically grant the ‘intended parents’ legal parenthood 
at birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. We do not agree that these claimed wishes alone justify 
measures that contravene the recommendations of the UN Special Rapporteur and the 
provisions of the Hague Convention that are designed to reduce the risk of the sale and 
trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 
condone a system that would require women to deliberately conceive and subsequently give 
birth with the expectation that they would have little or no legal responsibility for the child. The 
rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 
say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 
should be under a duty to keep a record of surrogacy arrangements under the new 
pathway to which they are a party, with such records being retained for a specified 
minimum period. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 
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1.9 We invite consultees’ views as to what the length of that period should be: whether 100 
years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 
should apply to traditional surrogacy arrangements with which a regulated surrogacy 
organisation is involved. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposal for regulated surrogacy organisations, because they 
would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from 
entering into the new pathway. 

We profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 
by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 
within a defined period, with the objection being sent to both the intended parents 
and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 
week. 

Do consultees agree? 
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NO 

 

We profoundly disagree with the proposal that the ‘intended parents’ should automatically 
acquire legal parenthood at birth and that the birth mother has only a limited time to object. This 
contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 
legal parent at birth and that all decisions involving legal parenthood and parental responsibility 
in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 
with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 
should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 
child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 
obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
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parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 
birth of the child that they have no reason to believe that the surrogate has lacked 
capacity at any time during the period in which she had the right to object to the 
intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 
which she has the right to object to the intended parents acquiring legal parenthood, 
the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 
unable to provide the positive consent within the relevant period, the surrogacy 
arrangement should exit the new pathway and the intended parents should be able 
to make an application for a parental order. 

Do consultees agree? 

NO 

 

We profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
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and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 
result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 
should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 
her birth. 

Do consultees agree? 

 

NO 

 

We profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements should be taken by a court or other competent authority AFTER the 
birth and that the child’s best interests are the paramount consideration. A welfare assessment is 
an absolute requirement if an informed decision is to be made about the child’s best interest. 
Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 
the birth of the child. Much can change in that time.  
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The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not 
hold. Pregnancy, birth and the post-partum changes are intense physical and existential 
experiences that change you and prime you to love and be sensitive to the new-born child and 
rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 
reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and 
emotional commitment to the child is already well-developed, giving her the best chance of 
surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 
and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 
does not in any way prepare you for the practical reality of caring for a new-born child and the 
long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 
under the new pathway, where the surrogate has exercised her right to object to the 
intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 
partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

We profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
parental responsibility for any children born of the arrangement. This is enough reason to reject 
this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 
have an implication for all children, all families because it would set a precedent. It should not be 
introduced without a full assessment of all the implications, including on the rights of mothers and 
children. There is no evidence that the law commissioners have carried out any such 
assessment. 
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1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 
the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 
parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 
partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 
exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 
the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

We profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 
birth mother should always be the legal parent of the child at birth and this should not change if 
the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 
arrangement is stillborn, the surrogate should be able to consent to the intended parents 
being registered as the parents before the expiry of the period allowed for the registration 
of the birth, provided that the intended parents have made a declaration to the effect that 
the relevant criteria for the making of a parental order are satisfied, on registration of the 
stillbirth. 

Do consultees agree? 

NO 

 

We profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 
situation. The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn and the registration should accurately reflect this. 
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Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 
where the child dies before the making of the parental order, the surrogate should be able 
to consent to the intended parents being registered as the parents before the expiry of the 
period allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a parental order 
are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

We profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 
situation. The birth mother should always be the legal parent of the child at birth and if the child 
dies before the parental order, the registration of birth should accurately reflect that the birth 
mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period during which 
she can exercise her right to object, the arrangement should not proceed in the new 
pathway and the intended parents should be required to make an application for a 
parental order. 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 
both intended parents die during the surrogate’s pregnancy, the intended parents should 
be registered as the child’s parents on birth, subject to the surrogate not exercising her 
right to object within the defined period. 

Do consultees agree? 

NO 

 

We profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 
‘intended parents’ being registered as the legal parents in this situation. The birth mother should 
always be the legal parent of the child at birth and the registration of birth should accurately 
reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 
pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 
interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 
permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 
surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 
possible for the intended parents to be registered as the child’s parents, but that 
there should be a procedure for the surrogate to provide details of the intended 
parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 
arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 
deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 
applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 
there would only be a single applicant for a parental order in respect of the child 
concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 
notice to be given to the potential second intended parent of the application and an 
opportunity given to that party to provide notice of opposition within a brief period 
(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 
she should be required to make his or her own application within a brief period (say 
14 days), otherwise the application of the first intended parent will be determined by 
the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

We profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The 
birth mother should be the legal parent at birth and all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth of the child with the best interests of the child being the paramount 
consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 
have proposed, leading to the acquisition of legal parenthood by the intended 
parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

We profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 
legal parent and have parental responsibility at birth and all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or other 
competent authority AFTER the birth of the child based on the best interests of the child, as 
recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 
should be amended to provide for the court to have regard to additional specific 
factors in the situation where it is considering the arrangements for a child in the 
context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 
a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 
issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration.We therefore do 
not believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 
and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 
Regulations) should be further amended to provide for the court to have regard to 
additional specific factors in the situation where it is considering whether to make a 
parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 
order. The welfare checklist provides a comprehensive summary of the issues to be considered 
and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 
child’s best interest is the paramount consideration. We therefore do not believe any other 
factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 
8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 
and her reproductive capacities in all surrogacy arrangements. The court should therefore 
always have oversight of the arrangements. I am also concerned that there should be no 
liberalisation of the law on surrogacy because of the potential human rights abuses involved. We 
do not believe that ‘intended parents’ should be added to the list of those who can apply for a 
section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire parental 
responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

We profoundly disagree with this proposal. The birth mother should be the legal parent at birth 
and all decisions involving legal parenthood and parental responsibility in surrogacy 
arrangements should be taken by a court or other competent authority AFTER the birth of the 
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child, as recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 
trafficking of children and the exploitation of women and their reproductive capacities. 

 

We understand that the decision to automatically grant the ‘intended parents’ parental 
responsibility is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers 
prior to the consultation. Their wishes alone do not justify measures that contravene 
recommendations of the UN Special Rapporteur and the provisions of the Hague Convention 
that are designed to reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no legal 
responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 
be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 
and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 
have parental responsibility for the child where the child is living with, or being cared 
for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

We profoundly disagree with the proposals for the ‘new pathway’.We  do not agree that the 
‘intended parents’ should acquire parentage or parental responsibility automatically. The birth 
mother should be the legal parent at birth and all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth of the child, with the child’s best interest the paramount consideration. 
This is the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk 
of the sale and trafficking of children and the exploitation of women and their reproductive 
capacities. 

 

We understand that the decision to automatically grant the ‘intended parents’ parental 
responsibility is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers 
prior to the consultation. Their wishes alone do not justify a measure that contravenes 



18 
 

recommendations of the UN Special Rapporteur and the provisions of the Hague Convention 
that are designed to reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to 
object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

We agree that the birth mother should have parental responsibility for the child but NOT that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, with the 
child’s best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended parents, 
during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 
party not caring for the child or with whom the child is not living. 

We profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 
legal parenthood and parental responsibility at and after the birth and all subsequent decisions 
involving legal parenthood and parental responsibility should be taken by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we 
would be interested to hear about any health screening, counselling and legal advice that 
took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

We disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. We consider surrogacy 
to be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 
particular form; and 

OTHER 

 

We disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 
for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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We disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 
and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 
including the creation, maintenance and operation of necessary policies and 
procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

NONE of the Above 

 

We disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. We consider surrogacy 
to be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 
should have. 

We disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. We consider surrogacy 
to be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 
responsible for a surrogacy organisation should have. 

We disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence.We consider surrogacy 
to be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 

OTHER 

 

We disagree with the proposal for regulated surrogacy organisations because they would 
sanction surrogacy, which I consider a violation of the human rights of both women and children, 
and would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, 
they will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, 
etc.) and will need to continuously seek new business and to convince or coerce more women to 
act as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 
prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 
otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 
facilitation services. 

We disagree with organisations being able to provide matching and facilitation services, because 
that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 
rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 
offer matching and facilitation services in respect of surrogacy arrangements in the new 
pathway. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 
be able to offer matching and facilitation services in respect of surrogacy arrangements 
outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, 
and whether these should be criminal, civil or regulatory. 

We do not accept that matching and facilitation services should be allowed – regardless who 
they are provided by – because they would inevitably lead to an increase in surrogacy, which we 
consider a violation of the human rights of both women and children. Offering such services 
should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy organisations, and 
oversight of compliance with the proposed legal requirements for the new pathway to legal 
parenthood. 

Do consultees agree? 

OTHER 

 

We disagree with the proposal for regulated surrogacy organisations because they would 
sanction surrogacy, which I consider a violation of the human rights of both women and children, 
and would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 
apply to regulated surrogacy organisations, including which additional or new areas of 
regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in relation 
to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

We VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 
because I consider it a violation of the human rights of both women and the child. The idea of 
organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 
Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 
the exploitation of the prostitution of women – which includes deriving any form of benefit from 
women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 
should be removed, with the effect that there will be no restrictions on advertising anything 
that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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We VEHEMENTLY disagree with removing the current ban on advertising in respect of 
surrogacy. Surrogacy is a violation of the human rights of both women and children, and 
enabling advertising sites (and other ‘service’ organisations) to financially benefit from it is 
abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented, Facebook and Google are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 
their financial worries. The most disadvantaged young women would be the most vulnerable to 
this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 
we need to protect disadvantaged women from the temptation of renting their wombs. This 
means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 
order in respect of a child born of a surrogacy arrangement has been recorded in the 
Parental Order Register, the child should be able to access his or her original birth 
certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 
result in the intended parents being recorded as parents on the birth certificate, the full 
form of that certificate should make clear that the birth was the result of a surrogacy 
arrangement. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the 
‘intended parents’ should be recorded as parents on the original birth certificate. The birth mother 
should be recorded as the birth mother on the birth certificate and all decisions involving legal 
parenthood and parental responsibility should be taken after the birth by a court or other 
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competent authority, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 

We do not consider the birth registration system to be in need for reform. I am particularly 
opposed to changes to allow for the registration of three parents or for anyone other than the 
birth mother to be recorded as the mother on the original birth certificate. Such proposals could 
lead to the facilitation of the sale of children and an erosion of mothers’ rights and a diluting of 
the understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained 
in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete 
donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 
outside the new pathway, provided that the information about who has contributed 
gametes for the conception of the child has been medically verified, and that the 
information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 
conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 
order should record full information about a child’s genetic heritage where available 
and established by DNA or medical evidence, recording the use of an anonymous 
gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children have 
access to information about their origins and these proposals seem generally sound, except that 
the information held on gamete donors should also include identifying information – because 
otherwise it trivialises the creation of a child and denies the child the right to know her or his 
genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy 
arrangements and available for disclosure to a child born of a surrogacy arrangement. 

We agree but with the proviso that all the information should be identifying – because otherwise 
it trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying 
information, and 16 for non-identifying information (if such information is included on the 
register), provided that he or she has been given a suitable opportunity to receive 
counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 
whether the information is identifying or non-identifying respectively) should be able to 
access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

We agree with (1) and (2) and believe there might be other circumstances where this is 
reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 
a surrogacy arrangement to make a request for information to disclose whether a person 
whom he or she is intending to marry, or with whom he or she intends to enter into a civil 
partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify each 
other, if they both wish to do so. 

Do consultees agree? 
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YES 

 

1.63 We invite consultees’ views as to whether there should be provision to allow people born 
to the same surrogate – but who are not genetically related – to access the register to 
identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify 
each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental 
order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 
in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 
HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 
parent) is not required, namely where a person cannot be found or is incapable of 
giving agreement, should continue to be available; 

NO  

 

We disagree with this because it is a violation of women’s rights and would increase the risk of 
child trafficking and exploitation of the rental of women’s wombs. An adoption order can be 
considered as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 
any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 
surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 
intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors 
set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 
with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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We disagree with this because it is a violation of women’s rights and would increase the risk of 
child trafficking and exploitation of the rental of women’s wombs. An adoption order can be 
considered as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident in 
the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

We profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should 
be domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 
imposed on the test of habitual residence, for example, a qualifying period of habitual 
residence required to satisfy the test. 

We profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 
residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 
reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 
prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the child’s 
home to be with them. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 
parents, provide gametes for the conception of the child, so that double donation of 
gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a gamete due to 
infertility. 

Do consultees agree? 

NO 

 

We profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link 
should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 
parental order pathway (to the same extent that it may be permitted in the new pathway) in 
domestic surrogacy arrangements.  

We profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 
likely to result in an increase in surrogacy. We therefore do not believe that double donation 
should be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 
intended parents contribute gametes to the conception of the child in the parental order 
pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical 
necessity, if the court determines that the intended parents in good faith began the 
surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

We fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the 
genetic link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single 
parent without a genetic link where the intended parent’s former partner provides gametes 
but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

We dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

We oppose surrogacy and believe that it is a fundamental violation of women’s and children’s 
rights and that it should therefore be banned. We dispute that surrogacy is ever a ‘medical 
necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 
introduced, should be defined and assessed. 

We dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

We profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement 
in any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 
parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 
conception of the child, that the genetic link is demonstrated to the court with 
medical or DNA evidence. 

While we oppose surrogacy and want to see it banned, we support this condition for a parental 
order in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 
order that the identity of the surrogate is entered on the national register of surrogacy 
agreements. 

Do consultees agree? 

YES 

 

While we oppose surrogacy and want to see it banned, if it happens, we support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account 
in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

We am opposed to surrogacy and would like to see it banned, because it is a violation of both 
women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 
to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 
that society does not condone older people entering a surrogacy arrangement and will make it 
less likely that older people will go ahead with such an arrangement and present the court with a 
fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 
therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 
maximum age limit for intended parents, and if so, what it should be. 

We profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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We am opposed to surrogacy per se, because it is a violation of both women’s and children’s 
human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 
consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 
society does not consider it acceptable for older people to enter into a surrogacy arrangement 
and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 
that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 
old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 
18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 
age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 
they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 
(at the time of conception), in order for the court to have the power to make a parental 
order. 

Do consultees agree? 

OTHER 

 

We am opposed to surrogacy per se and would like to see it banned, because I consider it a 
violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 
as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and we 
suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 
the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 
childhood and has not yet had an opportunity to establish herself as an adult. This means that 
she is particularly vulnerable to coercion and manipulation. There should be a significantly older 
minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 
more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the new 
pathway. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 
Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 
not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be 
required to attend counselling with regard to the implications of entering into that 
arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 
the surrogate and the intended parents should take independent legal advice on the effect 
of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is unsuitable 
for having being convicted of, or received a police caution for, any offence appearing on a 
prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 
person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 
adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

We are profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 
understand what pregnancy and childbirth are like and how they will change you until or unless 
you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

We are profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more 
than four pregnancies. It is abhorrent that female dogs have better protections than women 
would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 
production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 
receipts. 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain, Germany, France 
and Switzerland. If surrogacy is accepted, however, legislation should allow no payments to the 
birth mother above actual essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 
relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 
additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 
essential.   

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 
entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 
and 

(2) the types of cost which should be included within this category. 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

We awould like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 
self-employed). 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

We are therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 
above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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We would like to see a total ban on surrogacy in the UK, as there is in Spain, Gernany, France, 
Austria and Switzerland. If surrogacy is accepted, however, legislation should allow no payments 
to the birth mother above actual essential costs, backed up by receipts. 

 

We are therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 
had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 
means-tested social welfare benefits, how that has been addressed in their 
surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 
ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 
outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 
symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 
significant emotional and relationship difficulties. Infection may complicate healing, and some 
women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 
haemorrhage can be very significant, and potentially result in emergency hysterectomy and 
blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 
screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 
and the fact that some of these may not have been identified yet by researchers is also a real 
risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 
unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 
indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 
Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 
those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 
and although the maternal mortality rate is low, it can have significant sequelae, including renal 
failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 
permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 
and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 
can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 
C section may experience ongoing pain around the scar. Some sources quote this as affecting 
between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 
take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 
multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 
factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 
anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 
depression and post partum psychosis can be fatal, and impact on a woman’s health for many 
years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 
and it does make me wonder how the list of complications was created. I’d also like to know what 
level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 
mandated to do so. This potentially creates a situation where some “luckier” women would 
receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 
surrogacy in the UK, as there is in Spain, Germany, France, Austria and Switzerland.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 
intended parents should be able to pay the surrogate compensation. 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain, Germany, France, 
Switzerland and Austria. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the 
surrogate’s death, including through payment of the cost of life assurance for the 
surrogate. 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain, Germany, France, 
Switzerland and Austria. If surrogacy is accepted, however, legislation should allow no payments 
to the birth mother above actual essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why we oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 
nature. 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain, Germany, France, 
Switzerland and Austria. If surrogacy is accepted, however, legislation should allow no payments 
to the birth mother above actual essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 
agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 

 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain, Germany, France, 
Switzerland and Austria. If surrogacy is accepted, however, legislation should allow no payments 
to the birth mother above actual essential costs, backed up by receipts. 

 

We are therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

N/A 
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We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain, Germany, France, 
Switzerland and Austria.. If surrogacy is accepted, however, legislation should allow no 
payments to the birth mther above actual essential costs, backed up by receipts. 

 

We are therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 
the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 
and the death of the surrogate; and/or 

(6) gifts. 

N/A 

 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain, Germany, France, 
Switzerland and Austria. If surrogacy is accepted, however, legislation should allow no payments 
to the birth mother above actual essential costs, backed up by receipts. 
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We are therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment 
to the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the 
event of a miscarriage or termination of the pregnancy. 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain, Germany, France, 
Switzerland and Austria.. If surrogacy is accepted, however, legislation should allow no 
payments to the birth mother above actual essential costs, backed up by receipts. 

 

This question is therefore not applicable because We oppose the payment of birth mothers for 
their ‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 
to be able to be reduced in the event of a miscarriage or termination, whether such 
provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

N/A 

 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 



51 
 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain, Germany, France, 
Switzerland and Austria.. If surrogacy is accepted, however, legislation should allow no 
payments to the birth mother above actual essential costs, backed up by receipts. 

 

This question is therefore not applicable because We oppose the payment of birth mothers for 
their ‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 
not discussed which they think intended parents should be able to agree to pay to the 
surrogate. 
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We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain, Germany, France, 
Switzerland and Austria. If surrogacy is accepted, however, legislation should allow no payments 
to the birth mother above actual essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as part of 
our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects 
of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 
the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 
under the new pathway become enforceable, the ability to do so should not be dependent 
on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 
agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 
context to share with us their views on our proposed reforms and consultation questions in 
this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 
a child born through an international surrogacy arrangement as a British citizen and 
obtaining a passport for the child. In particular, we would be interested to hear how long 
the application took after the birth of the child, and any information consultees have about 
causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international 
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. We therefore strongly disagree with 
this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In 
particular, we would be interested to hear how long the application took after the birth of 
the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a visa in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the 
birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict 
the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. We therefore 
strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child 
under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 
surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 
having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 
outside the Rules that the intended parents must apply for a parental order within six 
months of the child’s birth should be removed (regardless of whether the availability of the 
visa is brought within the Rules), if our provisional proposal to remove the time limit on 
applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a EU Uniform Format Form in respect of a child born through an 
international surrogacy arrangement, before the child is born. The application will need to 
be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international 
surrogacy arrangement. In particular we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and immigration 
consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

We agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is 
possible for people to enjoy children in their lives. This guide should include reasons why 
surrogacy should NOT ever be undertaken. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

We profoundly disagree withALL proposals for a ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the 
legal parents of the child in the country of the child’s birth, should also be recognised as 
the child’s legal parents in the UK, without it being necessary for the intended parents to 
apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 
the domestic law and practice in the country in question provides protection against the 
exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 
that provided in UK law. 

Do consultees agree? 

NO 

 

We do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 
mother to have legal parenthood and parental responsibility when the child is born and that her 
consent to giving up the child must be given AFTER the child's birth and that the transfer of 
‘parenthood’ should be overseen by the courts or a competent authority on an individual case 
by case basis, with the best interests of the child being the paramount consideration. This is an 
important safeguard against the sale of children and for the protection of the birth mother and 
we believe it should apply equally to international surrogacy arrangements. We therefore 
strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 
of the child becoming the subject of a parental order, or its equivalent, in another 
jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this 
purpose and with the approval of the court and, if so, what form should that 
process take. 

Restrictions and checks MUST be in place to protect the child, the birth mother AND THE EGG 
DONOR MISSING FROM THIS CONSULTATION!! from trafficking and exploitation. The 
process should include the same checks as would be used in an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 
civil partner or partner requires reform. 

We do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that only 
one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 
take time off work before the birth of the child, whether for the purpose of induced 
lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

We are opposed to any reform in this area because it would act to normalise surrogacy, which 
is a human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest under 
Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 
sufficient to include intended parents in a surrogacy arrangement. 

We are opposed to any reform in this area because it would act to normalise surrogacy, which 
is a human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

We are opposed to any reform in this area because it would act to normalise surrogacy, which 
is a human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 

We are opposed to any reform in this area because it would act to normalise surrogacy, which 
is a human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law 
or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 
not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be coerced to 
engage in the surrogacy arrangement by one or more persons, including her spouse or partner. 
If paid surrogacy is legalised, this will become more prevalent, but it can still be present in so-
called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 
this could reduce the standard of impartial care given to birth mothers and new-borns – 
especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 
reason to be extremely cautious about making changes that will increase the numbers of 
surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 
As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 
additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional 
long-term pressures on the NHS and society as a whole. This has not been considered and 
there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 
that can have a long-term negative impact on the woman’s health, including premature death. 
Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 
when this isn’t in their best interests and there are worries about eugenics – where egg donors 
are selected on the basis of blonde hair, blue eyes and stereotypical measures of 
‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the NHS picking up the tab for the 
extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 
society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 
fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 
for prospective parents to indulge their parenting fantasies while denying patients access to 
drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 
made to the guidance published by the Department for Health and Social Care for 
England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 
than normal to the possibility that she is being coerced and to ensure that they can speak to her 
alone, including during labour, and that if she changes her mind about who is present in 
consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 
surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 
to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 
more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 
route by which many women enter prostitution and is a major factor in preventing their exit. 
There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 
is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 
and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 
a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 
paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 
which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 
tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 
the current law where the intended parents are not the legal parents from birth of the 
child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 
counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 
provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 
legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 
new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 
their child(ren), including the cost of fertility treatment, payments to the surrogate 
and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 
arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 
decided that surrogacy is a positive thing and so legislation should enable it. This may be 
explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 
interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 
of surrogacy, and lawyers and other organisations who stand to make money from commercial 
surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 
in this endeavour. This is a major error, because just as all women are affected by the 
institution of prostitution, so all women will be affected by any opening up of commercial 
surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 
to break the legal and cultural recognition of the unique bond between birth mother and child – 
and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 
birth are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not 
her) financial benefit. This will be a potential risk for thousands of women, which appears to 
have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 
be any evidence they have done so, because they have not provided their equality 
considerations and impact assessments. As surrogacy has a very different impact on women 
and children than on adult males, we believe the law commissioners are in breach of equality 
legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 

 

 Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 

 Advance equality of opportunity between people who share a protected characteristic 
and those who do not. 

 Foster good relations between people who share a protected characteristic and those 
who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
an impact on the relations between the different generations. Imagine the rage that young 
people may feel when they discover that their ‘parents’ not only bought them but took 
advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 
the UN Special Rapporteur that are designed to guard against the sale of children and the 
exploitation of birth mothers, including: 

 

 The birth mother must be accorded the status of legal mother at birth, and must be under no 
contractual or legal obligation to participate in the legal or physical transfer of the child. 

 All payments to the birth mother must be made before the legal and physical transfer of the 
child and must be non-reimbursable – even if she decides not to relinquish the child. 

 The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 
post-birth intentions, rather than on any legal or contractual obligation.” 

 Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 
checks after the birth of the child. 

 Decisions about parentage and parental responsibility must be made by a court or other 
competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 

 

This consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no 
way to liberalise surrogacy law that is compliant with obligations under international treaties 
such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 
liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 
university), what is the name of your organisation? 

N/A 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 
organisation? 

(Required – Choose one response) 

 This is a personal response 

If other, please provide details: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

(Choose one response) 

 Other individual (parent) 

5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement email 
when you submit your response. 

6. What is your telephone number? 

Telephone number:  
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7. If you want the information that you provide in response to this consultation to be 
treated as confidential, please explain to us why you regard the information as confidential. 
As explained in our privacy notice, we will take full account of your explanation but cannot 
give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 
allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 
children and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced judge. 
For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 
the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 
should continue to be heard by lay justices, or whether they should be allocated to another 
level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 
judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 
exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 
the arrangements should be overseen by a senior and experienced judge. For this reason these 
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cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 
judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 
current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental 
responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 
Chapter 8 that all intended parents (whether in the new pathway or not) automatically 
acquire parental responsibility if the child is living with or being cared for by them is not 
supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth and that the child’s best interests are the paramount consideration. 
Nothing about the transfer of parental responsibility should be automatic and all options should 
be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 
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Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 
should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 
expenses of curators ad litem and reporting officers and, if so, how this should be 
addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 
for a parental order, the court may make any such interim order or orders for 
parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 
child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 
statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 
subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
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I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 
recommendations* and the Hague Convention on the Protection of Children and Cooperation in 
respect of Intercountry Adoption of 1993. These require the birth mother to have legal 
parenthood and parental responsibility when the child is born and that her consent to giving up 
the child must be freely given AFTER the child's birth. I believe that this important safeguard 
against the sale of children and the exploitation of birth mothers should apply equally to 
surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 
all of the implications need to be fully understood. There is no evidence in the consultation paper 
that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 
birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. I do not agree that these claimed wishes alone justify 
measures that contravene the recommendations of the UN Special Rapporteur and the 
provisions of the Hague Convention that are designed to reduce the risk of the sale and 
trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 
condone a system that would require women to deliberately conceive and subsequently give 
birth with the expectation that they would have little or no legal responsibility for the child. The 
rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 
say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 
should be under a duty to keep a record of surrogacy arrangements under the new 
pathway to which they are a party, with such records being retained for a specified 
minimum period. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 
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1.9 We invite consultees’ views as to what the length of that period should be: whether 100 
years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 
should apply to traditional surrogacy arrangements with which a regulated surrogacy 
organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 
would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from 
entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 
by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 
within a defined period, with the objection being sent to both the intended parents 
and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 
week. 

Do consultees agree? 
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NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 
legal parenthood at birth and that the birth mother has only a limited time to object. This 
contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 
legal parent at birth and that all decisions involving legal parenthood and parental responsibility 
in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 
with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 
should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 
child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 
obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
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parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 
birth of the child that they have no reason to believe that the surrogate has lacked 
capacity at any time during the period in which she had the right to object to the 
intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 
which she has the right to object to the intended parents acquiring legal parenthood, 
the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 
unable to provide the positive consent within the relevant period, the surrogacy 
arrangement should exit the new pathway and the intended parents should be able 
to make an application for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
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and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 
result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 
should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 
her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements should be taken by a court or other competent authority AFTER the 
birth and that the child’s best interests are the paramount consideration. A welfare assessment is 
an absolute requirement if an informed decision is to be made about the child’s best interest. 
Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 
the birth of the child. Much can change in that time.  
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The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not 
hold. Pregnancy, birth and the post-partum changes are intense physical and existential 
experiences that change you and prime you to love and be sensitive to the new-born child and 
rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 
reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and 
emotional commitment to the child is already well-developed, giving her the best chance of 
surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 
and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 
does not in any way prepare you for the practical reality of caring for a new-born child and the 
long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 
under the new pathway, where the surrogate has exercised her right to object to the 
intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 
partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
parental responsibility for any children born of the arrangement. This is enough reason to reject 
this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 
have an implication for all children, all families because it would set a precedent. It should not be 
introduced without a full assessment of all the implications, including on the rights of mothers and 
children. There is no evidence that the law commissioners have carried out any such 
assessment. 
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1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 
the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 
parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 
partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 
exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 
the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 
birth mother should always be the legal parent of the child at birth and this should not change if 
the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 
arrangement is stillborn, the surrogate should be able to consent to the intended parents 
being registered as the parents before the expiry of the period allowed for the registration 
of the birth, provided that the intended parents have made a declaration to the effect that 
the relevant criteria for the making of a parental order are satisfied, on registration of the 
stillbirth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 
situation. The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn and the registration should accurately reflect this. 
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Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 
where the child dies before the making of the parental order, the surrogate should be able 
to consent to the intended parents being registered as the parents before the expiry of the 
period allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a parental order 
are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 
situation. The birth mother should always be the legal parent of the child at birth and if the child 
dies before the parental order, the registration of birth should accurately reflect that the birth 
mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period during which 
she can exercise her right to object, the arrangement should not proceed in the new 
pathway and the intended parents should be required to make an application for a 
parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 
both intended parents die during the surrogate’s pregnancy, the intended parents should 
be registered as the child’s parents on birth, subject to the surrogate not exercising her 
right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 
‘intended parents’ being registered as the legal parents in this situation. The birth mother should 
always be the legal parent of the child at birth and the registration of birth should accurately 
reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 
pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 
interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 
permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 
surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 
possible for the intended parents to be registered as the child’s parents, but that 
there should be a procedure for the surrogate to provide details of the intended 
parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 
arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 
deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 
applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 
there would only be a single applicant for a parental order in respect of the child 
concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 
notice to be given to the potential second intended parent of the application and an 
opportunity given to that party to provide notice of opposition within a brief period 
(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 
she should be required to make his or her own application within a brief period (say 
14 days), otherwise the application of the first intended parent will be determined by 
the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 
mother should be the legal parent at birth and all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth of the child with the best interests of the child being the paramount 
consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 
have proposed, leading to the acquisition of legal parenthood by the intended 
parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 
legal parent and have parental responsibility at birth and all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or other 
competent authority AFTER the birth of the child based on the best interests of the child, as 
recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 
should be amended to provide for the court to have regard to additional specific 
factors in the situation where it is considering the arrangements for a child in the 
context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 
a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 
issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 
and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 
Regulations) should be further amended to provide for the court to have regard to 
additional specific factors in the situation where it is considering whether to make a 
parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 
order. The welfare checklist provides a comprehensive summary of the issues to be considered 
and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 
child’s best interest is the paramount consideration. I therefore do not believe any other factors 
should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 
8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 
and her reproductive capacities in all surrogacy arrangements. The court should therefore 
always have oversight of the arrangements. I am also concerned that there should be no 
liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 
not believe that ‘intended parents’ should be added to the list of those who can apply for a 
section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire parental 
responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 
all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 
trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify measures that contravene recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no legal 
responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 
be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 
and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 
have parental responsibility for the child where the child is living with, or being cared 
for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should acquire parentage or parental responsibility automatically. The birth mother 
should be the legal parent at birth and all decisions involving legal parenthood and parental 
responsibility in surrogacy arrangements should be taken by a court or other competent authority 
AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 
the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 
sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to 
object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, with the 
child’s best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended parents, 
during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 
party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 
legal parenthood and parental responsibility at and after the birth and all subsequent decisions 
involving legal parenthood and parental responsibility should be taken by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we 
would be interested to hear about any health screening, counselling and legal advice that 
took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 
particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 
for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 
and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 
including the creation, maintenance and operation of necessary policies and 
procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 
should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 
responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 
will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 
and will need to continuously seek new business and to convince or coerce more women to act 
as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 
prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 
otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 
facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 
that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 
rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 
offer matching and facilitation services in respect of surrogacy arrangements in the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 
be able to offer matching and facilitation services in respect of surrogacy arrangements 
outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, 
and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 
are provided by – because they would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. Offering such services 
should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy organisations, and 
oversight of compliance with the proposed legal requirements for the new pathway to legal 
parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 
apply to regulated surrogacy organisations, including which additional or new areas of 
regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in relation 
to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 
because I consider it a violation of the human rights of both women and the child. The idea of 
organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 
Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 
the exploitation of the prostitution of women – which includes deriving any form of benefit from 
women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 
should be removed, with the effect that there will be no restrictions on advertising anything 
that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 
Surrogacy is a violation of the human rights of both women and children, and enabling 
advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented, Facebook and Google are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 
their financial worries. The most disadvantaged young women would be the most vulnerable to 
this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 
we need to protect disadvantaged women from the temptation of renting their wombs. This 
means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 
order in respect of a child born of a surrogacy arrangement has been recorded in the 
Parental Order Register, the child should be able to access his or her original birth 
certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 
result in the intended parents being recorded as parents on the birth certificate, the full 
form of that certificate should make clear that the birth was the result of a surrogacy 
arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should be recorded as parents on the original birth certificate. The birth mother should 
be recorded as the birth mother on the birth certificate and all decisions involving legal 
parenthood and parental responsibility should be taken after the birth by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 
to changes to allow for the registration of three parents or for anyone other than the birth mother 
to be recorded as the mother on the original birth certificate. Such proposals could lead to the 
facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 
understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained 
in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete 
donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 
outside the new pathway, provided that the information about who has contributed 
gametes for the conception of the child has been medically verified, and that the 
information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 
conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 
order should record full information about a child’s genetic heritage where available 
and established by DNA or medical evidence, recording the use of an anonymous 
gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children have 
access to information about their origins and these proposals seem generally sound, except that 
the information held on gamete donors should also include identifying information – because 
otherwise it trivialises the creation of a child and denies the child the right to know her or his 
genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy 
arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 
trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying 
information, and 16 for non-identifying information (if such information is included on the 
register), provided that he or she has been given a suitable opportunity to receive 
counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 
whether the information is identifying or non-identifying respectively) should be able to 
access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 
a surrogacy arrangement to make a request for information to disclose whether a person 
whom he or she is intending to marry, or with whom he or she intends to enter into a civil 
partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify each 
other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 
to the same surrogate – but who are not genetically related – to access the register to 
identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify 
each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental 
order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 
in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 
HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 
parent) is not required, namely where a person cannot be found or is incapable of 
giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 
any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 
surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 
intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors 
set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 
with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident in 
the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 
domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 
imposed on the test of habitual residence, for example, a qualifying period of habitual 
residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 
residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 
reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 
prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the child’s 
home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 
parents, provide gametes for the conception of the child, so that double donation of 
gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a gamete due to 
infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 
be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 
parental order pathway (to the same extent that it may be permitted in the new pathway) in 
domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 
likely to result in an increase in surrogacy. I therefore do not believe that double donation should 
be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 
intended parents contribute gametes to the conception of the child in the parental order 
pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical 
necessity, if the court determines that the intended parents in good faith began the 
surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 
link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single 
parent without a genetic link where the intended parent’s former partner provides gametes 
but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 
and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 
introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 
any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 
parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 
conception of the child, that the genetic link is demonstrated to the court with 
medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 
in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 
order that the identity of the surrogate is entered on the national register of surrogacy 
agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account 
in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 
women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 
to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 
that society does not condone older people entering a surrogacy arrangement and will make it 
less likely that older people will go ahead with such an arrangement and present the court with a 
fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 
therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 
maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 
human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 
consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 
society does not consider it acceptable for older people to enter into a surrogacy arrangement 
and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 
that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 
old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 
18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 
age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 
they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 
(at the time of conception), in order for the court to have the power to make a parental 
order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 
violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 
as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 
suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 
the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 
childhood and has not yet had an opportunity to establish herself as an adult. This means that 
she is particularly vulnerable to coercion and manipulation. There should be a significantly older 
minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 
more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 
Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 
not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be 
required to attend counselling with regard to the implications of entering into that 
arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 
the surrogate and the intended parents should take independent legal advice on the effect 
of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is unsuitable 
for having being convicted of, or received a police caution for, any offence appearing on a 
prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 
person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 
adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 
understand what pregnancy and childbirth are like and how they will change you until or unless 
you have had that experience yourself. 

Paragraph 13.95 

 



40 
 

Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more 
than four pregnancies. It is abhorrent that female dogs have better protections than women 
would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 
production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 
receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 
relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 
additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 
essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 
entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 
and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 
self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 
above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 
had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 
means-tested social welfare benefits, how that has been addressed in their 
surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 
ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 
outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 
symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 
significant emotional and relationship difficulties. Infection may complicate healing, and some 
women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 
haemorrhage can be very significant, and potentially result in emergency hysterectomy and 
blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 
screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 
and the fact that some of these may not have been identified yet by researchers is also a real 
risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 
unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 
indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 
Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 
those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 
and although the maternal mortality rate is low, it can have significant sequelae, including renal 
failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 
permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 
and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 
can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 
C section may experience ongoing pain around the scar. Some sources quote this as affecting 
between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 
take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 
multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 
factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 
anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 
depression and post partum psychosis can be fatal, and impact on a woman’s health for many 
years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 
and it does make me wonder how the list of complications was created. I’d also like to know what 
level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 
mandated to do so. This potentially creates a situation where some “luckier” women would 
receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 
surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 
intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the 
surrogate’s death, including through payment of the cost of life assurance for the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 
nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 
agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 
the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 
and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 
the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the 
event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 
to be able to be reduced in the event of a miscarriage or termination, whether such 
provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 
not discussed which they think intended parents should be able to agree to pay to the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as part of 
our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects 
of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 
the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 
under the new pathway become enforceable, the ability to do so should not be dependent 
on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 
agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 
context to share with us their views on our proposed reforms and consultation questions in 
this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 
a child born through an international surrogacy arrangement as a British citizen and 
obtaining a passport for the child. In particular, we would be interested to hear how long 
the application took after the birth of the child, and any information consultees have about 
causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international 
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. I therefore strongly disagree with this 
proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In 
particular, we would be interested to hear how long the application took after the birth of 
the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a visa in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the 
birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict 
the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child 
under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 
surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 
having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 
outside the Rules that the intended parents must apply for a parental order within six 
months of the child’s birth should be removed (regardless of whether the availability of the 
visa is brought within the Rules), if our provisional proposal to remove the time limit on 
applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a EU Uniform Format Form in respect of a child born through an 
international surrogacy arrangement, before the child is born. The application will need to 
be completed after the birth of the child. 



57 
 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international 
surrogacy arrangement. In particular we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and immigration 
consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is 
possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the 
legal parents of the child in the country of the child’s birth, should also be recognised as 
the child’s legal parents in the UK, without it being necessary for the intended parents to 
apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 
the domestic law and practice in the country in question provides protection against the 
exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 
that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 
mother to have legal parenthood and parental responsibility when the child is born and that her 
consent to giving up the child must be given AFTER the child's birth and that the transfer of 
‘parenthood’ should be overseen by the courts or a competent authority on an individual case 
by case basis, with the best interests of the child being the paramount consideration. This is an 
important safeguard against the sale of children and for the protection of the birth mother and I 
believe it should apply equally to international surrogacy arrangements. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 
of the child becoming the subject of a parental order, or its equivalent, in another 
jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this 
purpose and with the approval of the court and, if so, what form should that 
process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be used in 
an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 
civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that only 
one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 
take time off work before the birth of the child, whether for the purpose of induced 
lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest under 
Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 
sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law 
or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 
not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 
this could reduce the standard of impartial care given to birth mothers and new-borns – 
especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 
reason to be extremely cautious about making changes that will increase the numbers of 
surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 
As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 
additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional 
long-term pressures on the NHS and society as a whole. This has not been considered and 
there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 
that can have a long-term negative impact on the woman’s health, including premature death. 
Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 
when this isn’t in their best interests and there are worries about eugenics – where egg donors 
are selected on the basis of blonde hair, blue eyes and stereotypical measures of 
‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the NHS picking up the tab for the 
extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 
society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 
fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 
for prospective parents to indulge their parenting fantasies while denying patients access to 
drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 
made to the guidance published by the Department for Health and Social Care for 
England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 
than normal to the possibility that she is being coerced and to ensure that they can speak to her 
alone, including during labour, and that if she changes her mind about who is present in 
consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 
surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 
to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 
more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 
route by which many women enter prostitution and is a major factor in preventing their exit. 
There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 
is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 
and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 
a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 
paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 
which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 
tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 
the current law where the intended parents are not the legal parents from birth of the 
child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 
counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 
provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 
legal advice discussed in Chapter 13; and 



65 
 

(2) to draft, advise on and negotiate the written surrogacy agreement required for the 
new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 
their child(ren), including the cost of fertility treatment, payments to the surrogate 
and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 
arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 
decided that surrogacy is a positive thing and so legislation should enable it. This may be 
explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 
interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 
of surrogacy, and lawyers and other organisations who stand to make money from commercial 
surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 
in this endeavour. This is a major error, because just as all women are affected by the 
institution of prostitution, so all women will be affected by any opening up of commercial 
surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 
to break the legal and cultural recognition of the unique bond between birth mother and child – 
and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 
birth are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not 
her) financial benefit. This will be a potential risk for thousands of women, which appears to 
have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 
be any evidence they have done so, because they have not provided their equality 
considerations and impact assessments. As surrogacy has a very different impact on women 
and children than on adult males, we believe the law commissioners are in breach of equality 
legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 

 

 Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 

 Advance equality of opportunity between people who share a protected characteristic 
and those who do not. 

 Foster good relations between people who share a protected characteristic and those 
who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
an impact on the relations between the different generations. Imagine the rage that young 
people may feel when they discover that their ‘parents’ not only bought them but took 
advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 
the UN Special Rapporteur that are designed to guard against the sale of children and the 
exploitation of birth mothers, including: 

 

 The birth mother must be accorded the status of legal mother at birth, and must be under no 
contractual or legal obligation to participate in the legal or physical transfer of the child. 

 All payments to the birth mother must be made before the legal and physical transfer of the 
child and must be non-reimbursable – even if she decides not to relinquish the child. 

 The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 
post-birth intentions, rather than on any legal or contractual obligation.” 

 Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 
checks after the birth of the child. 

 Decisions about parentage and parental responsibility must be made by a court or other 
competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no 
way to liberalise surrogacy law that is compliant with obligations under international treaties 
such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 
liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 
university), what is the name of your organisation? 

N/A 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 
organisation? 

(Required – Choose one response) 

 This is a personal response 
 This is a response on behalf of an organisation 
 Other 

If other, please provide details: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

(Choose one response) 

 Surrogate 
 Intended parent 
 Person born of a surrogacy arrangement 
 Family member of a surrogate 
 Family member of an intended parent 
 Legal practitioner 
 Medical practitioner or counsellor 
 Social worker 
 Academic 
 Other individual 
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5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement email 
when you submit your response. 

6. What is your telephone number? 

 

 

 

7. If you want the information that you provide in response to this consultation to be 
treated as confidential, please explain to us why you regard the information as confidential. 
As explained in our privacy notice, we will take full account of your explanation but cannot 
give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 
allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 
children and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced judge. 
For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 
the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 
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Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 
should continue to be heard by lay justices, or whether they should be allocated to another 
level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 
judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 
exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 
the arrangements should be overseen by a senior and experienced judge. For this reason these 
cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 
judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 
current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental 
responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 
Chapter 8 that all intended parents (whether in the new pathway or not) automatically 
acquire parental responsibility if the child is living with or being cared for by them is not 
supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth and that the child’s best interests are the paramount consideration. 
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Nothing about the transfer of parental responsibility should be automatic and all options should 
be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 

 

Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 
should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 
expenses of curators ad litem and reporting officers and, if so, how this should be 
addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 
for a parental order, the court may make any such interim order or orders for 
parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 
child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 
statement as to legal parenthood on birth, 
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(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 
subject to the surrogate’s right to object. 

Do consultees agree? 

NO 

 

I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 
recommendations* and the Hague Convention on the Protection of Children and Cooperation in 
respect of Intercountry Adoption of 1993. These require the birth mother to have legal 
parenthood and parental responsibility when the child is born and that her consent to giving up 
the child must be freely given AFTER the child's birth. I believe that this important safeguard 
against the sale of children and the exploitation of birth mothers should apply equally to 
surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 
all of the implications need to be fully understood. There is no evidence in the consultation paper 
that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 
birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. I do not agree that these claimed wishes alone justify 
measures that contravene the recommendations of the UN Special Rapporteur and the 
provisions of the Hague Convention that are designed to reduce the risk of the sale and 
trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 
condone a system that would require women to deliberately conceive and subsequently give 
birth with the expectation that they would have little or no legal responsibility for the child. The 
rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 
say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 
should be under a duty to keep a record of surrogacy arrangements under the new 
pathway to which they are a party, with such records being retained for a specified 
minimum period. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 

 

1.9 We invite consultees’ views as to what the length of that period should be: whether 100 
years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 
should apply to traditional surrogacy arrangements with which a regulated surrogacy 
organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 
would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from 
entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 
by the intended parents, for a fixed period after the birth of the child;  
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(2) this right to object should operate by the surrogate making her objection in writing 
within a defined period, with the objection being sent to both the intended parents 
and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 
week. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 
legal parenthood at birth and that the birth mother has only a limited time to object. This 
contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 
legal parent at birth and that all decisions involving legal parenthood and parental responsibility 
in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 
with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 
should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 
child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 
obtain legal parenthood. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 
birth of the child that they have no reason to believe that the surrogate has lacked 
capacity at any time during the period in which she had the right to object to the 
intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 
which she has the right to object to the intended parents acquiring legal parenthood, 
the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 
unable to provide the positive consent within the relevant period, the surrogacy 
arrangement should exit the new pathway and the intended parents should be able 
to make an application for a parental order. 
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Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 
result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 
should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 
her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility in 
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surrogacy arrangements should be taken by a court or other competent authority AFTER the 
birth and that the child’s best interests are the paramount consideration. A welfare assessment is 
an absolute requirement if an informed decision is to be made about the child’s best interest. 
Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 
the birth of the child. Much can change in that time.  

 

The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not 
hold. Pregnancy, birth and the post-partum changes are intense physical and existential 
experiences that change you and prime you to love and be sensitive to the new-born child and 
rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 
reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and 
emotional commitment to the child is already well-developed, giving her the best chance of 
surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 
and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 
does not in any way prepare you for the practical reality of caring for a new-born child and the 
long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 
under the new pathway, where the surrogate has exercised her right to object to the 
intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 
partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
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parental responsibility for any children born of the arrangement. This is enough reason to reject 
this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 
have an implication for all children, all families because it would set a precedent. It should not be 
introduced without a full assessment of all the implications, including on the rights of mothers and 
children. There is no evidence that the law commissioners have carried out any such 
assessment. 

 

1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 
the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 
parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 
partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 
exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 
the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 
birth mother should always be the legal parent of the child at birth and this should not change if 
the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 
arrangement is stillborn, the surrogate should be able to consent to the intended parents 
being registered as the parents before the expiry of the period allowed for the registration 
of the birth, provided that the intended parents have made a declaration to the effect that 
the relevant criteria for the making of a parental order are satisfied, on registration of the 
stillbirth. 
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Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 
situation. The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 
where the child dies before the making of the parental order, the surrogate should be able 
to consent to the intended parents being registered as the parents before the expiry of the 
period allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a parental order 
are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 
situation. The birth mother should always be the legal parent of the child at birth and if the child 
dies before the parental order, the registration of birth should accurately reflect that the birth 
mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period during which 
she can exercise her right to object, the arrangement should not proceed in the new 
pathway and the intended parents should be required to make an application for a 
parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 
both intended parents die during the surrogate’s pregnancy, the intended parents should 
be registered as the child’s parents on birth, subject to the surrogate not exercising her 
right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 
‘intended parents’ being registered as the legal parents in this situation. The birth mother should 
always be the legal parent of the child at birth and the registration of birth should accurately 
reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 
pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 
interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 
permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 
surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 
possible for the intended parents to be registered as the child’s parents, but that 
there should be a procedure for the surrogate to provide details of the intended 
parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 
arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 
deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 
applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 
there would only be a single applicant for a parental order in respect of the child 
concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 
notice to be given to the potential second intended parent of the application and an 
opportunity given to that party to provide notice of opposition within a brief period 
(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 
she should be required to make his or her own application within a brief period (say 
14 days), otherwise the application of the first intended parent will be determined by 
the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 
mother should be the legal parent at birth and all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth of the child with the best interests of the child being the paramount 
consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 
have proposed, leading to the acquisition of legal parenthood by the intended 
parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 
legal parent and have parental responsibility at birth and all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or other 
competent authority AFTER the birth of the child based on the best interests of the child, as 
recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 
should be amended to provide for the court to have regard to additional specific 
factors in the situation where it is considering the arrangements for a child in the 
context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 
a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 
issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 
and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 
Regulations) should be further amended to provide for the court to have regard to 
additional specific factors in the situation where it is considering whether to make a 
parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 
order. The welfare checklist provides a comprehensive summary of the issues to be considered 
and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 
child’s best interest is the paramount consideration. I therefore do not believe any other factors 
should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 
8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 
and her reproductive capacities in all surrogacy arrangements. The court should therefore 
always have oversight of the arrangements. I am also concerned that there should be no 
liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 
not believe that ‘intended parents’ should be added to the list of those who can apply for a 
section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire parental 
responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 
all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 
trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify measures that contravene recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no legal 
responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 
be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 
and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 
have parental responsibility for the child where the child is living with, or being cared 
for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should acquire parentage or parental responsibility automatically. The birth mother 
should be the legal parent at birth and all decisions involving legal parenthood and parental 
responsibility in surrogacy arrangements should be taken by a court or other competent authority 
AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 
the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 
sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to 
object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, with the 
child’s best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended parents, 
during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 
party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 
legal parenthood and parental responsibility at and after the birth and all subsequent decisions 
involving legal parenthood and parental responsibility should be taken by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we 
would be interested to hear about any health screening, counselling and legal advice that 
took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 
particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 
for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 
and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 
including the creation, maintenance and operation of necessary policies and 
procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 
should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 
responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.62 

 



22 
 

Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 
will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 
and will need to continuously seek new business and to convince or coerce more women to act 
as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 
prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 
otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 
facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 
that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 
rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 
offer matching and facilitation services in respect of surrogacy arrangements in the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 
be able to offer matching and facilitation services in respect of surrogacy arrangements 
outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, 
and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 
are provided by – because they would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. Offering such services 
should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy organisations, and 
oversight of compliance with the proposed legal requirements for the new pathway to legal 
parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 
apply to regulated surrogacy organisations, including which additional or new areas of 
regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in relation 
to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 
because I consider it a violation of the human rights of both women and the child. The idea of 
organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 
Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 
the exploitation of the prostitution of women – which includes deriving any form of benefit from 
women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 
should be removed, with the effect that there will be no restrictions on advertising anything 
that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 
Surrogacy is a violation of the human rights of both women and children, and enabling 
advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented, Facebook and Google are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 
their financial worries. The most disadvantaged young women would be the most vulnerable to 
this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 
we need to protect disadvantaged women from the temptation of renting their wombs. This 
means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 
order in respect of a child born of a surrogacy arrangement has been recorded in the 
Parental Order Register, the child should be able to access his or her original birth 
certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 
result in the intended parents being recorded as parents on the birth certificate, the full 
form of that certificate should make clear that the birth was the result of a surrogacy 
arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should be recorded as parents on the original birth certificate. The birth mother should 
be recorded as the birth mother on the birth certificate and all decisions involving legal 
parenthood and parental responsibility should be taken after the birth by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 
to changes to allow for the registration of three parents or for anyone other than the birth mother 
to be recorded as the mother on the original birth certificate. Such proposals could lead to the 
facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 
understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained 
in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete 
donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 
outside the new pathway, provided that the information about who has contributed 
gametes for the conception of the child has been medically verified, and that the 
information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 
conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 
order should record full information about a child’s genetic heritage where available 
and established by DNA or medical evidence, recording the use of an anonymous 
gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children have 
access to information about their origins and these proposals seem generally sound, except that 
the information held on gamete donors should also include identifying information – because 
otherwise it trivialises the creation of a child and denies the child the right to know her or his 
genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy 
arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 
trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying 
information, and 16 for non-identifying information (if such information is included on the 
register), provided that he or she has been given a suitable opportunity to receive 
counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 
whether the information is identifying or non-identifying respectively) should be able to 
access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 
a surrogacy arrangement to make a request for information to disclose whether a person 
whom he or she is intending to marry, or with whom he or she intends to enter into a civil 
partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify each 
other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 
to the same surrogate – but who are not genetically related – to access the register to 
identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify 
each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental 
order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 
in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 
HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 
parent) is not required, namely where a person cannot be found or is incapable of 
giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 
any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 
surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 
intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors 
set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 
with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident in 
the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 
domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 
imposed on the test of habitual residence, for example, a qualifying period of habitual 
residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 
residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 
reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 
prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the child’s 
home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 
parents, provide gametes for the conception of the child, so that double donation of 
gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a gamete due to 
infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 
be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 
parental order pathway (to the same extent that it may be permitted in the new pathway) in 
domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 
likely to result in an increase in surrogacy. I therefore do not believe that double donation should 
be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 
intended parents contribute gametes to the conception of the child in the parental order 
pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical 
necessity, if the court determines that the intended parents in good faith began the 
surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 
link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single 
parent without a genetic link where the intended parent’s former partner provides gametes 
but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 
and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 
introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 
any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 
parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 
conception of the child, that the genetic link is demonstrated to the court with 
medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 
in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 
order that the identity of the surrogate is entered on the national register of surrogacy 
agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account 
in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 
women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 
to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 
that society does not condone older people entering a surrogacy arrangement and will make it 
less likely that older people will go ahead with such an arrangement and present the court with a 
fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 
therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 
maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 
human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 
consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 
society does not consider it acceptable for older people to enter into a surrogacy arrangement 
and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 
that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 
old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 
18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 
age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 
they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 
(at the time of conception), in order for the court to have the power to make a parental 
order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 
violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 
as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 
suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 
the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 
childhood and has not yet had an opportunity to establish herself as an adult. This means that 
she is particularly vulnerable to coercion and manipulation. There should be a significantly older 
minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 
more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 
Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 
not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be 
required to attend counselling with regard to the implications of entering into that 
arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 
the surrogate and the intended parents should take independent legal advice on the effect 
of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is unsuitable 
for having being convicted of, or received a police caution for, any offence appearing on a 
prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 
person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 
adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 
understand what pregnancy and childbirth are like and how they will change you until or unless 
you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more 
than four pregnancies. It is abhorrent that female dogs have better protections than women 
would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 
production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 
receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 
relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 
additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 
essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 
entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 
and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 
self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 
above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 
had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 
means-tested social welfare benefits, how that has been addressed in their 
surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 
ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 
outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 
symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 
significant emotional and relationship difficulties. Infection may complicate healing, and some 
women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 
haemorrhage can be very significant, and potentially result in emergency hysterectomy and 
blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 
screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 
and the fact that some of these may not have been identified yet by researchers is also a real 
risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 
unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 
indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 
Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 
those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 
and although the maternal mortality rate is low, it can have significant sequelae, including renal 
failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 
permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 
and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 
can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 
C section may experience ongoing pain around the scar. Some sources quote this as affecting 
between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 
take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 
multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 
factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 
anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 
depression and post partum psychosis can be fatal, and impact on a woman’s health for many 
years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 
and it does make me wonder how the list of complications was created. I’d also like to know what 
level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 
mandated to do so. This potentially creates a situation where some “luckier” women would 
receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 
surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 
intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the 
surrogate’s death, including through payment of the cost of life assurance for the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 
nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 
agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 
the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 
and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 



50 
 

I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 
the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the 
event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 
to be able to be reduced in the event of a miscarriage or termination, whether such 
provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 
not discussed which they think intended parents should be able to agree to pay to the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as part of 
our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects 
of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 
the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 
under the new pathway become enforceable, the ability to do so should not be dependent 
on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 
agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 
context to share with us their views on our proposed reforms and consultation questions in 
this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 
a child born through an international surrogacy arrangement as a British citizen and 
obtaining a passport for the child. In particular, we would be interested to hear how long 
the application took after the birth of the child, and any information consultees have about 
causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international 
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. I therefore strongly disagree with this 
proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In 
particular, we would be interested to hear how long the application took after the birth of 
the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a visa in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the 
birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict 
the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child 
under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 
surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 
having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 
outside the Rules that the intended parents must apply for a parental order within six 
months of the child’s birth should be removed (regardless of whether the availability of the 
visa is brought within the Rules), if our provisional proposal to remove the time limit on 
applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a EU Uniform Format Form in respect of a child born through an 
international surrogacy arrangement, before the child is born. The application will need to 
be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international 
surrogacy arrangement. In particular we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and immigration 
consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is 
possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the 
legal parents of the child in the country of the child’s birth, should also be recognised as 
the child’s legal parents in the UK, without it being necessary for the intended parents to 
apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 
the domestic law and practice in the country in question provides protection against the 
exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 
that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 
mother to have legal parenthood and parental responsibility when the child is born and that her 
consent to giving up the child must be given AFTER the child's birth and that the transfer of 
‘parenthood’ should be overseen by the courts or a competent authority on an individual case 
by case basis, with the best interests of the child being the paramount consideration. This is an 
important safeguard against the sale of children and for the protection of the birth mother and I 
believe it should apply equally to international surrogacy arrangements. I therefore strongly 
disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 
of the child becoming the subject of a parental order, or its equivalent, in another 
jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this 
purpose and with the approval of the court and, if so, what form should that 
process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be used in 
an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 
civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that only 
one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 
take time off work before the birth of the child, whether for the purpose of induced 
lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest under 
Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 
sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law 
or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 
not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 
this could reduce the standard of impartial care given to birth mothers and new-borns – 
especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 
reason to be extremely cautious about making changes that will increase the numbers of 
surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 
As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 
additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional 
long-term pressures on the NHS and society as a whole. This has not been considered and 
there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 
that can have a long-term negative impact on the woman’s health, including premature death. 
Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 
when this isn’t in their best interests and there are worries about eugenics – where egg donors 
are selected on the basis of blonde hair, blue eyes and stereotypical measures of 
‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the NHS picking up the tab for the 
extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 
society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 
fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 
for prospective parents to indulge their parenting fantasies while denying patients access to 
drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 
made to the guidance published by the Department for Health and Social Care for 
England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 

 

All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 
than normal to the possibility that she is being coerced and to ensure that they can speak to her 
alone, including during labour, and that if she changes her mind about who is present in 
consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 
surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 
to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 
more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 
route by which many women enter prostitution and is a major factor in preventing their exit. 
There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 
is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 
and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 
a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 
paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 
which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 
tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 
the current law where the intended parents are not the legal parents from birth of the 
child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 
counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 
provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 
legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 
new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 
their child(ren), including the cost of fertility treatment, payments to the surrogate 
and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 
arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 
decided that surrogacy is a positive thing and so legislation should enable it. This may be 
explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 
interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 
of surrogacy, and lawyers and other organisations who stand to make money from commercial 
surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 
in this endeavour. This is a major error, because just as all women are affected by the 
institution of prostitution, so all women will be affected by any opening up of commercial 
surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 
to break the legal and cultural recognition of the unique bond between birth mother and child – 
and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 
birth are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not 
her) financial benefit. This will be a potential risk for thousands of women, which appears to 
have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 
be any evidence they have done so, because they have not provided their equality 
considerations and impact assessments. As surrogacy has a very different impact on women 
and children than on adult males, we believe the law commissioners are in breach of equality 
legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 

 

 Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 

 Advance equality of opportunity between people who share a protected characteristic 
and those who do not. 

 Foster good relations between people who share a protected characteristic and those 
who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
an impact on the relations between the different generations. Imagine the rage that young 
people may feel when they discover that their ‘parents’ not only bought them but took 
advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 
the UN Special Rapporteur that are designed to guard against the sale of children and the 
exploitation of birth mothers, including: 

 

 The birth mother must be accorded the status of legal mother at birth, and must be under no 
contractual or legal obligation to participate in the legal or physical transfer of the child. 

 All payments to the birth mother must be made before the legal and physical transfer of the 
child and must be non-reimbursable – even if she decides not to relinquish the child. 

 The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 
post-birth intentions, rather than on any legal or contractual obligation.” 

 Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 
checks after the birth of the child. 

 Decisions about parentage and parental responsibility must be made by a court or other 
competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no 
way to liberalise surrogacy law that is compliant with obligations under international treaties 
such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 
liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 
 
2. If you are a member of an organisation (for example, a surrogacy organisation or a 
university), what is the name of your organisation? 

 
3. Are you responding to this consultation in a personal capacity or on behalf of your 
organisation? 

(Required – Choose one response) 

• This is a personal response 

 

If other, please provide details: 

 
 
4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

(Choose one response) 

• Other individual 

5. What is your email address? 

Email address:  

 
 
If you enter your email address then you will automatically receive an acknowledgement email 
when you submit your response. 

6. What is your telephone number? 

Telephone number:  
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7. If you want the information that you provide in response to this consultation to be 
treated as confidential, please explain to us why you regard the information as confidential. 
As explained in our privacy notice, we will take full account of your explanation but cannot 
give an assurance that confidentiality can be maintained in all circumstances. 

 
 
 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 
allocated to a judge of the High Court; and 

YES 
 
International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 
children and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced judge. 
For this reason these cases should continue to be heard by a judge of the High Court.  

 
(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 
should continue to be heard by lay justices, or whether they should be allocated to another 
level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 
judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 
exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 
the arrangements should be overseen by a senior and experienced judge. For this reason these 
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cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 
judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 
current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 

 
Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental 
responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 
Chapter 8 that all intended parents (whether in the new pathway or not) automatically 
acquire parental responsibility if the child is living with or being cared for by them is not 
supported by consultees). 

NO 
 
The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth and that the child’s best interests are the paramount consideration. 
Nothing about the transfer of parental responsibility should be automatic and all options should 
be open. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 
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Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 
should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 
Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 
expenses of curators ad litem and reporting officers and, if so, how this should be 
addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 
for a parental order, the court may make any such interim order or orders for 
parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 
Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 
child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 
statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 
subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
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I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 
recommendations* and the Hague Convention on the Protection of Children and Cooperation in 
respect of Intercountry Adoption of 1993. These require the birth mother to have legal 
parenthood and parental responsibility when the child is born and that her consent to giving up 
the child must be freely given AFTER the child's birth. I believe that this important safeguard 
against the sale of children and the exploitation of birth mothers should apply equally to 
surrogacy arrangements, in both an international and a domestic context. 
 
This proposal would set a very dangerous precedent for all women, all mothers, all children and 
all of the implications need to be fully understood. There is no evidence in the consultation paper 
that the law commissioners have considered these more general implications fully, if at all. 
 
I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 
birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. I do not agree that these claimed wishes alone justify 
measures that contravene the recommendations of the UN Special Rapporteur and the 
provisions of the Hague Convention that are designed to reduce the risk of the sale and 
trafficking of children and to protect birth mothers. 
 
Bringing a child into the world is a great responsibility and it is not ethical to encourage or 
condone a system that would require women to deliberately conceive and subsequently give 
birth with the expectation that they would have little or no legal responsibility for the child. The 
rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 
say they want or not. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 
should be under a duty to keep a record of surrogacy arrangements under the new 
pathway to which they are a party, with such records being retained for a specified 
minimum period. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 
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1.9 We invite consultees’ views as to what the length of that period should be: whether 100 
years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 
should apply to traditional surrogacy arrangements with which a regulated surrogacy 
organisation is involved. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposal for regulated surrogacy organisations, because they 
would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from 
entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  
Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 
by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 
within a defined period, with the objection being sent to both the intended parents 
and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 
week. 

Do consultees agree? 
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NO 
 
I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 
legal parenthood at birth and that the birth mother has only a limited time to object. This 
contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 
legal parent at birth and that all decisions involving legal parenthood and parental responsibility 
in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 
with the child’s best interests being the paramount consideration. 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery.  
 
I was in labour with my daughter (now 4) for over thirty hours. My intended home birth turned into 
a blue-lit transfer to hospital due to hypertension. I lost a lot of blood immediately after she was 
born and the medical staff were concerned it was the start of a serious haemorrhage. I had to 
have surgery for a third-degree tear, including a spinal anaesthetic which meant I couldn’t walk, 
and had to have a catheter. I didn’t sleep for three days from the moment contractions kicked in. 
She had colic and cried almost constantly until she was several months old. Until recently, every 
time an ambulance drove past me I would burst into tears. I had to take a range of medication, 
including iron tablets for the anaemia from blood loss and laxatives, deal with constipation and 
stitches, typical lochia (post-partum bleeding) and pain. I struggled with painful carpal tunnel 
syndrome during the pregnancy which didn’t go until weeks after the birth. 
 
For the first few weeks after she was born, I felt emotionally flayed. I would not have been in any 
fit state to make an irreversible decision about legal parenthood, never mind withstood 
emotional, financial or legal pressure. And this was a healthy, normal pregnancy and a normal, 
vaginal birth with no intervention, and a healthy baby.  
 
With my son (2) the birth was easier – though still required stitches for second-degree tear. Still, I 
cried for days afterwards with the “baby blues”, again, a standard part of post-partum experience. 
https://www.nct.org.uk/baby-toddler/crying/i-cant-stop-crying-after-birth-my-baby 
I was also in agony from afterbirth pains, which get progressively worse with each child. 
https://www.todaysparent.com/pregnancy/giving-birth/involution-how-to-deal-with-birth-
afterpains/ – as this website points out “Recovering from childbirth is no joke. After-pains—also 
known as involution—can be particularly brutal. Again, I was in no fit state to make any decision.  
 
And I got off lightly. Many women I know had much more traumatic births and recoveries.  
My cousin haemorrhaged, got sepsis and nearly died.  
My sister-in-law had to be induced, a painful and terrifying experience, and my niece pulled out 
with forceps. Then, when pregnant with my nephew, had such severe PGP she had to use a 
wheelchair when she went out during the third trimester.   
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My friend was in labour for 5 days, at one point had an epidural which was turned on too high, 
then was not checked on for hours, by which time the paralysis had nearly spread to her lungs, 
and ended up with an emergency C section. She has had to have counselling for PTSD.  
My sister had an emergency C section and was too traumatised to hold the baby, my nephew, in 
the operating room after he first came out.  
Many many friends and colleagues had emergency C sections.  
 
It is totally inappropriate to expect the birth mother to make a calm and considered decision of 
such huge and life-changing significance at such a time – not to mention following through with 
the practical requirements of putting it in writing and ensuring it is received before the expiry of 
the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 
should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 
child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 
obtain legal parenthood. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  
 
The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
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the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
 
I was in labour with my daughter (now 4) for over thirty hours. My intended home birth turned into 
a blue-lit transfer to hospital due to hypertension. I lost a lot of blood immediately after she was 
born and the medical staff were concerned it was the start of a serious haemorrhage. I had to 
have surgery for a third-degree tear, including a spinal anaesthetic which meant I couldn’t walk, 
and had to have a catheter. I didn’t sleep for three days from the moment contractions kicked in. 
She had colic and cried almost constantly until she was several months old. Until recently, every 
time an ambulance drove past me I would burst into tears. I had to take a range of medication, 
including iron tablets for the anaemia from blood loss and laxatives, deal with constipation and 
stitches, typical lochia (post-partum bleeding) and pain. I struggled with painful carpal tunnel 
syndrome during the pregnancy which didn’t go until weeks after the birth. 
 
For the first few weeks after she was born, I felt emotionally flayed. I would not have been in any 
fit state to make an irreversible decision about legal parenthood, never mind withstood 
emotional, financial or legal pressure. And this was a healthy, normal pregnancy and a normal, 
vaginal birth with no intervention, and a healthy baby.  
 
With my son (2) the birth was easier – though still required stitches for second-degree tear. Still, I 
cried for days afterwards with the “baby blues”, again, a standard part of post-partum experience. 
https://www.nct.org.uk/baby-toddler/crying/i-cant-stop-crying-after-birth-my-baby 
I was also in agony from afterbirth pains, which get progressively worse with each child. 
https://www.todaysparent.com/pregnancy/giving-birth/involution-how-to-deal-with-birth-
afterpains/ – as this website points out “Recovering from childbirth is no joke. After-pains—also 
known as involution—can be particularly brutal. Again, I was in no fit state to make any decision.  
 
And I got off lightly. Many women I know had much more traumatic births and recoveries.  
My cousin haemorrhaged, got sepsis and nearly died.  
My sister-in-law had to be induced, a painful and terrifying experience, and my niece pulled out 
with forceps. Then, when pregnant with my nephew, had such severe PGP she had to use a 
wheelchair when she went out during the third trimester.   
My friend was in labour for 5 days, at one point had an epidural which was turned on too high, 
then was not checked on for hours, by which time the paralysis had nearly spread to her lungs, 
and ended up with an emergency C section. She has had to have counselling for PTSD.  
My sister had an emergency C section and was too traumatised to hold the baby, my nephew, in 
the operating room after he first came out.  
Many many friends and colleagues had emergency C sections.  
 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 
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* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 
Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 
birth of the child that they have no reason to believe that the surrogate has lacked 
capacity at any time during the period in which she had the right to object to the 
intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 
which she has the right to object to the intended parents acquiring legal parenthood, 
the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 
unable to provide the positive consent within the relevant period, the surrogacy 
arrangement should exit the new pathway and the intended parents should be able 
to make an application for a parental order. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  
 
The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia.  
 
I was in labour with my daughter (now 4) for over thirty hours. My intended home birth turned into 
a blue-lit transfer to hospital due to hypertension. I lost a lot of blood immediately after she was 
born and the medical staff were concerned it was the start of a serious haemorrhage. I had to 
have surgery for a third-degree tear, including a spinal anaesthetic which meant I couldn’t walk, 
and had to have a catheter. I didn’t sleep for three days from the moment contractions kicked in. 
She had colic and cried almost constantly until she was several months old. Until recently, every 
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time an ambulance drove past me I would burst into tears. I had to take a range of medication, 
including iron tablets for the anaemia from blood loss and laxatives, deal with constipation and 
stitches, typical lochia (post-partum bleeding) and pain. I struggled with painful carpal tunnel 
syndrome during the pregnancy which didn’t go until weeks after the birth. 
 
For the first few weeks after she was born, I felt emotionally flayed. I would not have been in any 
fit state to make an irreversible decision about legal parenthood, never mind withstood 
emotional, financial or legal pressure. And this was a healthy, normal pregnancy and a normal, 
vaginal birth with no intervention, and a healthy baby.  
 
With my son (2) the birth was easier – though still required stitches for second-degree tear. Still, I 
cried for days afterwards with the “baby blues”, again, a standard part of post-partum experience. 
https://www.nct.org.uk/baby-toddler/crying/i-cant-stop-crying-after-birth-my-baby 
I was also in agony from afterbirth pains, which get progressively worse with each child. 
https://www.todaysparent.com/pregnancy/giving-birth/involution-how-to-deal-with-birth-
afterpains/ – as this website points out “Recovering from childbirth is no joke. After-pains—also 
known as involution—can be particularly brutal. Again, I was in no fit state to make any decision.  
 
And I got off lightly. Many women I know had much more traumatic births and recoveries.  
My cousin haemorrhaged, got sepsis and nearly died.  
My sister-in-law had to be induced, a painful and terrifying experience, and my niece pulled out 
with forceps. Then, when pregnant with my nephew, had such severe PGP she had to use a 
wheelchair when she went out during the third trimester.   
My friend was in labour for 5 days, at one point had an epidural which was turned on too high, 
then was not checked on for hours, by which time the paralysis had nearly spread to her lungs, 
and ended up with an emergency C section. She has had to have counselling for PTSD.  
My sister had an emergency C section and was too traumatised to hold the baby, my nephew, in 
the operating room after he first came out.  
Many many friends and colleagues had emergency C sections.  
 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery.  
 
It is totally inappropriate to expect the birth mother to make a calm and considered decision of 
such huge and life-changing significance at such a time – not to mention following through with 
the practical requirements of putting it in writing and ensuring it is received before the expiry of 
the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 



12 
 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 
result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 
should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 
her birth. 

Do consultees agree? 
 
NO 
 
I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements should be taken by a court or other competent authority AFTER the 
birth and that the child’s best interests are the paramount consideration. A welfare assessment is 
an absolute requirement if an informed decision is to be made about the child’s best interest. 
Therefore a welfare assessment MUST be made after the child’s birth. 
 
The pre-conception assessment would typically have been carried out more than a year before 
the birth of the child. Much can change in that time.  
 
The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not 
hold. Pregnancy, birth and the post-partum changes are intense physical and existential 
experiences that change you and prime you to love and be sensitive to the new-born child and 
rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 
reasons ‘intended parents’ do not have this advantage.  
 
In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and 
emotional commitment to the child is already well-developed, giving her the best chance of 
surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 
and adolescence.  
 
The ‘intended parents’ have had no similar experience. The investment of financial resources 
does not in any way prepare you for the practical reality of caring for a new-born child and the 
long road of nurturing and shepherding him or her to adulthood. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 
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Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 
under the new pathway, where the surrogate has exercised her right to object to the 
intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 
partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 
 
I profoundly disagree with the ‘new pathway.’  
 
There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
parental responsibility for any children born of the arrangement. This is enough reason to reject 
this proposal. 
 
However, it also represents a significant change in legal parenthood rules and would therefore 
have an implication for all children, all families because it would set a precedent. It should not be 
introduced without a full assessment of all the implications, including on the rights of mothers and 
children. There is no evidence that the law commissioners have carried out any such 
assessment. 
 
1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 
parent of the child born as a result of the arrangement. 

YES 
 
The normal legal parenthood rules should apply. This will reduce the risk of spouses and 
partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 
exercises her right to object; and 



14 
 

(2) the surrogate should be able to consent to the intended parents being registered as 
the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 
birth mother should always be the legal parent of the child at birth and this should not change if 
the child is stillborn. 
 
1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 
being registered as the parents before the expiry of the period allowed for the registration 
of the birth, provided that the intended parents have made a declaration to the effect that 
the relevant criteria for the making of a parental order are satisfied, on registration of the 
stillbirth. 

Do consultees agree? 

NO 
 
I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 
situation. The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 
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Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 
where the child dies before the making of the parental order, the surrogate should be able 
to consent to the intended parents being registered as the parents before the expiry of the 
period allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a parental order 
are satisfied, on registration of the birth. 

Do consultees agree? 

NO 
 
I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 
situation. The birth mother should always be the legal parent of the child at birth and if the child 
dies before the parental order, the registration of birth should accurately reflect that the birth 
mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period during which 
she can exercise her right to object, the arrangement should not proceed in the new 
pathway and the intended parents should be required to make an application for a 
parental order. 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 
both intended parents die during the surrogate’s pregnancy, the intended parents should 
be registered as the child’s parents on birth, subject to the surrogate not exercising her 
right to object within the defined period. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 
‘intended parents’ being registered as the legal parents in this situation. The birth mother should 
always be the legal parent of the child at birth and the registration of birth should accurately 
reflect this. 
 
1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 
interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 
permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 
surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 
possible for the intended parents to be registered as the child’s parents, but that 
there should be a procedure for the surrogate to provide details of the intended 
parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 
arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 
deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 
applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 
there would only be a single applicant for a parental order in respect of the child 
concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 
notice to be given to the potential second intended parent of the application and an 
opportunity given to that party to provide notice of opposition within a brief period 
(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 
she should be required to make his or her own application within a brief period (say 
14 days), otherwise the application of the first intended parent will be determined by 
the court. 

Do consultees agree? 

YES 
Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 
mother should be the legal parent at birth and all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth of the child with the best interests of the child being the paramount 
consideration, as recommended by the UN Special Rapporteur.* 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 
have proposed, leading to the acquisition of legal parenthood by the intended 
parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 
legal parent and have parental responsibility at birth and all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or other 
competent authority AFTER the birth of the child based on the best interests of the child, as 
recommended by the UN Special Rapporteur.* 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 
should be amended to provide for the court to have regard to additional specific 
factors in the situation where it is considering the arrangements for a child in the 
context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 
a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 
issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 
and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 
Regulations) should be further amended to provide for the court to have regard to 
additional specific factors in the situation where it is considering whether to make a 
parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 
order. The welfare checklist provides a comprehensive summary of the issues to be considered 
and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 
child’s best interest is the paramount consideration. I therefore do not believe any other factors 
should be added. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 
8 order without leave. 

NO 
 
There are real risks of the sale and trafficking of children and of exploitation of the birth mother 
and her reproductive capacities in all surrogacy arrangements. The court should therefore 
always have oversight of the arrangements. I am also concerned that there should be no 
liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 
not believe that ‘intended parents’ should be added to the list of those who can apply for a 
section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire parental 
responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 
 
I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 
all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 
trafficking of children and the exploitation of women and their reproductive capacities. 
 
I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify measures that contravene recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  
 
Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no legal 
responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 
be prioritised regardless whether that is what some birth mothers say they wish. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 
and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 
have parental responsibility for the child where the child is living with, or being cared 
for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should acquire parentage or parental responsibility automatically. The birth mother 
should be the legal parent at birth and all decisions involving legal parenthood and parental 
responsibility in surrogacy arrangements should be taken by a court or other competent authority 
AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 
the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 
sale and trafficking of children and the exploitation of women and their reproductive capacities. 
 
I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  
 
Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to 
object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 
 
I agree that the birth mother should have parental responsibility for the child but NOT that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 
 
All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, with the 
child’s best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended parents, 
during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 
party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 
legal parenthood and parental responsibility at and after the birth and all subsequent decisions 
involving legal parenthood and parental responsibility should be taken by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we 
would be interested to hear about any health screening, counselling and legal advice that 
took place. 

N/A 
Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 
 
1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 

(2) there should be no requirement for a regulated surrogacy organisation to take a 
particular form; and 

OTHER 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 

(3) each surrogacy organisation should be required to appoint an individual responsible 
for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 
and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 
including the creation, maintenance and operation of necessary policies and 
procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 
1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 
1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 

OTHER 
 
I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 
will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 
and will need to continuously seek new business and to convince or coerce more women to act 
as ‘surrogates.’ 
 
Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 
prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 
otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 
facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 
that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 
rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 
offer matching and facilitation services in respect of surrogacy arrangements in the new 
pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 
  
1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 
outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, 
and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 
are provided by – because they would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. Offering such services 
should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy organisations, and 
oversight of compliance with the proposed legal requirements for the new pathway to legal 
parenthood. 

Do consultees agree? 

OTHER 
 
I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 
apply to regulated surrogacy organisations, including which additional or new areas of 
regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in relation 
to financial terms).  

Do consultees agree? 

YES 
Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 
 
I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 
because I consider it a violation of the human rights of both women and the child. The idea of 
organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 
Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 
the exploitation of the prostitution of women – which includes deriving any form of benefit from 
women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 
should be removed, with the effect that there will be no restrictions on advertising anything 
that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 
Surrogacy is a violation of the human rights of both women and children, and enabling 
advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 
 
At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented, Facebook and Google are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 
their financial worries. The most disadvantaged young women would be the most vulnerable to 
this idea and it is doubtful it would ever truly be in her best interest. 
 
Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 
we need to protect disadvantaged women from the temptation of renting their wombs. This 
means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 
order in respect of a child born of a surrogacy arrangement has been recorded in the 
Parental Order Register, the child should be able to access his or her original birth 
certificate at the age of 18. 

Do consultees agree? 

YES 
Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 
result in the intended parents being recorded as parents on the birth certificate, the full 
form of that certificate should make clear that the birth was the result of a surrogacy 
arrangement. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should be recorded as parents on the original birth certificate. The birth mother should 
be recorded as the birth mother on the birth certificate and all decisions involving legal 
parenthood and parental responsibility should be taken after the birth by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 
 
However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 
to changes to allow for the registration of three parents or for anyone other than the birth mother 
to be recorded as the mother on the original birth certificate. Such proposals could lead to the 
facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 
understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained 
in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 
Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete 
donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 
outside the new pathway, provided that the information about who has contributed 
gametes for the conception of the child has been medically verified, and that the 
information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 
conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 
order should record full information about a child’s genetic heritage where available 
and established by DNA or medical evidence, recording the use of an anonymous 
gamete donor if that applies. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children have 
access to information about their origins and these proposals seem generally sound, except that 
the information held on gamete donors should also include identifying information – because 
otherwise it trivialises the creation of a child and denies the child the right to know her or his 
genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy 
arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 
trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.104 

 



31 
 

Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying 
information, and 16 for non-identifying information (if such information is included on the 
register), provided that he or she has been given a suitable opportunity to receive 
counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 
 
1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 
access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 
Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 
a surrogacy arrangement to make a request for information to disclose whether a person 
whom he or she is intending to marry, or with whom he or she intends to enter into a civil 
partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 
Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify each 
other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 
identify each other, if they both wish to do so. 

YES, I agree. 
Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify 
each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 
Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental 
order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 
in the register. 

Paragraph 10.128 

 



33 
 

Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 
HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 
 
The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 
parent) is not required, namely where a person cannot be found or is incapable of 
giving agreement, should continue to be available; 

NO  
 
I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 
 

(2) the court should have the power to dispense with the consent of the surrogate, and 
any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 
surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 
intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors 
set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 
with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident in 
the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 
domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 
 
1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 
residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 
residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 
reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 
prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 
Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the child’s 
home to be with them. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 
parents, provide gametes for the conception of the child, so that double donation of 
gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a gamete due to 
infertility. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 
be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 
 
1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 
domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 
likely to result in an increase in surrogacy. I therefore do not believe that double donation should 
be permitted under the parental order pathway in domestic surrogacy arrangements.  
 
1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 
pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical 
necessity, if the court determines that the intended parents in good faith began the 
surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 
 
I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 
link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single 
parent without a genetic link where the intended parent’s former partner provides gametes 
but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 
 
I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 
and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  
 
1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 
Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 
 
I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 
any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 
 
1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 
conception of the child, that the genetic link is demonstrated to the court with 
medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 
in the circumstances described in both (1) and (2). 
 



38 
 

1.81 We provisionally propose that it should be a condition for the application of a parental 
order that the identity of the surrogate is entered on the national register of surrogacy 
agreements. 

Do consultees agree? 

YES 
 
While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account 
in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 
 
I am opposed to surrogacy and would like to see it banned, because it is a violation of both 
women’s and children’s human rights.  
 
Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 
to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 
that society does not condone older people entering a surrogacy arrangement and will make it 
less likely that older people will go ahead with such an arrangement and present the court with a 
fait accompli. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 
therefore imperative that age limits are set very carefully. 
 
1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 
 
Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 
human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 
consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 
society does not consider it acceptable for older people to enter into a surrogacy arrangement 
and will make it less likely that they will. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 
that age limits are set very carefully.  
 
1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 
18. I suggest that 25 would be more appropriate. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 
age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 
they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 
(at the time of conception), in order for the court to have the power to make a parental 
order. 

Do consultees agree? 

OTHER 
 
I am opposed to surrogacy per se and would like to see it banned, because I consider it a 
violation of both women’s and children’s human rights.  
 
At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 
as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 
suggest that 25 years would be more appropriate. 
 
Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  
 
1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 
childhood and has not yet had an opportunity to establish herself as an adult. This means that 
she is particularly vulnerable to coercion and manipulation. There should be a significantly older 
minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 
more appropriate. 
 
Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the new 
pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 
Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 
not, which types of testing should be required for such arrangements. 

 
Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be 
required to attend counselling with regard to the implications of entering into that 
arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 
the surrogate and the intended parents should take independent legal advice on the effect 
of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is unsuitable 
for having being convicted of, or received a police caution for, any offence appearing on a 
prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 
person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
 
1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 
 
I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 
 
Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 
understand what pregnancy and childbirth are like and how they will change you until or unless 
you have had that experience yourself. 

Paragraph 13.95 

 



43 
 

Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 
 
I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 
 
Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more 
than four pregnancies. It is abhorrent that female dogs have better protections than women 
would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 
production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 
receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 
relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 
additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 
essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 
entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 
and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 
self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 
above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 
had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 
means-tested social welfare benefits, how that has been addressed in their 
surrogacy arrangement. 

N/A 
Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 
ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 
outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 
symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 
significant emotional and relationship difficulties. Infection may complicate healing, and some 
women report long term sequelae from this, such as impaired wound healing.  
 
Haematology conditions should also be considered. Blood loss, for example due to placental 
haemorrhage can be very significant, and potentially result in emergency hysterectomy and 
blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 
screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 
and the fact that some of these may not have been identified yet by researchers is also a real 
risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 
unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 
indication of the gravity of receiving blood products.  
 
No medical intervention is EVER risk free. Receiving multiple blood products in the context of 
Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 
those risks.  
 
Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 
and although the maternal mortality rate is low, it can have significant sequelae, including renal 
failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 
permanent liver damage and retinal detachment resulting in visual impairment.  
 
Each of these conditions have long term consequences for a woman, psychologically, physically 
and emotionally, and may also affect her ability to return to work or care for other children.  
 
Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 
can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 
C section may experience ongoing pain around the scar. Some sources quote this as affecting 
between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 
take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 
multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 
factors, for example parity, smoking history, personal medical history? 
 
Psychiatric conditions are also absent from this list. Complications including depression and 
anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 
depression and post partum psychosis can be fatal, and impact on a woman’s health for many 
years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 
and it does make me wonder how the list of complications was created. I’d also like to know what 
level of haemorrhage would be considered “excessive”. 
 
The wording of the question “should” be able to pay compensation is not the same as being 
mandated to do so. This potentially creates a situation where some “luckier” women would 
receive compensation others would not. 
 
All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 
surrogacy in the UK, as there is in Spain.  
 
1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain.  
 
1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 



50 
 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the 
surrogate’s death, including through payment of the cost of life assurance for the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 
nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 
agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 
 
1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 
 
1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 
the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 
and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 
the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the 
event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 
 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 
to be able to be reduced in the event of a miscarriage or termination, whether such 
provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 
not discussed which they think intended parents should be able to agree to pay to the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as part of 
our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects 
of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 
the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
 
1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 
on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 
agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 

N/A 
Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 
context to share with us their views on our proposed reforms and consultation questions in 
this chapter. 

N/A 
Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 
a child born through an international surrogacy arrangement as a British citizen and 
obtaining a passport for the child. In particular, we would be interested to hear how long 
the application took after the birth of the child, and any information consultees have about 
causes of delays in the process. 

N/A 
Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international 
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. I therefore strongly disagree with this 
proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In 
particular, we would be interested to hear how long the application took after the birth of 
the child, and any information consultees have of causes of delays in the process. 

N/A 
Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a visa in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the 
birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict 
the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 
disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child 
under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 
 
1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 
surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 
having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 
 
1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 
months of the child’s birth should be removed (regardless of whether the availability of the 
visa is brought within the Rules), if our provisional proposal to remove the time limit on 
applications for parental orders is accepted. 

NO 
 
The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a EU Uniform Format Form in respect of a child born through an 
international surrogacy arrangement, before the child is born. The application will need to 
be completed after the birth of the child. 
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Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international 
surrogacy arrangement. In particular we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 

N/A 
Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and immigration 
consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 
 
I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is 
possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the 
legal parents of the child in the country of the child’s birth, should also be recognised as 
the child’s legal parents in the UK, without it being necessary for the intended parents to 
apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 
the domestic law and practice in the country in question provides protection against the 
exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 
that provided in UK law. 

Do consultees agree? 

NO 
 
I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 
mother to have legal parenthood and parental responsibility when the child is born and that her 
consent to giving up the child must be given AFTER the child's birth and that the transfer of 
‘parenthood’ should be overseen by the courts or a competent authority on an individual case 
by case basis, with the best interests of the child being the paramount consideration. This is an 
important safeguard against the sale of children and for the protection of the birth mother and I 
believe it should apply equally to international surrogacy arrangements. I therefore strongly 
disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 

N/A 
 
1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 
of the child becoming the subject of a parental order, or its equivalent, in another 
jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this 
purpose and with the approval of the court and, if so, what form should that 
process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be used in 
an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 
civil partner or partner requires reform. 

I do not believe this needs changing. 
Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that only 
one intended parent qualifies.  

Do consultees agree? 

NO 
Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 
take time off work before the birth of the child, whether for the purpose of induced 
lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest under 
Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 
sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law 
or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 
not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 
 
All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 
 
Surrogacy arrangements place additional and complicated pressures on healthcare staff and 
this could reduce the standard of impartial care given to birth mothers and new-borns – 
especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 
reason to be extremely cautious about making changes that will increase the numbers of 
surrogacy births. 
 
It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 
As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 
additional pressure on the NHS.  
 
Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional 
long-term pressures on the NHS and society as a whole. This has not been considered and 
there are no questions about this. 
 
An increase in surrogacy will require an increase in egg donation, which is a risky procedure 
that can have a long-term negative impact on the woman’s health, including premature death. 
Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 
when this isn’t in their best interests and there are worries about eugenics – where egg donors 
are selected on the basis of blonde hair, blue eyes and stereotypical measures of 
‘attractiveness’ for example. 
 
The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the NHS picking up the tab for the 
extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 



65 
 

There appears to have been no evaluation of the size of the additional costs to the NHS and 
society. 
 
At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 
fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 
for prospective parents to indulge their parenting fantasies while denying patients access to 
drugs which are standard of care in other counties. 
 
1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 
England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 
 
All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 
 
The guidance should make it clear that healthcare professionals should be even more alert 
than normal to the possibility that she is being coerced and to ensure that they can speak to her 
alone, including during labour, and that if she changes her mind about who is present in 
consultations, and the labour ward/delivery suite, they must respect her wishes. 
 
1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 
to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 
more likely if substantial payments are involved. 
 
It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 
route by which many women enter prostitution and is a major factor in preventing their exit. 
There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 
is opened up and provides opportunities to make significant amounts of money. 
 
If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 
and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 
a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 
paid surrogacy is a bad idea – and especially for women. 
 
It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 
which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 
Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 
tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 
Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 
the current law where the intended parents are not the legal parents from birth of the 
child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 
counselling from any other costs involved with fertility treatment). 

N/A 
 
1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 
legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 
new pathway. 

N/A 
Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 
Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 
Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 
1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 
Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 
their child(ren), including the cost of fertility treatment, payments to the surrogate 
and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 
arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 
Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 
Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

After my daughter was born, after initial bonding in the “golden hour” I had to go to the OR 
surgery for my third-degree tear. She started crying as soon as I handed her to her father, my 
partner, and would not stop crying until I was holding her again, not while he was holding her, 
doing skin to skin contact, not while my mother – present at the birth – was holding her. She 
was inconsolable. This was not because she knew we had a genetic link. This was because I 
was her mother. She had spent her whole nine months of life in my womb. I was her whole 
world. Babies recognise their mother’s smell from the womb. They recognise their voice and 
their heartbeat. I had also MADE her. I was not a vessel transporting her around. Mothers 
MAKE their babies from their own flesh and blood, regardless of the baby’s genetic material. 
 
I am absolutely outraged at the proposal to commercialise surrogacy.  
 
It seems that before the law commissioners designed this consultation, they had already 
decided that surrogacy is a positive thing and so legislation should enable it. This may be 
explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 
interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 
of surrogacy, and lawyers and other organisations who stand to make money from commercial 
surrogacy if it is given the green light. 
 
It seems that the law commissioners did not consider women as a group to be key stakeholders 
in this endeavour. This is a major error, because just as all women are affected by the 
institution of prostitution, so all women will be affected by any opening up of commercial 
surrogacy in this country. 
 
It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 
to break the legal and cultural recognition of the unique bond between birth mother and child – 
and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 
birth are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women.  
 
Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not 
her) financial benefit. This will be a potential risk for thousands of women, which appears to 
have been completely overlooked by the law commissioners. 
 
UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 
be any evidence they have done so, because they have not provided their equality 
considerations and impact assessments. As surrogacy has a very different impact on women 
and children than on adult males, we believe the law commissioners are in breach of equality 
legislation. 
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The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 
 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 
and those who do not. 

• Foster good relations between people who share a protected characteristic and those 
who do not. 

 
There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
an impact on the relations between the different generations. Imagine the rage that young 
people may feel when they discover that their ‘parents’ not only bought them but took 
advantage of their birth mothers. 
 
It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 
 
It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 
the UN Special Rapporteur that are designed to guard against the sale of children and the 
exploitation of birth mothers, including: 
 
 The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 
 All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 
 The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 
 Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 
 Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 

 
The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical, etc.  
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For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no 
way to liberalise surrogacy law that is compliant with obligations under international treaties 
such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 
liberalised.  
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 
 

Paragraph 18.22 
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Short Form Questionnaire: Law Commissions’ Surrogacy 
Consultation 
 

 

This form is an extract of the longer form for comments and responses to the Law Commission’s and the 
Scottish Law Commission’s consultation about reforming surrogacy law. If you would like to respond to the 
full version of our consultation questionnaire, please use the online form: https://consult.justice.gov.uk/law-
commission/surrogacy. Please see our websites for further details, and for links to download the full 
consultation paper: https://www.lawcom.gov.uk/project/surrogacy/ and https://www.scotlawcom.gov.uk/law-
reform/law-reform-projects/joint-projects/surrogacy/. 

We have selected 46 questions which may be of particular interest of those with lived experience of 
surrogacy arrangements: surrogates, intended parents, family members and adult children born of 
surrogacy arrangements. You do not need to answer all the questions if you do not want to, and you can 
write as much or as little as you would like in response to our questions.  

Please note that we may publish or disclose information you provide us in response to this 
consultation, including personal information. We ask consultees, when providing their responses, if 
they could avoid including personal identifying information in the text of their response, particularly 
where this may reveal the identities of other people involved in their surrogacy arrangement. 

For more information about how we consult and how we may use responses to the consultation, please see 
page i – ii of the Consultation Paper. 

HOW TO SUBMIT YOUR RESPONSE USING THIS QUESTIONNAIRE 
 

Type your response into the text fields below and then save your completed form. When you have completed 
your response, email the completed form as an attachment to surrogacy@lawcommission.gov.uk.  

The closing date for submitting a response to our consultation is 11 October 2019. 

































 

1 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 

ABOUT YOU 

1. What is your name? 
Name (Required) 

●  

 
2. If you are a member of an organisation (for example, a surrogacy organisation or a 
university), what is the name of your organisation? 
N/A 
 
3. Are you responding to this consultation in a personal capacity or on behalf of your 
organisation? 
(Required – Choose one response) 

● This is a personal response 
 
 
 
4. If responding to this consultation in a personal capacity, which term below best 
describes you? 
(Choose one response) 

Other individual 

5. What is your email address? 

Email address:  

 

 
 
If you enter your email address then you will automatically receive an acknowledgement email 
when you submit your response. 

6. What is your telephone number? 

Telephone number:  
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7. If you want the information that you provide in response to this consultation to be 
treated as confidential, please explain to us why you regard the information as confidential. 
As explained in our privacy notice, we will take full account of your explanation but cannot 
give an assurance that confidentiality can be maintained in all circumstances. 

 
 
 

 

 

Consultation Question 1. 
 
1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically allocated to 
a judge of the High Court; and 

YES 
 
International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 
children and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced judge. 
For this reason these cases should continue to be heard by a judge of the High Court.  
 
(2) if international surrogacy arrangements are not automatically allocated to a judge of the 
High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 
 
1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order should 
continue to be heard by lay justices, or whether they should be allocated to another level of the 
judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 
judiciary, which level of the judiciary would be appropriate. 
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All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 
exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 
the arrangements should be overseen by a senior and experienced judge. For this reason these 
cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 
judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 
 
1.3 We invite consultees to provide any evidence that would support either the retention of 
the current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 

 
Paragraph 6.53 

 

Consultation Question 4. 
 
1.4 We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental responsibility 
at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 
Chapter 8 that all intended parents (whether in the new pathway or not) automatically acquire 
parental responsibility if the child is living with or being cared for by them is not supported by 
consultees). 

NO 
 
The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth and that the child’s best interests are the paramount consideration. 
Nothing about the transfer of parental responsibility should be automatic and all options should 
be open. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 
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Consultation Question 5. 
 
1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 
2010 should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 
Paragraph 6.72 

 

Consultation Question 6. 
 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the expenses 
of curators ad litem and reporting officers and, if so, how this should be addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing for a 
parental order, the court may make any such interim order or orders for parental responsibilities 
and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 
Paragraph 6.110 

 

Consultation Question 7. 
 
1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before 
the child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 
statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, subject to 
the surrogate’s right to object. 
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Do consultees agree? 

NO 
 
I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 
recommendations* and the Hague Convention on the Protection of Children and Cooperation in 
respect of Intercountry Adoption of 1993. These require the birth mother to have legal 
parenthood and parental responsibility when the child is born and that her consent to giving up 
the child must be freely given AFTER the child's birth. I believe that this important safeguard 
against the sale of children and the exploitation of birth mothers should apply equally to 
surrogacy arrangements, in both an international and a domestic context. 
 
This proposal would set a very dangerous precedent for all women, all mothers, all children and 
all of the implications need to be fully understood. There is no evidence in the consultation paper 
that the law commissioners have considered these more general implications fully, if at all. 
 
I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 
birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. I do not agree that these claimed wishes alone justify 
measures that contravene the recommendations of the UN Special Rapporteur and the 
provisions of the Hague Convention that are designed to reduce the risk of the sale and 
trafficking of children and to protect birth mothers. 
 
Bringing a child into the world is a great responsibility and it is not ethical to encourage or 
condone a system that would require women to deliberately conceive and subsequently give 
birth with the expectation that they would have little or no legal responsibility for the child. The 
rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 
say they want or not. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 
 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 
should be under a duty to keep a record of surrogacy arrangements under the new pathway to 
which they are a party, with such records being retained for a specified minimum period. 

Do consultees agree? 

OTHER 
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I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 
 
1.9 We invite consultees’ views as to what the length of that period should be: whether 100 
years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 
 
1.10 We provisionally propose that the prohibition on the use of anonymously donated 
gametes should apply to traditional surrogacy arrangements with which a regulated surrogacy 
organisation is involved. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposal for regulated surrogacy organisations, because they 
would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 
 
1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from entering into 
the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  
Paragraph 8.22 

 

Consultation Question 11. 
 
1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood by the 
intended parents, for a fixed period after the birth of the child;  
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(2) this right to object should operate by the surrogate making her objection in writing within a 
defined period, with the objection being sent to both the intended parents and the body 
responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one week. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 
legal parenthood at birth and that the birth mother has only a limited time to object. This 
contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 
legal parent at birth and that all decisions involving legal parenthood and parental responsibility 
in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 
with the child’s best interests being the paramount consideration. 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 
 
1.13 We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement should 
no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the child, 
then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to obtain 
legal parenthood. 
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Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  
 
The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 
 
1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the birth of 
the child that they have no reason to believe that the surrogate has lacked capacity at any time 
during the period in which she had the right to object to the intended parents acquiring legal 
parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in which 
she has the right to object to the intended parents acquiring legal parenthood, the surrogate 
should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is unable to 
provide the positive consent within the relevant period, the surrogacy arrangement should exit 
the new pathway and the intended parents should be able to make an application for a parental 
order. 
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Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  
 
The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as 
a result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, should be 
responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or her 
birth. 

Do consultees agree? 
 
NO 
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I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements should be taken by a court or other competent authority AFTER the 
birth and that the child’s best interests are the paramount consideration. A welfare assessment is 
an absolute requirement if an informed decision is to be made about the child’s best interest. 
Therefore a welfare assessment MUST be made after the child’s birth. 
 
The pre-conception assessment would typically have been carried out more than a year before 
the birth of the child. Much can change in that time.  
 
The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not 
hold. Pregnancy, birth and the post-partum changes are intense physical and existential 
experiences that change you and prime you to love and be sensitive to the new-born child and 
rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 
reasons ‘intended parents’ do not have this advantage.  
 
In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and 
emotional commitment to the child is already well-developed, giving her the best chance of 
surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 
and adolescence.  
 
The ‘intended parents’ have had no similar experience. The investment of financial resources 
does not in any way prepare you for the practical reality of caring for a new-born child and the 
long road of nurturing and shepherding him or her to adulthood. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 
 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 
under the new pathway, where the surrogate has exercised her right to object to the intended 
parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil partner, if any, 
should not be a legal parent of the child. 

Do consultees agree? 

NO 
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I profoundly disagree with the ‘new pathway.’  
 
There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
parental responsibility for any children born of the arrangement. This is enough reason to reject 
this proposal. 
 
However, it also represents a significant change in legal parenthood rules and would therefore 
have an implication for all children, all families because it would set a precedent. It should not be 
introduced without a full assessment of all the implications, including on the rights of mothers and 
children. There is no evidence that the law commissioners have carried out any such 
assessment. 
 
1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement 
outside the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 
parent of the child born as a result of the arrangement. 

YES 
 
The normal legal parenthood rules should apply. This will reduce the risk of spouses and 
partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 
 
1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 
exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as the 
parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 
birth mother should always be the legal parent of the child at birth and this should not change if 
the child is stillborn. 
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1.19 We provisionally propose that, outside the new pathway, where a child born of a 
surrogacy arrangement is stillborn, the surrogate should be able to consent to the intended 
parents being registered as the parents before the expiry of the period allowed for the 
registration of the birth, provided that the intended parents have made a declaration to the effect 
that the relevant criteria for the making of a parental order are satisfied, on registration of the 
stillbirth. 

Do consultees agree? 

NO 
 
I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 
situation. The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 

 

Consultation Question 17. 
 
1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 
where the child dies before the making of the parental order, the surrogate should be able to 
consent to the intended parents being registered as the parents before the expiry of the period 
allowed for the registration of the birth, provided that the intended parents have made a 
declaration to the effect that the relevant criteria for the making of a parental order are satisfied, 
on registration of the birth. 

Do consultees agree? 

NO 
 
I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 
situation. The birth mother should always be the legal parent of the child at birth and if the child 
dies before the parental order, the registration of birth should accurately reflect that the birth 
mother was the legal parent. 

Paragraph 8.79 
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Consultation Question 18. 
 
1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period during which she 
can exercise her right to object, the arrangement should not proceed in the new pathway and the 
intended parents should be required to make an application for a parental order. 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 
 
1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 
both intended parents die during the surrogate’s pregnancy, the intended parents should be 
registered as the child’s parents on birth, subject to the surrogate not exercising her right to 
object within the defined period. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 
‘intended parents’ being registered as the legal parents in this situation. The birth mother should 
always be the legal parent of the child at birth and the registration of birth should accurately 
reflect this. 
 
1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 
pathway, where both intended parents die during the surrogate’s pregnancy or before a parental 
order is made: 

(1) it should be competent for an application to be made, by a person who claims an interest 
under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be permitted to apply 
for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the surrogate’s 
consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be possible for 
the intended parents to be registered as the child’s parents, but that there should be a procedure 
for the surrogate to provide details of the intended parents, and, if relevant, gamete donors, for 
entry onto the register of surrogacy arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 
deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 
 
1.24 We provisionally propose that, where an application is made for a parental order by a 
sole applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that there 
would only be a single applicant for a parental order in respect of the child concerned or to 
supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for notice 
to be given to the potential second intended parent of the application and an opportunity given to 
that party to provide notice of opposition within a brief period (of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or she 
should be required to make his or her own application within a brief period (say 14 days), 
otherwise the application of the first intended parent will be determined by the court. 

Do consultees agree? 

YES 
Paragraph 8.86 

 

Consultation Question 21. 
 
1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 
mother should be the legal parent at birth and all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth of the child with the best interests of the child being the paramount 
consideration, as recommended by the UN Special Rapporteur.* 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 
 
1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we have 
proposed, leading to the acquisition of legal parenthood by the intended parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 
legal parent and have parental responsibility at birth and all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or other 
competent authority AFTER the birth of the child based on the best interests of the child, as 
recommended by the UN Special Rapporteur.* 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 
 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, should 
be amended to provide for the court to have regard to additional specific factors in the situation 
where it is considering the arrangements for a child in the context of a dispute about a surrogacy 
arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 
a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 
issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 
 
1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied and 
modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 Regulations) should be 
further amended to provide for the court to have regard to additional specific factors in the 
situation where it is considering whether to make a parental order; and 
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(2) what those additional factors should be. 

The child’s best interests should drive all decisions when considering whether to make a parental 
order. The welfare checklist provides a comprehensive summary of the issues to be considered 
and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 
child’s best interest is the paramount consideration. I therefore do not believe any other factors 
should be added. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 
 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 8 
order without leave. 

NO 
 
There are real risks of the sale and trafficking of children and of exploitation of the birth mother 
and her reproductive capacities in all surrogacy arrangements. The court should therefore 
always have oversight of the arrangements. I am also concerned that there should be no 
liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 
not believe that ‘intended parents’ should be added to the list of those who can apply for a 
section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 
 
1.30 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire parental 
responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 
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I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 
all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, as 
recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 
trafficking of children and the exploitation of women and their reproductive capacities. 
 
I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify measures that contravene recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  
 
Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no legal 
responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 
be prioritised regardless whether that is what some birth mothers say they wish. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 
 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 
have parental responsibility for the child where the child is living with, or being cared for by, 
them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should acquire parentage or parental responsibility automatically. The birth mother 
should be the legal parent at birth and all decisions involving legal parenthood and parental 
responsibility in surrogacy arrangements should be taken by a court or other competent authority 
AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 
the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 
sale and trafficking of children and the exploitation of women and their reproductive capacities. 
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I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  
 
Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 
 
1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the arrangement 
until the expiry of the period during which she can exercise her right to object, assuming that she 
does not exercise her right to object. 

Do consultees agree? 

OTHER 
 
I agree that the birth mother should have parental responsibility for the child but NOT that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 
 
All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, with the 
child’s best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 
 
1.33 For all surrogacy arrangements, we invite consultees’ views as to:  
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(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended parents, during the 
period in which parental responsibility is shared; and 

(2) whether it should operate to restrict the exercise of parental responsibility by the party not 
caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 
legal parenthood and parental responsibility at and after the birth and all subsequent decisions 
involving legal parenthood and parental responsibility should be taken by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 
 
1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 
 
1.35 We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we would 
be interested to hear about any health screening, counselling and legal advice that took place. 

N/A 
Paragraph 9.35 
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Consultation Question 32. 
 
1.36 We invite consultees’ views as to whether independent surrogacy arrangements should 
be brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 
 
1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 
 
1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 
(2) there should be no requirement for a regulated surrogacy organisation to take a particular 
form; and 

OTHER 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 
(3) each surrogacy organisation should be required to appoint an individual responsible for 
ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 
 
1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, including 
the creation, maintenance and operation of necessary policies and procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 
1.40 We invite consultees to identify any other responsibilities which a responsible individual 
should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 
1.41 We invite consultees’ views as to what experience, skills and qualifications a person 
responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 
 
1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 

OTHER 
 
I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 
will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 
and will need to continuously seek new business and to convince or coerce more women to act 
as ‘surrogates.’ 
 
Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 
prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 
otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 
 
1.43 We invite consultees’ views as to what should be included in the definition of matching 
and facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 
that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 
rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 
 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 
offer matching and facilitation services in respect of surrogacy arrangements in the new pathway. 

Do consultees agree? 

OTHER 
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I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 
  
1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 
be able to offer matching and facilitation services in respect of surrogacy arrangements outside 
the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 
 
1.46 We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, and 
whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 
are provided by – because they would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. Offering such services 
should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 
 
1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy organisations, and 
oversight of compliance with the proposed legal requirements for the new pathway to legal 
parenthood. 

Do consultees agree? 

OTHER 
 
I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice 
should apply to regulated surrogacy organisations, including which additional or new areas of 
regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 
 
1.49 We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in relation to 
financial terms).  

Do consultees agree? 

YES 
Paragraph 9.129 

 

Consultation Question 41. 
 
1.50 We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 
 
I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 
because I consider it a violation of the human rights of both women and the child. The idea of 
organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 
Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 
the exploitation of the prostitution of women – which includes deriving any form of benefit from 
women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 
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1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 
should be removed, with the effect that there will be no restrictions on advertising anything that 
can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
 
I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 
Surrogacy is a violation of the human rights of both women and children, and enabling 
advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 
 
At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented,  and  are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 
their financial worries. The most disadvantaged young women would be the most vulnerable to 
this idea and it is doubtful it would ever truly be in her best interest. 
 
Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 
we need to protect disadvantaged women from the temptation of renting their wombs. This 
means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 
 
1.52 We provisionally propose that, in England and Wales, where the making of a parental 
order in respect of a child born of a surrogacy arrangement has been recorded in the Parental 
Order Register, the child should be able to access his or her original birth certificate at the age of 
18. 

Do consultees agree? 

YES 
Paragraph 10.80 

 

Consultation Question 44. 
 
1.53 We provisionally propose that where children are born of surrogacy arrangements that 
result in the intended parents being recorded as parents on the birth certificate, the full form of 
that certificate should make clear that the birth was the result of a surrogacy arrangement. 
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Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should be recorded as parents on the original birth certificate. The birth mother should 
be recorded as the birth mother on the birth certificate and all decisions involving legal 
parenthood and parental responsibility should be taken after the birth by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 
 
However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 
 
1.54 We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 
to changes to allow for the registration of three parents or for anyone other than the birth mother 
to be recorded as the mother on the original birth certificate. Such proposals could lead to the 
facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 
understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 



 

29 
 

Consultation Question 46. 
 
1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained in the 
court’s file for those parental order proceedings. 

Do consultees agree? 

YES 
Paragraph 10.89 

 

Consultation Question 47. 
 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete donors. 

Do consultees agree? 

YES 
 
1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 
outside the new pathway, provided that the information about who has contributed gametes for 
the conception of the child has been medically verified, and that the information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the conception 
of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental order 
should record full information about a child’s genetic heritage where available and established by 
DNA or medical evidence, recording the use of an anonymous gamete donor if that applies. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children have 
access to information about their origins and these proposals seem generally sound, except that 
the information held on gamete donors should also include identifying information – because 
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otherwise it trivialises the creation of a child and denies the child the right to know her or his 
genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 
 
1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy arrangements 
and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 
trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.104 

 

Consultation Question 49. 
 
1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying information, and 
16 for non-identifying information (if such information is included on the register), provided that 
he or she has been given a suitable opportunity to receive counselling about the implications of 
compliance with this request. 

Do consultees agree? 

YES 
 
1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending 
on whether the information is identifying or non-identifying respectively) should be able to access 
the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 
Paragraph 10.110 

 



 

31 
 

Consultation Question 50. 
 
1.61 We invite consultees’ views as to whether there should be any provision for those born of 
a surrogacy arrangement to make a request for information to disclose whether a person whom 
he or she is intending to marry, or with whom he or she intends to enter into a civil partnership or 
intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 
Paragraph 10.114 

 

Consultation Question 51. 
 

1.62 We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify each other, if 
they both wish to do so. 

Do consultees agree? 

YES 
 
1.63 We invite consultees’ views as to whether there should be provision to allow people born 
to the same surrogate – but who are not genetically related – to access the register to identify 
each other, if they both wish to do so. 

YES, I agree. 
Paragraph 10.121 

 

Consultation Question 52. 
 
1.64 We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify each 
other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 
Paragraph 10.123 
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Consultation Question 53. 
 
1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental order 
should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 
in the register. 

Paragraph 10.128 

 

Consultation Question 54. 
 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 
HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 
 
The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 
 
1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 
parent) is not required, namely where a person cannot be found or is incapable of giving 
agreement, should continue to be available; 

NO  
 
I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 
 
(2) the court should have the power to dispense with the consent of the surrogate, and any 
other legal parent of the child, in the following circumstances: 
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(a) where the child is living with the intended parents, with the consent of the surrogate and 
any other legal parent, or 

(b) following a determination by the court that the child should live with the intended parents; 
and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors set out in 
section 1 of the Adoption and Children Act 2002 and, in Scotland, in line with the section 14(3) of 
the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
 
I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 
 
1.68 We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident in the 
UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 
domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 
 
1.69 We invite consultees’ views as to whether there should be any additional conditions 
imposed on the test of habitual residence, for example, a qualifying period of habitual residence 
required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 
residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 
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Consultation Question 57. 
 
1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 
reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the prohibited 
degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 
Paragraph 12.29 

 

Consultation Question 58. 
 

1.71 We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the child’s home 
to be with them. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 
 
1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended parents, 
provide gametes for the conception of the child, so that double donation of gametes is permitted, 
but 

(2) that double donation should only be permitted in cases of medical necessity, meaning 
that there is not an intended parent who is able to provide a gamete due to infertility. 

Do consultees agree? 

NO 
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I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 
be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 
 
1.73 We invite consultees’ views as to whether double donation should be permitted under the 
parental order pathway (to the same extent that it may be permitted in the new pathway) in 
domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 
likely to result in an increase in surrogacy. I therefore do not believe that double donation should 
be permitted under the parental order pathway in domestic surrogacy arrangements.  
 
1.74 We provisionally propose that the requirement that the intended parent or one of the 
intended parents contribute gametes to the conception of the child in the parental order pathway 
should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
Paragraph 12.64 

 

Consultation Question 60. 
 
1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical necessity, 
if the court determines that the intended parents in good faith began the surrogacy arrangement 
in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 
 
I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 
link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 
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Consultation Question 61. 
 
1.76 We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single parent 
without a genetic link where the intended parent’s former partner provides gametes but the 
intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 
 
I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 

 

Consultation Question 62. 
 
1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 
and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  
 
1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 
introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 
Paragraph 12.94 

 

Consultation Question 63. 
 
1.79 We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 
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I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 
any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 
 
1.80 We invite consultees’ views as to whether it should be a condition for an application for a 
parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 
conception of the child, that the genetic link is demonstrated to the court with medical or DNA 
evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 
in the circumstances described in both (1) and (2). 
 
1.81 We provisionally propose that it should be a condition for the application of a parental 
order that the identity of the surrogate is entered on the national register of surrogacy 
agreements. 

Do consultees agree? 

YES 
 
While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 
 
1.82 We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account in the 
assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 
 
I am opposed to surrogacy and would like to see it banned, because it is a violation of both 
women’s and children’s human rights.  
 
Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 
to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 
that society does not condone older people entering a surrogacy arrangement and will make it 
less likely that older people will go ahead with such an arrangement and present the court with a 
fait accompli. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 
therefore imperative that age limits are set very carefully. 
 
1.83 We invite consultees’ views as to whether under the new pathway there should be a 
maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 
 
Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 
human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 
consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 
society does not consider it acceptable for older people to enter into a surrogacy arrangement 
and will make it less likely that they will. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 
that age limits are set very carefully.  
 
1.84 We provisionally propose that intended parents should be required to be at least 18 years 
old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 
18. I suggest that 25 would be more appropriate. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 
age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 
they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 
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Consultation Question 65. 
 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of 
age (at the time of conception), in order for the court to have the power to make a parental order. 

Do consultees agree? 

OTHER 
 
I am opposed to surrogacy per se and would like to see it banned, because I consider it a 
violation of both women’s and children’s human rights.  
 
At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 
as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
should be a significantly older minimum age for entering into a surrogacy arrangement and I 
suggest that 25 years would be more appropriate. 
 
Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  
 
1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 
the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 
childhood and has not yet had an opportunity to establish herself as an adult. This means that 
she is particularly vulnerable to coercion and manipulation. There should be a significantly older 
minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 
more appropriate. 
 
Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

Paragraph 12.144 
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Consultation Question 66. 
 
1.87 We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
 
1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 
Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if not, 
which types of testing should be required for such arrangements. 

 
Paragraph 13.16 

 

Consultation Question 67. 
 
1.89 We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be required to attend 
counselling with regard to the implications of entering into that arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 
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Consultation Question 68. 
 
1.90 We provisionally propose that, for the new pathway, there should be a requirement that 
the surrogate and the intended parents should take independent legal advice on the effect of the 
law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 

 

Consultation Question 69. 
 
1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is unsuitable for 
having being convicted of, or received a police caution for, any offence appearing on a 
prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a person is 
unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
 
1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 
adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 
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Consultation Question 70. 
 
1.93 We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 
 
I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 
 
Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 
understand what pregnancy and childbirth are like and how they will change you until or unless 
you have had that experience yourself. 

Paragraph 13.95 

 

Consultation Question 71. 
 
1.94 We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 
 
I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 
 
Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more 
than four pregnancies. It is abhorrent that female dogs have better protections than women 
would have under this proposal. 

Paragraph 13.99 
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Consultation Question 72. 
 
1.95 We invite consultees’ views as to whether payment of costs by the intended parents to 
the surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for production of 
receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.16 

 

Consultation Question 73. 
 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs relating to 
the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
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essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 

 

Consultation Question 74. 
 
1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 
additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 
 
1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from entering 
into a surrogacy arrangement, and those unique to a surrogate pregnancy; and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.29 

 

Consultation Question 76. 
 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or self-
employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.37 

 

Consultation Question 77. 
 
1.100 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 above); 
and/or 
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(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.38 

 

Consultation Question 78. 
 
1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has had 
on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 
means-tested social welfare benefits, how that has been addressed in their surrogacy 
arrangement. 

N/A 
Paragraph 15.47 
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Consultation Question 79. 
 
1.102 We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each insemination or 
embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an ectopic 
pregnancy, miscarriage, termination, caesarean birth, excessive haemorrhaging, perineal 
tearing, removal of fallopian tubes or ovaries or a hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 
outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 
symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 
significant emotional and relationship difficulties. Infection may complicate healing, and some 
women report long term sequelae from this, such as impaired wound healing.  
 
Haematology conditions should also be considered. Blood loss, for example due to placental 
haemorrhage can be very significant, and potentially result in emergency hysterectomy and 
blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 
screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 
and the fact that some of these may not have been identified yet by researchers is also a real 
risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 
unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 
indication of the gravity of receiving blood products.  
 
No medical intervention is EVER risk free. Receiving multiple blood products in the context of 
Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 
those risks.  
 
Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 
and although the maternal mortality rate is low, it can have significant sequelae, including renal 
failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 
permanent liver damage and retinal detachment resulting in visual impairment.  
 
Each of these conditions have long term consequences for a woman, psychologically, physically 
and emotionally, and may also affect her ability to return to work or care for other children.  
 
Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 
can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 
C section may experience ongoing pain around the scar. Some sources quote this as affecting 
between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 
take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 
multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 
factors, for example parity, smoking history, personal medical history? 
 
Psychiatric conditions are also absent from this list. Complications including depression and 
anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 
depression and post partum psychosis can be fatal, and impact on a woman’s health for many 
years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 
and it does make me wonder how the list of complications was created. I’d also like to know what 
level of haemorrhage would be considered “excessive”. 
 
The wording of the question “should” be able to pay compensation is not the same as being 
mandated to do so. This potentially creates a situation where some “luckier” women would 
receive compensation others would not. 
 
All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 
surrogacy in the UK, as there is in Spain.  
 
1.103 We invite consultees’ views as to whether there are any other matters in respect of which 
intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain.  
 
1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 
 
1.105 We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the surrogate’s 
death, including through payment of the cost of life assurance for the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 
 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 
nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 
 
1.107 We invite consultees’ views as to whether it should be possible for the intended parents 
to agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 
 
1.108 We invite consultees’ views as to whether, if provision is made for intended parents to 
pay a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 



 

51 
 

Leave both check boxes blank. 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 
 
1.109 We invite consultees’ views as to whether, if provision is made for intended parents to 
pay a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 
the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, and the 
death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 
the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 
 
1.110 We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the event of a 
miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 
 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the 
surrogate to be able to be reduced in the event of a miscarriage or termination, whether such 
provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 
 
1.112 We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to parenthood 
or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 
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Consultation Question 85. 
 
1.113 We invite consultees’ views as to whether there are any categories of payment we have 
not discussed which they think intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 
 
1.114 We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 
 
1.115 We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as part of our 
review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects 
of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 
 
1.116 We provisionally propose that financial terms of a surrogacy agreement entered into 
under the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
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1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 
under the new pathway become enforceable, the ability to do so should not be dependent on the 
surrogate complying with any terms of the agreement relating to her lifestyle. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 
agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 
 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 

N/A 
Paragraph 16.10 

 

Consultation Question 90. 
 

1.119 We invite organisations focused on children’s rights and welfare in the international 
context to share with us their views on our proposed reforms and consultation questions in this 
chapter. 

N/A 
Paragraph 16.12 
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Consultation Question 91. 
 
1.120 We invite consultees to provide us with evidence of their experience of applying to 
register a child born through an international surrogacy arrangement as a British citizen and 
obtaining a passport for the child. In particular, we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have about causes of 
delays in the process. 

N/A 
Paragraph 16.52 

 

Consultation Question 92. 
 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international surrogacy 
arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. I therefore strongly disagree with this 
proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 
 

1.122 We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In particular, 
we would be interested to hear how long the application took after the birth of the child, and any 
information consultees have of causes of delays in the process. 

N/A 
Paragraph 16.68 
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Consultation Question 94. 
 
1.123 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a visa in respect of a child born through an international surrogacy arrangement, 
before the child is born. The application will need to be completed after the birth of the child, and 
the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict 
the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 
disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 
 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child under 
nationality law should be brought within the Rules. 

Do consultees agree? 

NO 
 
1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the surrogate; 
or  

(2) that this condition should be clarified to ensure that it does not prevent the child having 
contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 
 
1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 
outside the Rules that the intended parents must apply for a parental order within six months of 
the child’s birth should be removed (regardless of whether the availability of the visa is brought 
within the Rules), if our provisional proposal to remove the time limit on applications for parental 
orders is accepted. 

NO 
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The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 
 
1.127 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a EU Uniform Format Form in respect of a child born through an international 
surrogacy arrangement, before the child is born. The application will need to be completed after 
the birth of the child. 

Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 
 
1.128 We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international surrogacy 
arrangement. In particular we would be interested to hear how long the application took after 
the birth of the child, and any information consultees have of causes of delays in the process. 

N/A 
Paragraph 16.77 

 

Consultation Question 97. 
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1.129 We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and immigration 
consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 
 
I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is 
possible for people to enjoy children in their lives. 

Paragraph 16.82 

 

Consultation Question 98. 
 

1.130 We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 
 
1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the legal 
parents of the child in the country of the child’s birth, should also be recognised as the child’s 
legal parents in the UK, without it being necessary for the intended parents to apply for a 
parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied 
that the domestic law and practice in the country in question provides protection against the 
exploitation of surrogates, and for the welfare of the child, that is at least equivalent to that 
provided in UK law. 

Do consultees agree? 
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NO 
 
I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 
mother to have legal parenthood and parental responsibility when the child is born and that her 
consent to giving up the child must be given AFTER the child's birth and that the transfer of 
‘parenthood’ should be overseen by the courts or a competent authority on an individual case 
by case basis, with the best interests of the child being the paramount consideration. This is an 
important safeguard against the sale of children and for the protection of the birth mother and I 
believe it should apply equally to international surrogacy arrangements. I therefore strongly 
disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 

 

Consultation Question 100. 
 
1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 

N/A 
 
1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose of the 
child becoming the subject of a parental order, or its equivalent, in another jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign intended 
parents to remove the child from the jurisdiction of the UK for this purpose and with the 
approval of the court and, if so, what form should that process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be used in 
an international adoption. 

Paragraph 16.120 
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Consultation Question 101. 
 
1.136 We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, civil 
partner or partner requires reform. 

I do not believe this needs changing. 
Paragraph 17.18 

 

Consultation Question 102. 
 
1.137 We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that only one 
intended parent qualifies.  

Do consultees agree? 

NO 
Paragraph 17.32 

 

Consultation Question 103. 
 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to take time 
off work before the birth of the child, whether for the purpose of induced lactation, ante-natal 
appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children.  

Paragraph 17.36 
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Consultation Question 104. 
 
1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest under 
Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is sufficient to 
include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 
 

1.140 We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 
 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.56 

 

Consultation Question 107. 
 
1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law or 
practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 
not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
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pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 
 
All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 
 
Surrogacy arrangements place additional and complicated pressures on healthcare staff and 
this could reduce the standard of impartial care given to birth mothers and new-borns – 
especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 
reason to be extremely cautious about making changes that will increase the numbers of 
surrogacy births. 
 
It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 
As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 
additional pressure on the NHS.  
 
Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional 
long-term pressures on the NHS and society as a whole. This has not been considered and 
there are no questions about this. 
 
An increase in surrogacy will require an increase in egg donation, which is a risky procedure 
that can have a long-term negative impact on the woman’s health, including premature death. 
Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 
when this isn’t in their best interests and there are worries about eugenics – where egg donors 
are selected on the basis of blonde hair, blue eyes and stereotypical measures of 
‘attractiveness’ for example. 
 
The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the NHS picking up the tab for the 
extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
There appears to have been no evaluation of the size of the additional costs to the NHS and 
society. 
 
At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 
fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 
for prospective parents to indulge their parenting fantasies while denying patients access to 
drugs which are standard of care in other counties. 
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1.143 We invite consultees’ views as to any additions or revisions that they would like to see 
made to the guidance published by the Department for Health and Social Care for England and 
Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 
 
All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 
 
The guidance should make it clear that healthcare professionals should be even more alert than 
normal to the possibility that she is being coerced and to ensure that they can speak to her 
alone, including during labour, and that if she changes her mind about who is present in 
consultations, and the labour ward/delivery suite, they must respect her wishes. 
 
1.144 We invite consultees’ views as to how midwifery practice may better accommodate 
surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 
 
1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 
to the significant risk that women will be coerced into agreeing to participate in surrogacy 
arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 
more likely if substantial payments are involved. 
 
It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 
route by which many women enter prostitution and is a major factor in preventing their exit. 
There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 
is opened up and provides opportunities to make significant amounts of money. 
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If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 
and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 
a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 
paid surrogacy is a bad idea – and especially for women. 
 
It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 
 
1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in which 
country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 
Paragraph 18.2 
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Consultation Question 110. 
 
1.147 We invite consultees who have experience of applying for a parental order in the UK to 
tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 
Paragraph 18.4 

 

Consultation Question 111. 
 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 
the current law where the intended parents are not the legal parents from birth of the child born 
of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 
 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications counselling 
from any other costs involved with fertility treatment). 

N/A 
 
1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 
provide evidence of what they would charge: 
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(1) to provide advice sufficient to meet the proposed requirement for independent legal 
advice discussed in Chapter 13; and 

(2) to draft, advise on and negotiate the written surrogacy agreement required for the new 
pathway. 

N/A 
Paragraph 18.8 

 

Consultation Question 113. 
 
1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 
Paragraph 18.11 

 

Consultation Question 114. 
 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 
Paragraph 18.13 

 

Consultation Question 115. 
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1.153 We invite consultees who are intended parents to give us their views on the impact of 
our proposals for reform on their ability to enter into surrogacy arrangements and, in particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 
1.154 We invite consultees who are surrogates to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 
Paragraph 18.15 

 

Consultation Question 116. 
 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of their 
child(ren), including the cost of fertility treatment, payments to the surrogate and payments to 
any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy arrangement 
(where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 
Paragraph 18.18 
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Consultation Question 117. 
 
1.156 We invite consultees’ views as to the specific impact of our proposals in Northern 
Ireland. 

 
Paragraph 18.20 
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Consultation Question 118. 
 
1.157 We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 
decided that surrogacy is a positive thing and so legislation should enable it. This may be 
explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 
interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 
of surrogacy, and lawyers and other organisations who stand to make money from commercial 
surrogacy if it is given the green light. 
 
It seems that the law commissioners did not consider women as a group to be key stakeholders 
in this endeavour. This is a major error, because just as all women are affected by the 
institution of prostitution, so all women will be affected by any opening up of commercial 
surrogacy in this country. 
 
It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 
to break the legal and cultural recognition of the unique bond between birth mother and child – 
and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 
birth are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women.  
 
Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not 
her) financial benefit. This will be a potential risk for thousands of women, which appears to 
have been completely overlooked by the law commissioners. 
 
UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 
be any evidence they have done so, because they have not provided their equality 
considerations and impact assessments. As surrogacy has a very different impact on women 
and children than on adult males, we believe the law commissioners are in breach of equality 
legislation. 
 
The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 
 
● Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 
● Advance equality of opportunity between people who share a protected characteristic 
and those who do not. 
● Foster good relations between people who share a protected characteristic and those 
who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
an impact on the relations between the different generations. Imagine the rage that young 
people may feel when they discover that their ‘parents’ not only bought them but took 
advantage of their birth mothers. 
 
It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 
 
It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 
the UN Special Rapporteur that are designed to guard against the sale of children and the 
exploitation of birth mothers, including: 
 
▪ The birth mother must be accorded the status of legal mother at birth, and must be 
under no contractual or legal obligation to participate in the legal or physical transfer of the 
child. 
▪ All payments to the birth mother must be made before the legal and physical transfer of 
the child and must be non-reimbursable – even if she decides not to relinquish the child. 
▪ The birth mother’s choice to transfer the child “must be a gratuitous act, based on her 
own post-birth intentions, rather than on any legal or contractual obligation.” 
▪ Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 
checks after the birth of the child. 
▪ Decisions about parentage and parental responsibility must be made by a court or other 
competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 
 
The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical, etc.  
 
For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no 
way to liberalise surrogacy law that is compliant with obligations under international treaties 
such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 
liberalised.  
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 
 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

  
 
2. If you are a member of an organisation (for example, a surrogacy organisation or a 
university), what is the name of your organisation? 

 
3. Are you responding to this consultation in a personal capacity or on behalf of your 
organisation? 

(Required – Choose one response) 

• This is a personal response 

 

If other, please provide details: 

 
 
4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

(Choose one response) 

• Surrogate 
• Intended parent 
• Person born of a surrogacy arrangement 
• Family member of a surrogate 
• Family member of an intended parent 
• Legal practitioner 
• Medical practitioner or counsellor 
• Social worker 
• Academic 
• Other individual 

5. What is your email address? 

Email address:  
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If you enter your email address then you will automatically receive an acknowledgement email 
when you submit your response. 

6. What is your telephone number? 

Telephone number:  

 
 
7. If you want the information that you provide in response to this consultation to be 
treated as confidential, please explain to us why you regard the information as confidential. 
As explained in our privacy notice, we will take full account of your explanation but cannot 
give an assurance that confidentiality can be maintained in all circumstances. 

 
 
 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 
allocated to a judge of the High Court; and 

YES 
 
International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 
children and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced judge. 
For this reason these cases should continue to be heard by a judge of the High Court.  

 
(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  
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(1) domestic surrogacy cases which continue to require a post-birth parental order 
should continue to be heard by lay justices, or whether they should be allocated to another 
level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 
judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 
exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 
the arrangements should be overseen by a senior and experienced judge. For this reason these 
cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 
judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 
current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 

 
Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental 
responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 
Chapter 8 that all intended parents (whether in the new pathway or not) automatically 
acquire parental responsibility if the child is living with or being cared for by them is not 
supported by consultees). 

NO 
 
The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth and that the child’s best interests are the paramount consideration. 
Nothing about the transfer of parental responsibility should be automatic and all options should 
be open. 
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* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 

 

Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 
should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 
Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 
expenses of curators ad litem and reporting officers and, if so, how this should be 
addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 
for a parental order, the court may make any such interim order or orders for 
parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 
Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 
child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 
statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 
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(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 
subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
 
I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 
recommendations* and the Hague Convention on the Protection of Children and Cooperation in 
respect of Intercountry Adoption of 1993. These require the birth mother to have legal 
parenthood and parental responsibility when the child is born and that her consent to giving up 
the child must be freely given AFTER the child's birth. I believe that this important safeguard 
against the sale of children and the exploitation of birth mothers should apply equally to 
surrogacy arrangements, in both an international and a domestic context. 
 
This proposal would set a very dangerous precedent for all women, all mothers, all children and 
all of the implications need to be fully understood. There is no evidence in the consultation paper 
that the law commissioners have considered these more general implications fully, if at all. 
 
I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 
birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. I do not agree that these claimed wishes alone justify 
measures that contravene the recommendations of the UN Special Rapporteur and the 
provisions of the Hague Convention that are designed to reduce the risk of the sale and 
trafficking of children and to protect birth mothers. 
 
Bringing a child into the world is a great responsibility and it is not ethical to encourage or 
condone a system that would require women to deliberately conceive and subsequently give 
birth with the expectation that they would have little or no legal responsibility for the child. The 
rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 
say they want or not. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 
should be under a duty to keep a record of surrogacy arrangements under the new 
pathway to which they are a party, with such records being retained for a specified 
minimum period. 

Do consultees agree? 
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OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 

 
1.9 We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 
should apply to traditional surrogacy arrangements with which a regulated surrogacy 
organisation is involved. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposal for regulated surrogacy organisations, because they 
would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from 
entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  
Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 
by the intended parents, for a fixed period after the birth of the child;  
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(2) this right to object should operate by the surrogate making her objection in writing 
within a defined period, with the objection being sent to both the intended parents 
and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 
week. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 
legal parenthood at birth and that the birth mother has only a limited time to object. This 
contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 
legal parent at birth and that all decisions involving legal parenthood and parental responsibility 
in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 
with the child’s best interests being the paramount consideration. 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 
should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 
child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 
obtain legal parenthood. 
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Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  
 
The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 
birth of the child that they have no reason to believe that the surrogate has lacked 
capacity at any time during the period in which she had the right to object to the 
intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 
which she has the right to object to the intended parents acquiring legal parenthood, 
the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 
unable to provide the positive consent within the relevant period, the surrogacy 
arrangement should exit the new pathway and the intended parents should be able 
to make an application for a parental order. 
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Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  
 
The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 
result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 
should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 
her birth. 

Do consultees agree? 
 
NO 
 
I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility in 
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surrogacy arrangements should be taken by a court or other competent authority AFTER the 
birth and that the child’s best interests are the paramount consideration. A welfare assessment is 
an absolute requirement if an informed decision is to be made about the child’s best interest. 
Therefore a welfare assessment MUST be made after the child’s birth. 
 
The pre-conception assessment would typically have been carried out more than a year before 
the birth of the child. Much can change in that time.  
 
The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not 
hold. Pregnancy, birth and the post-partum changes are intense physical and existential 
experiences that change you and prime you to love and be sensitive to the new-born child and 
rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 
reasons ‘intended parents’ do not have this advantage.  
 
In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and 
emotional commitment to the child is already well-developed, giving her the best chance of 
surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 
and adolescence.  
 
The ‘intended parents’ have had no similar experience. The investment of financial resources 
does not in any way prepare you for the practical reality of caring for a new-born child and the 
long road of nurturing and shepherding him or her to adulthood. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 
under the new pathway, where the surrogate has exercised her right to object to the 
intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 
partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 
 
I profoundly disagree with the ‘new pathway.’  
 
There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or 



11 
 

parental responsibility for any children born of the arrangement. This is enough reason to reject 
this proposal. 
 
However, it also represents a significant change in legal parenthood rules and would therefore 
have an implication for all children, all families because it would set a precedent. It should not be 
introduced without a full assessment of all the implications, including on the rights of mothers and 
children. There is no evidence that the law commissioners have carried out any such 
assessment. 
 
1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 
parent of the child born as a result of the arrangement. 

YES 
 
The normal legal parenthood rules should apply. This will reduce the risk of spouses and 
partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 
exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 
the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 
birth mother should always be the legal parent of the child at birth and this should not change if 
the child is stillborn. 
 
1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 
being registered as the parents before the expiry of the period allowed for the registration 
of the birth, provided that the intended parents have made a declaration to the effect that 
the relevant criteria for the making of a parental order are satisfied, on registration of the 
stillbirth. 
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Do consultees agree? 

NO 
 
I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 
situation. The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 
where the child dies before the making of the parental order, the surrogate should be able 
to consent to the intended parents being registered as the parents before the expiry of the 
period allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a parental order 
are satisfied, on registration of the birth. 

Do consultees agree? 

NO 
 
I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 
situation. The birth mother should always be the legal parent of the child at birth and if the child 
dies before the parental order, the registration of birth should accurately reflect that the birth 
mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period during which 
she can exercise her right to object, the arrangement should not proceed in the new 
pathway and the intended parents should be required to make an application for a 
parental order. 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 
both intended parents die during the surrogate’s pregnancy, the intended parents should 
be registered as the child’s parents on birth, subject to the surrogate not exercising her 
right to object within the defined period. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 
‘intended parents’ being registered as the legal parents in this situation. The birth mother should 
always be the legal parent of the child at birth and the registration of birth should accurately 
reflect this. 
 
1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 
interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 
permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 
surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 
possible for the intended parents to be registered as the child’s parents, but that 
there should be a procedure for the surrogate to provide details of the intended 
parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 
arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 
deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 
applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 
there would only be a single applicant for a parental order in respect of the child 
concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 
notice to be given to the potential second intended parent of the application and an 
opportunity given to that party to provide notice of opposition within a brief period 
(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 
she should be required to make his or her own application within a brief period (say 
14 days), otherwise the application of the first intended parent will be determined by 
the court. 

Do consultees agree? 

YES 
Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 
mother should be the legal parent at birth and all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth of the child with the best interests of the child being the paramount 
consideration, as recommended by the UN Special Rapporteur.* 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 
have proposed, leading to the acquisition of legal parenthood by the intended 
parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 
legal parent and have parental responsibility at birth and all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or other 
competent authority AFTER the birth of the child based on the best interests of the child, as 
recommended by the UN Special Rapporteur.* 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 
should be amended to provide for the court to have regard to additional specific 
factors in the situation where it is considering the arrangements for a child in the 
context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 
a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 
issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 
and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 
Regulations) should be further amended to provide for the court to have regard to 
additional specific factors in the situation where it is considering whether to make a 
parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 
order. The welfare checklist provides a comprehensive summary of the issues to be considered 
and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 
child’s best interest is the paramount consideration. I therefore do not believe any other factors 
should be added. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 
8 order without leave. 

NO 
 
There are real risks of the sale and trafficking of children and of exploitation of the birth mother 
and her reproductive capacities in all surrogacy arrangements. The court should therefore 
always have oversight of the arrangements. I am also concerned that there should be no 
liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 
not believe that ‘intended parents’ should be added to the list of those who can apply for a 
section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire parental 
responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 
 
I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 
all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 
trafficking of children and the exploitation of women and their reproductive capacities. 
 
I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify measures that contravene recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  
 
Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no legal 
responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 
be prioritised regardless whether that is what some birth mothers say they wish. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 
and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 
have parental responsibility for the child where the child is living with, or being cared 
for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should acquire parentage or parental responsibility automatically. The birth mother 
should be the legal parent at birth and all decisions involving legal parenthood and parental 
responsibility in surrogacy arrangements should be taken by a court or other competent authority 
AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 
the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 
sale and trafficking of children and the exploitation of women and their reproductive capacities. 
 
I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  
 
Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to 
object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 
 
I agree that the birth mother should have parental responsibility for the child but NOT that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 
 
All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, with the 
child’s best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended parents, 
during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 
party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 
legal parenthood and parental responsibility at and after the birth and all subsequent decisions 
involving legal parenthood and parental responsibility should be taken by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we 
would be interested to hear about any health screening, counselling and legal advice that 
took place. 

N/A 
Paragraph 9.35 

 



20 
 

Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 
 
1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 

(2) there should be no requirement for a regulated surrogacy organisation to take a 
particular form; and 

OTHER 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 

(3) each surrogacy organisation should be required to appoint an individual responsible 
for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 
and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 
including the creation, maintenance and operation of necessary policies and 
procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 
1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 
1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 

OTHER 
 
I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 
will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 
and will need to continuously seek new business and to convince or coerce more women to act 
as ‘surrogates.’ 
 
Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 
prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 
otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 
facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 
that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 
rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 
offer matching and facilitation services in respect of surrogacy arrangements in the new 
pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 
  
1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 
outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, 
and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 
are provided by – because they would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. Offering such services 
should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy organisations, and 
oversight of compliance with the proposed legal requirements for the new pathway to legal 
parenthood. 

Do consultees agree? 

OTHER 
 
I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 
apply to regulated surrogacy organisations, including which additional or new areas of 
regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in relation 
to financial terms).  

Do consultees agree? 

YES 
Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 
 
I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 
because I consider it a violation of the human rights of both women and the child. The idea of 
organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 
Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 
the exploitation of the prostitution of women – which includes deriving any form of benefit from 
women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 
should be removed, with the effect that there will be no restrictions on advertising anything 
that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 
Surrogacy is a violation of the human rights of both women and children, and enabling 
advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 
 
At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented,  and  are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 
their financial worries. The most disadvantaged young women would be the most vulnerable to 
this idea and it is doubtful it would ever truly be in her best interest. 
 
Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 
we need to protect disadvantaged women from the temptation of renting their wombs. This 
means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 
order in respect of a child born of a surrogacy arrangement has been recorded in the 
Parental Order Register, the child should be able to access his or her original birth 
certificate at the age of 18. 

Do consultees agree? 

YES 
Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 
result in the intended parents being recorded as parents on the birth certificate, the full 
form of that certificate should make clear that the birth was the result of a surrogacy 
arrangement. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should be recorded as parents on the original birth certificate. The birth mother should 
be recorded as the birth mother on the birth certificate and all decisions involving legal 
parenthood and parental responsibility should be taken after the birth by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 
 
However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 
to changes to allow for the registration of three parents or for anyone other than the birth mother 
to be recorded as the mother on the original birth certificate. Such proposals could lead to the 
facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 
understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained 
in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 
Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete 
donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 
outside the new pathway, provided that the information about who has contributed 
gametes for the conception of the child has been medically verified, and that the 
information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 
conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 
order should record full information about a child’s genetic heritage where available 
and established by DNA or medical evidence, recording the use of an anonymous 
gamete donor if that applies. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children have 
access to information about their origins and these proposals seem generally sound, except that 
the information held on gamete donors should also include identifying information – because 
otherwise it trivialises the creation of a child and denies the child the right to know her or his 
genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy 
arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 
trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying 
information, and 16 for non-identifying information (if such information is included on the 
register), provided that he or she has been given a suitable opportunity to receive 
counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 
 
1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 
access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 
Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 
a surrogacy arrangement to make a request for information to disclose whether a person 
whom he or she is intending to marry, or with whom he or she intends to enter into a civil 
partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 
Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify each 
other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 
identify each other, if they both wish to do so. 

YES, I agree. 
Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify 
each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 
Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental 
order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 
in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 
HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 
 
The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 
parent) is not required, namely where a person cannot be found or is incapable of 
giving agreement, should continue to be available; 

NO  
 
I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 
 

(2) the court should have the power to dispense with the consent of the surrogate, and 
any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 
surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 
intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors 
set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 
with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident in 
the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 
domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 
 
1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 
residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 
residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 
reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 
prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 
Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the child’s 
home to be with them. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 
parents, provide gametes for the conception of the child, so that double donation of 
gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a gamete due to 
infertility. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 
be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 
 
1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 
domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 
likely to result in an increase in surrogacy. I therefore do not believe that double donation should 
be permitted under the parental order pathway in domestic surrogacy arrangements.  
 
1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 
pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical 
necessity, if the court determines that the intended parents in good faith began the 
surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 
 
I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 
link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single 
parent without a genetic link where the intended parent’s former partner provides gametes 
but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 
 
I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 
and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  
 
1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 
Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 
 
I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 
any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 
 
1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 
conception of the child, that the genetic link is demonstrated to the court with 
medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 
in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 
order that the identity of the surrogate is entered on the national register of surrogacy 
agreements. 

Do consultees agree? 

YES 
 
While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account 
in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 
 
I am opposed to surrogacy and would like to see it banned, because it is a violation of both 
women’s and children’s human rights.  
 
Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 
to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 
that society does not condone older people entering a surrogacy arrangement and will make it 
less likely that older people will go ahead with such an arrangement and present the court with a 
fait accompli. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 
therefore imperative that age limits are set very carefully. 
 
1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 
 
Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 
human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 
consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 
society does not consider it acceptable for older people to enter into a surrogacy arrangement 
and will make it less likely that they will. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 
that age limits are set very carefully.  
 
1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 
18. I suggest that 25 would be more appropriate. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 
age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 
they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 
(at the time of conception), in order for the court to have the power to make a parental 
order. 

Do consultees agree? 

OTHER 
 
I am opposed to surrogacy per se and would like to see it banned, because I consider it a 
violation of both women’s and children’s human rights.  
 
At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 
as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 
suggest that 25 years would be more appropriate. 
 
Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  
 
1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 
childhood and has not yet had an opportunity to establish herself as an adult. This means that 
she is particularly vulnerable to coercion and manipulation. There should be a significantly older 
minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 
more appropriate. 
 
Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the new 
pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 
Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 
not, which types of testing should be required for such arrangements. 

 
Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be 
required to attend counselling with regard to the implications of entering into that 
arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 
the surrogate and the intended parents should take independent legal advice on the effect 
of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is unsuitable 
for having being convicted of, or received a police caution for, any offence appearing on a 
prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 
person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
 
1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 
 
I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 
 
Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 
understand what pregnancy and childbirth are like and how they will change you until or unless 
you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 
 
I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 
 
Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more 
than four pregnancies. It is abhorrent that female dogs have better protections than women 
would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 
production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 
receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 
relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 
additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 
essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 
entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 
and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 
self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 
above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 
had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 
means-tested social welfare benefits, how that has been addressed in their 
surrogacy arrangement. 

N/A 
Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 
ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 
outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 
symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 
significant emotional and relationship difficulties. Infection may complicate healing, and some 
women report long term sequelae from this, such as impaired wound healing.  
 
Haematology conditions should also be considered. Blood loss, for example due to placental 
haemorrhage can be very significant, and potentially result in emergency hysterectomy and 
blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 
screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 
and the fact that some of these may not have been identified yet by researchers is also a real 
risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 
unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 
indication of the gravity of receiving blood products.  
 
No medical intervention is EVER risk free. Receiving multiple blood products in the context of 
Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 
those risks.  
 
Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 
and although the maternal mortality rate is low, it can have significant sequelae, including renal 
failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 
permanent liver damage and retinal detachment resulting in visual impairment.  
 
Each of these conditions have long term consequences for a woman, psychologically, physically 
and emotionally, and may also affect her ability to return to work or care for other children.  
 
Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 
can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 
C section may experience ongoing pain around the scar. Some sources quote this as affecting 
between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 
take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 
multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 
factors, for example parity, smoking history, personal medical history? 
 
Psychiatric conditions are also absent from this list. Complications including depression and 
anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 
depression and post partum psychosis can be fatal, and impact on a woman’s health for many 
years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 
and it does make me wonder how the list of complications was created. I’d also like to know what 
level of haemorrhage would be considered “excessive”. 
 
The wording of the question “should” be able to pay compensation is not the same as being 
mandated to do so. This potentially creates a situation where some “luckier” women would 
receive compensation others would not. 
 
All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 
surrogacy in the UK, as there is in Spain.  
 
1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain.  
 
1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the 
surrogate’s death, including through payment of the cost of life assurance for the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 
nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 
agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 
 
1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 
 
1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 
the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 
and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 
the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the 
event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 
 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 
to be able to be reduced in the event of a miscarriage or termination, whether such 
provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 
not discussed which they think intended parents should be able to agree to pay to the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as part of 
our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects 
of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 
the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
 
1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 
on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 
agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 

N/A 
Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 
context to share with us their views on our proposed reforms and consultation questions in 
this chapter. 

N/A 
Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 
a child born through an international surrogacy arrangement as a British citizen and 
obtaining a passport for the child. In particular, we would be interested to hear how long 
the application took after the birth of the child, and any information consultees have about 
causes of delays in the process. 

N/A 
Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international 
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. I therefore strongly disagree with this 
proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In 
particular, we would be interested to hear how long the application took after the birth of 
the child, and any information consultees have of causes of delays in the process. 

N/A 
Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a visa in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the 
birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict 
the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 
disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child 
under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 
 
1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 
surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 
having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 
 
1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 
months of the child’s birth should be removed (regardless of whether the availability of the 
visa is brought within the Rules), if our provisional proposal to remove the time limit on 
applications for parental orders is accepted. 

NO 
 
The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a EU Uniform Format Form in respect of a child born through an 
international surrogacy arrangement, before the child is born. The application will need to 
be completed after the birth of the child. 
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Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international 
surrogacy arrangement. In particular we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 

N/A 
Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and immigration 
consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 
 
I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is 
possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the 
legal parents of the child in the country of the child’s birth, should also be recognised as 
the child’s legal parents in the UK, without it being necessary for the intended parents to 
apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 
the domestic law and practice in the country in question provides protection against the 
exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 
that provided in UK law. 

Do consultees agree? 

NO 
 
I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 
mother to have legal parenthood and parental responsibility when the child is born and that her 
consent to giving up the child must be given AFTER the child's birth and that the transfer of 
‘parenthood’ should be overseen by the courts or a competent authority on an individual case 
by case basis, with the best interests of the child being the paramount consideration. This is an 
important safeguard against the sale of children and for the protection of the birth mother and I 
believe it should apply equally to international surrogacy arrangements. I therefore strongly 
disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 

N/A 
 
1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 
of the child becoming the subject of a parental order, or its equivalent, in another 
jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this 
purpose and with the approval of the court and, if so, what form should that 
process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be used in 
an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 
civil partner or partner requires reform. 

I do not believe this needs changing. 
Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that only 
one intended parent qualifies.  

Do consultees agree? 

NO 
Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 
take time off work before the birth of the child, whether for the purpose of induced 
lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest under 
Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 
sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law 
or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 
not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 
 
All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 
 
Surrogacy arrangements place additional and complicated pressures on healthcare staff and 
this could reduce the standard of impartial care given to birth mothers and new-borns – 
especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 
reason to be extremely cautious about making changes that will increase the numbers of 
surrogacy births. 
 
It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 
As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 
additional pressure on the NHS.  
 
Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional 
long-term pressures on the NHS and society as a whole. This has not been considered and 
there are no questions about this. 
 
An increase in surrogacy will require an increase in egg donation, which is a risky procedure 
that can have a long-term negative impact on the woman’s health, including premature death. 
Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 
when this isn’t in their best interests and there are worries about eugenics – where egg donors 
are selected on the basis of blonde hair, blue eyes and stereotypical measures of 
‘attractiveness’ for example. 
 
The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the NHS picking up the tab for the 
extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 
society. 
 
At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 
fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 
for prospective parents to indulge their parenting fantasies while denying patients access to 
drugs which are standard of care in other counties. 
 
1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 
England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 
 
All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 
 
The guidance should make it clear that healthcare professionals should be even more alert 
than normal to the possibility that she is being coerced and to ensure that they can speak to her 
alone, including during labour, and that if she changes her mind about who is present in 
consultations, and the labour ward/delivery suite, they must respect her wishes. 
 
1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 
to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 
more likely if substantial payments are involved. 
 
It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 
route by which many women enter prostitution and is a major factor in preventing their exit. 
There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 
is opened up and provides opportunities to make significant amounts of money. 
 
If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 
and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 
a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 
paid surrogacy is a bad idea – and especially for women. 
 
It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 
which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 
Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 
tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 
Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 
the current law where the intended parents are not the legal parents from birth of the 
child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 
counselling from any other costs involved with fertility treatment). 

N/A 
 
1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 
legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 
new pathway. 

N/A 
Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 
Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 
Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 
1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 
Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 
their child(ren), including the cost of fertility treatment, payments to the surrogate 
and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 
arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 
Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 
Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 
decided that surrogacy is a positive thing and so legislation should enable it. This may be 
explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 
interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 
of surrogacy, and lawyers and other organisations who stand to make money from commercial 
surrogacy if it is given the green light. 
 
It seems that the law commissioners did not consider women as a group to be key stakeholders 
in this endeavour. This is a major error, because just as all women are affected by the 
institution of prostitution, so all women will be affected by any opening up of commercial 
surrogacy in this country. 
 
It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 
to break the legal and cultural recognition of the unique bond between birth mother and child – 
and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 
birth are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women.  
 
Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not 
her) financial benefit. This will be a potential risk for thousands of women, which appears to 
have been completely overlooked by the law commissioners. 
 
UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 
be any evidence they have done so, because they have not provided their equality 
considerations and impact assessments. As surrogacy has a very different impact on women 
and children than on adult males, we believe the law commissioners are in breach of equality 
legislation. 
 
The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 
 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 
and those who do not. 

• Foster good relations between people who share a protected characteristic and those 
who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
an impact on the relations between the different generations. Imagine the rage that young 
people may feel when they discover that their ‘parents’ not only bought them but took 
advantage of their birth mothers. 
 
It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 
 
It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 
the UN Special Rapporteur that are designed to guard against the sale of children and the 
exploitation of birth mothers, including: 
 
 The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 
 All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 
 The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 
 Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 
 Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 

 
The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical, etc.  
 
For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no 
way to liberalise surrogacy law that is compliant with obligations under international treaties 
such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 
liberalised.  
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 
 

Paragraph 18.22 
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Short Form Questionnaire: Law Commissions’ Surrogacy 
Consultation 
 

 

This form is an extract of the longer form for comments and responses to the Law Commission’s and the 
Scottish Law Commission’s consultation about reforming surrogacy law. If you would like to respond to the 
full version of our consultation questionnaire, please use the online form: https://consult.justice.gov.uk/law-
commission/surrogacy. Please see our websites for further details, and for links to download the full 
consultation paper: https://www.lawcom.gov.uk/project/surrogacy/ and https://www.scotlawcom.gov.uk/law-
reform/law-reform-projects/joint-projects/surrogacy/. 

We have selected 46 questions which may be of particular interest of those with lived experience of 
surrogacy arrangements: surrogates, intended parents, family members and adult children born of 
surrogacy arrangements. You do not need to answer all the questions if you do not want to, and you can 
write as much or as little as you would like in response to our questions.  

Please note that we may publish or disclose information you provide us in response to this 
consultation, including personal information. We ask consultees, when providing their responses, if 
they could avoid including personal identifying information in the text of their response, particularly 
where this may reveal the identities of other people involved in their surrogacy arrangement. 

For more information about how we consult and how we may use responses to the consultation, please see 
page i – ii of the Consultation Paper. 

HOW TO SUBMIT YOUR RESPONSE USING THIS QUESTIONNAIRE 
 

Type your response into the text fields below and then save your completed form. When you have completed 
your response, email the completed form as an attachment to surrogacy@lawcommission.gov.uk.  

The closing date for submitting a response to our consultation is 11 October 2019. 
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urrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 

of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 

university), what is the name of your organisation? 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 

organisation? 

(Required – Choose one response) 

• This is a personal response 

 

 

4. If responding to this consultation in a personal capacity, which term below best 

describes you? 

(Choose one response) 

• Social worker 

5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement email 

when you submit your response. 

6. What is your telephone number? 

Telephone number:  

 

 

7. If you want the information that you provide in response to this consultation to be 

treated as confidential, please explain to us why you regard the information as confidential. 
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As explained in our privacy notice, we will take full account of your explanation but cannot 

give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 

allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 

children and the exploitation of birth mothers. These are human rights issues of the utmost 

seriousness and so the arrangements should be overseen by a senior and experienced judge. 

For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 

should continue to be heard by lay justices, or whether they should be allocated to another 

level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 

judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 

exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 

the arrangements should be overseen by a senior and experienced judge. For this reason these 

cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 

judges or higher. 
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Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 

current allocation rules, or their reform along the lines that we discuss in Consultation 

Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 

duty to consider whether to make an order awarding the intended parents parental 

responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 

Chapter 8 that all intended parents (whether in the new pathway or not) automatically 

acquire parental responsibility if the child is living with or being cared for by them is not 

supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth and that the child’s best interests are the paramount consideration. 

Nothing about the transfer of parental responsibility should be automatic and all options should 

be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 
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Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 

should be reversed, so that a parental order report is released to the parties in the 

proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 

expenses of curators ad litem and reporting officers and, if so, how this should be 

addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 

for a parental order, the court may make any such interim order or orders for 

parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 

child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 

statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 

subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
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I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 

recommendations* and the Hague Convention on the Protection of Children and Cooperation in 

respect of Intercountry Adoption of 1993. These require the birth mother to have legal 

parenthood and parental responsibility when the child is born and that her consent to giving up 

the child must be freely given AFTER the child's birth. I believe that this important safeguard 

against the sale of children and the exploitation of birth mothers should apply equally to 

surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 

all of the implications need to be fully understood. There is no evidence in the consultation paper 

that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 

birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 

mothers prior to the consultation. I do not agree that these claimed wishes alone justify 

measures that contravene the recommendations of the UN Special Rapporteur and the 

provisions of the Hague Convention that are designed to reduce the risk of the sale and 

trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 

condone a system that would require women to deliberately conceive and subsequently give 

birth with the expectation that they would have little or no legal responsibility for the child. The 

rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 

say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 

should be under a duty to keep a record of surrogacy arrangements under the new 

pathway to which they are a party, with such records being retained for a specified 

minimum period. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. 
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1.9 We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 

should apply to traditional surrogacy arrangements with which a regulated surrogacy 

organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 

would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 

traditional, domestic surrogacy arrangement should prevent that arrangement from 

entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 

by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 

within a defined period, with the objection being sent to both the intended parents 

and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 

week. 

Do consultees agree? 
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NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 

legal parenthood at birth and that the birth mother has only a limited time to object. This 

contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 

legal parent at birth and that all decisions involving legal parenthood and parental responsibility 

in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 

with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 

acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 

should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 

child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 

obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 
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parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 

birth of the child that they have no reason to believe that the surrogate has lacked 

capacity at any time during the period in which she had the right to object to the 

intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 

which she has the right to object to the intended parents acquiring legal parenthood, 

the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 

unable to provide the positive consent within the relevant period, the surrogacy 

arrangement should exit the new pathway and the intended parents should be able 

to make an application for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 
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and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 

result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 

should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 

her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 

recommendation* that all decisions involving legal parenthood and parental responsibility in 

surrogacy arrangements should be taken by a court or other competent authority AFTER the 

birth and that the child’s best interests are the paramount consideration. A welfare assessment is 

an absolute requirement if an informed decision is to be made about the child’s best interest. 

Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 

the birth of the child. Much can change in that time.  
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The justification that a welfare assessment after the birth of the child is not necessary because 

parents of children born through the normal process are not subject to such checks does not 

hold. Pregnancy, birth and the post-partum changes are intense physical and existential 

experiences that change you and prime you to love and be sensitive to the new-born child and 

rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 

reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 

physiological and emotional resources, which means she has already made a huge and 

unquantifiable, nearly year-long, commitment to the child. This means her practical and 

emotional commitment to the child is already well-developed, giving her the best chance of 

surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 

and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 

does not in any way prepare you for the practical reality of caring for a new-born child and the 

long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 

under the new pathway, where the surrogate has exercised her right to object to the 

intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 

partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 

financial gain. This risk is likely to increase if he or she does not have legal parenthood or 

parental responsibility for any children born of the arrangement. This is enough reason to reject 

this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 

have an implication for all children, all families because it would set a precedent. It should not be 

introduced without a full assessment of all the implications, including on the rights of mothers and 

children. There is no evidence that the law commissioners have carried out any such 

assessment. 
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1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 

parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 

partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 

arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 

exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 

the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 

birth mother should always be the legal parent of the child at birth and this should not change if 

the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 

being registered as the parents before the expiry of the period allowed for the registration 

of the birth, provided that the intended parents have made a declaration to the effect that 

the relevant criteria for the making of a parental order are satisfied, on registration of the 

stillbirth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 

situation. The birth mother should always be the legal parent of the child at birth and this should 

not change if the child is stillborn and the registration should accurately reflect this. 
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Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 

where the child dies before the making of the parental order, the surrogate should be able 

to consent to the intended parents being registered as the parents before the expiry of the 

period allowed for the registration of the birth, provided that the intended parents have 

made a declaration to the effect that the relevant criteria for the making of a parental order 

are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 

situation. The birth mother should always be the legal parent of the child at birth and if the child 

dies before the parental order, the registration of birth should accurately reflect that the birth 

mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 

whether, where the surrogate dies in childbirth or before the end of the period during which 

she can exercise her right to object, the arrangement should not proceed in the new 

pathway and the intended parents should be required to make an application for a 

parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 

both intended parents die during the surrogate’s pregnancy, the intended parents should 

be registered as the child’s parents on birth, subject to the surrogate not exercising her 

right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 

‘intended parents’ being registered as the legal parents in this situation. The birth mother should 

always be the legal parent of the child at birth and the registration of birth should accurately 

reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 

parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 

interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 

permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 

surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 

possible for the intended parents to be registered as the child’s parents, but that 

there should be a procedure for the surrogate to provide details of the intended 

parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 

arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 

deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 

applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 

there would only be a single applicant for a parental order in respect of the child 

concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 

notice to be given to the potential second intended parent of the application and an 

opportunity given to that party to provide notice of opposition within a brief period 

(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 

she should be required to make his or her own application within a brief period (say 

14 days), otherwise the application of the first intended parent will be determined by 

the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 

mother should be the legal parent at birth and all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth of the child with the best interests of the child being the paramount 

consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 

have proposed, leading to the acquisition of legal parenthood by the intended 

parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 

legal parent and have parental responsibility at birth and all decisions involving legal parenthood 

and parental responsibility in surrogacy arrangements should be taken by a court or other 

competent authority AFTER the birth of the child based on the best interests of the child, as 

recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 

should be amended to provide for the court to have regard to additional specific 

factors in the situation where it is considering the arrangements for a child in the 

context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 

a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 

issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 

recommendation* that the child’s best interest is the paramount consideration. I therefore do not 

believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 

and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 

Regulations) should be further amended to provide for the court to have regard to 

additional specific factors in the situation where it is considering whether to make a 

parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 

order. The welfare checklist provides a comprehensive summary of the issues to be considered 

and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 

child’s best interest is the paramount consideration. I therefore do not believe any other factors 

should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 

amended to add the intended parents to the category of those who can apply for a section 

8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 

and her reproductive capacities in all surrogacy arrangements. The court should therefore 

always have oversight of the arrangements. I am also concerned that there should be no 

liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 

not believe that ‘intended parents’ should be added to the list of those who can apply for a 

section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement outside the new pathway, the intended parents should acquire parental 

responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 

all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 

trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify measures that contravene recommendations of 

the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no legal 

responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 

be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 

and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 

have parental responsibility for the child where the child is living with, or being cared 

for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should acquire parentage or parental responsibility automatically. The birth mother 

should be the legal parent at birth and all decisions involving legal parenthood and parental 

responsibility in surrogacy arrangements should be taken by a court or other competent authority 

AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 

the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 

sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no responsibility 

for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 

regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 

surrogate should retain parental responsibility for the child born as a result of the 

arrangement until the expiry of the period during which she can exercise her right to 

object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 

‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, with the 

child’s best interest the paramount consideration. This is the recommendation of the UN Special 

Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 

exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 

responsibility by either the surrogate (or other legal parent), or the intended parents, 

during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 

party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 

legal parenthood and parental responsibility at and after the birth and all subsequent decisions 

involving legal parenthood and parental responsibility should be taken by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 

scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 

independent surrogacy arrangements, to tell us about their experience. In particular, we 

would be interested to hear about any health screening, counselling and legal advice that 

took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 

particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 

for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 

and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 

including the creation, maintenance and operation of necessary policies and 

procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 

making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 

will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 

and will need to continuously seek new business and to convince or coerce more women to act 

as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 

prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 

otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 

facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 

that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 

rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 

offer matching and facilitation services in respect of surrogacy arrangements in the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 

outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 

facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 

organisations that offer matching and facilitation services without being regulated to do so, 

and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 

are provided by – because they would inevitably lead to an increase in surrogacy, which I 

consider a violation of the human rights of both women and children. Offering such services 

should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 

Authority be expanded to include the regulation of regulated surrogacy organisations, and 

oversight of compliance with the proposed legal requirements for the new pathway to legal 

parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 

apply to regulated surrogacy organisations, including which additional or new areas of 

regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 

(subject to the exception we provisionally propose in Consultation Question 88 in relation 

to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 

negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 

because I consider it a violation of the human rights of both women and the child. The idea of 

organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 

Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 

the exploitation of the prostitution of women – which includes deriving any form of benefit from 

women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 

should be removed, with the effect that there will be no restrictions on advertising anything 

that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 

Surrogacy is a violation of the human rights of both women and children, and enabling 

advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 

being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 

this proposal is implemented,  and  are likely present surrogacy ads to female 

students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 

their financial worries. The most disadvantaged young women would be the most vulnerable to 

this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 

we need to protect disadvantaged women from the temptation of renting their wombs. This 

means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 

order in respect of a child born of a surrogacy arrangement has been recorded in the 

Parental Order Register, the child should be able to access his or her original birth 

certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 

result in the intended parents being recorded as parents on the birth certificate, the full 

form of that certificate should make clear that the birth was the result of a surrogacy 

arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should be recorded as parents on the original birth certificate. The birth mother should 

be recorded as the birth mother on the birth certificate and all decisions involving legal 

parenthood and parental responsibility should be taken after the birth by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 

the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 

Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 

to changes to allow for the registration of three parents or for anyone other than the birth mother 

to be recorded as the mother on the original birth certificate. Such proposals could lead to the 

facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 

understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 

been the subject of a parental order should be able to access all the documents contained 

in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 

created to record the identity of the intended parents, the surrogate and the gamete 

donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 

outside the new pathway, provided that the information about who has contributed 

gametes for the conception of the child has been medically verified, and that the 

information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 

conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 

order should record full information about a child’s genetic heritage where available 

and established by DNA or medical evidence, recording the use of an anonymous 

gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. However, should surrogacy take place, it is important that the children have 

access to information about their origins and these proposals seem generally sound, except that 

the information held on gamete donors should also include identifying information – because 

otherwise it trivialises the creation of a child and denies the child the right to know her or his 

genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 

and the intended parents should be recorded in the national register of surrogacy 

arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 

trivialises the creation of a child and denies the child the right to know her or his genetic 

parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 

access the information recorded in the register from the age of 18 for identifying 

information, and 16 for non-identifying information (if such information is included on the 

register), provided that he or she has been given a suitable opportunity to receive 

counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 

access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 

sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 

a surrogacy arrangement to make a request for information to disclose whether a person 

whom he or she is intending to marry, or with whom he or she intends to enter into a civil 

partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 

through, the same surrogate, they should be able to access the register to identify each 

other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 

identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 

carried by a surrogate, and the surrogate’s own child, to access the register to identify 

each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 

whether details of an intended parent who is not a party to the application for a parental 

order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 

in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 

HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 

parent) is not required, namely where a person cannot be found or is incapable of 

giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 

any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 

surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 

intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 

consideration of the child’s welfare throughout his or her life guided by the factors 

set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 

with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 

intended parents or one of the intended parents must be domiciled or habitually resident in 

the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 

domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 

residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 

residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 

reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 

prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 

required to make a declaration in the surrogacy agreement that they intend for the child’s 

home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 

parents, provide gametes for the conception of the child, so that double donation of 

gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 

meaning that there is not an intended parent who is able to provide a gamete due to 

infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 

be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 

domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 

likely to result in an increase in surrogacy. I therefore do not believe that double donation should 

be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 

pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 

cases outside the new pathway, the requirement should not apply, subject to medical 

necessity, if the court determines that the intended parents in good faith began the 

surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 

link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 

necessity, an exception should be made to allow a parental order to be granted to a single 

parent without a genetic link where the intended parent’s former partner provides gametes 

but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 

arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 

and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 

identifying the child’s genetic parents and the surrogate must be provided for entry on the 

national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 

any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 

mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 

agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 

conception of the child, that the genetic link is demonstrated to the court with 

medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 

in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 

order that the identity of the surrogate is entered on the national register of surrogacy 

agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 

parental order. The age of the intended parents should continue to be taken into account 

in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 

women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 

to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 

that society does not condone older people entering a surrogacy arrangement and will make it 

less likely that older people will go ahead with such an arrangement and present the court with a 

fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 

therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 



36 
 

I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 

human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 

consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 

society does not consider it acceptable for older people to enter into a surrogacy arrangement 

and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 

that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 

18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 

age limits are set very carefully. What kind of society would want 18-year olds to believe that it 

would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 

they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 

(at the time of conception), in order for the court to have the power to make a parental 

order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 

violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 

as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 

suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 

childhood and has not yet had an opportunity to establish herself as an adult. This means that 

she is particularly vulnerable to coercion and manipulation. There should be a significantly older 

minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 

more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 

surrogate, and any intended parent providing gametes should be required for the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 

Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 

not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 

pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 

intending to enter into a surrogacy arrangement in the new pathway should be 

required to attend counselling with regard to the implications of entering into that 

arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 

requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 

the surrogate and the intended parents should take independent legal advice on the effect 

of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 

surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 

arrangement to be proceed under the new pathway where a person screened is unsuitable 

for having being convicted of, or received a police caution for, any offence appearing on a 

prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 

person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 

surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 

arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 

understand what pregnancy and childbirth are like and how they will change you until or unless 

you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 

pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 

Even the Kennel Club recognises that female dogs should not be allowed to undertake more 

than four pregnancies. It is abhorrent that female dogs have better protections than women 

would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 

surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 

production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 

receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 

relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 

additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 

essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 

entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 

and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 

self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 

above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 

had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 

means-tested social welfare benefits, how that has been addressed in their 

surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 

compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 

insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 

ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 

haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 

hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 

outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 

symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 

significant emotional and relationship difficulties. Infection may complicate healing, and some 

women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 

haemorrhage can be very significant, and potentially result in emergency hysterectomy and 

blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 

screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 

and the fact that some of these may not have been identified yet by researchers is also a real 

risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 

unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 

indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 

Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 

those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 

and although the maternal mortality rate is low, it can have significant sequelae, including renal 

failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 

permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 

and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 

can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 

C section may experience ongoing pain around the scar. Some sources quote this as affecting 

between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 

take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 

multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 

to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 

factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 

anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 

depression and post partum psychosis can be fatal, and impact on a woman’s health for many 

years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 

and it does make me wonder how the list of complications was created. I’d also like to know what 

level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 

mandated to do so. This potentially creates a situation where some “luckier” women would 

receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 

surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 

compensation to the surrogate’s family in the event of the pregnancy resulting in the 

surrogate’s death, including through payment of the cost of life assurance for the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 

nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 

agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 

of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 

the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 

and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 

the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 

permits the intended parents to pay the surrogate for her services to be reduced in the 

event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 

to be able to be reduced in the event of a miscarriage or termination, whether such 

provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 

surrogates should be the same, whether the surrogacy follows our new pathway to 

parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 

being used, the only payments that should ever be made are essential and basic expenses for 

which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 

not discussed which they think intended parents should be able to agree to pay to the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 

intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 

limitations that are placed on payments to surrogates that we should consider as part of 

our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 

are provided. The judge or other competent authority should closely monitor all financial aspects 

of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 

parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 

arrangements, the competent authority should be totally independent and not, for example, an 

agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 

way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 

the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 

on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 

agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 

share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 

context to share with us their views on our proposed reforms and consultation questions in 

this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 

a child born through an international surrogacy arrangement as a British citizen and 

obtaining a passport for the child. In particular, we would be interested to hear how long 

the application took after the birth of the child, and any information consultees have about 

causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 

application process for obtaining registration of a child born from an international 

surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport in international surrogacy arrangements appears to contradict the UN Special 

Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 

children and the protection of the rights of the birth mother. I therefore strongly disagree with this 

proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 

applying for a visa for a child born through an international surrogacy arrangement. In 

particular, we would be interested to hear how long the application took after the birth of 

the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a visa in respect of a child born through an international surrogacy 

arrangement, before the child is born. The application will need to be completed after the 

birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport before the child is born in international surrogacy arrangements appears to contradict 

the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 

the Immigration Rules where the intended parents are not the legal parents of the child 

under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 

surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 

having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 

months of the child’s birth should be removed (regardless of whether the availability of the 

visa is brought within the Rules), if our provisional proposal to remove the time limit on 

applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a EU Uniform Format Form in respect of a child born through an 

international surrogacy arrangement, before the child is born. The application will need to 

be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 

for the child before she or he is born in international surrogacy arrangements appears to 

contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 

the selling and trafficking of children and the protection of the rights of the birth mother. I 

therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 

applying for a EU Uniform Format Form for a child born through an international 

surrogacy arrangement. In particular we would be interested to hear how long the 

application took after the birth of the child, and any information consultees have of 

causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 

comprehensive guide for intended parents explaining the nationality and immigration 

consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 

violation of the human rights of women and children and all the other ways in which it is 

possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 

eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 

children born through international surrogacy arrangements, who are recognised as the 

legal parents of the child in the country of the child’s birth, should also be recognised as 

the child’s legal parents in the UK, without it being necessary for the intended parents to 

apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 

the domestic law and practice in the country in question provides protection against the 

exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 

that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 

Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 

and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 

mother to have legal parenthood and parental responsibility when the child is born and that her 

consent to giving up the child must be given AFTER the child's birth and that the transfer of 

‘parenthood’ should be overseen by the courts or a competent authority on an individual case 

by case basis, with the best interests of the child being the paramount consideration. This is an 

important safeguard against the sale of children and for the protection of the birth mother and I 

believe it should apply equally to international surrogacy arrangements. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 

involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 

of the child becoming the subject of a parental order, or its equivalent, in another 

jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 

intended parents to remove the child from the jurisdiction of the UK for this 

purpose and with the approval of the court and, if so, what form should that 

process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 

trafficking and exploitation. The process should include the same checks as would be used in 

an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 

paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 

civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 

respect of intended parents, and that any such provision should be limited so that only 

one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 

take time off work before the birth of the child, whether for the purpose of induced 

lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 

facilities for any person at work who is a pregnant woman or nursing mother to rest under 

Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 

sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 

employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 

surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 

arrangements are dealt with by the health services, and whether there are reforms to law 

or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 

not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 

wishes or decisions in regards to her lifestyle or medical and health care, including during 

pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 

and being informed on these matters, she can withdraw her consent at any time for any or no 

reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 

this could reduce the standard of impartial care given to birth mothers and new-borns – 

especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 

reason to be extremely cautious about making changes that will increase the numbers of 

surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 

As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 

additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-

term negative effects on the well-being of both of them. This is likely to be the same for birth 

mothers and babies in surrogacy arrangements and so can be expected to place additional 

long-term pressures on the NHS and society as a whole. This has not been considered and 

there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 

that can have a long-term negative impact on the woman’s health, including premature death. 

Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 

when this isn’t in their best interests and there are worries about eugenics – where egg donors 

are selected on the basis of blonde hair, blue eyes and stereotypical measures of 

‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 

issues. There is no question about people’s thoughts about the NHS picking up the tab for the 

extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 

society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 

fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 

for prospective parents to indulge their parenting fantasies while denying patients access to 

drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 

England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 

that the birth mother has the right to change her mind at any time, for any or no reason. 

Healthcare professionals must accept that her wishes are paramount and that the ‘intended 

parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 

medical and health care, including during pregnancy, labour, childbirth and the postpartum 

period. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 

than normal to the possibility that she is being coerced and to ensure that they can speak to her 

alone, including during labour, and that if she changes her mind about who is present in 

consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 

wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 

surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 

to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 

more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 

and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 

route by which many women enter prostitution and is a major factor in preventing their exit. 

There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 

is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 

prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 

and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 

a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 

paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 

payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 

surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 

which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 

tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 

the current law where the intended parents are not the legal parents from birth of the 

child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 

cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 

counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 

legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 

new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 

independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 

their child(ren), including the cost of fertility treatment, payments to the surrogate 

and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 

arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 

addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 

decided that surrogacy is a positive thing and so legislation should enable it. This may be 

explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 

interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 

of surrogacy, and lawyers and other organisations who stand to make money from commercial 

surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 

in this endeavour. This is a major error, because just as all women are affected by the 

institution of prostitution, so all women will be affected by any opening up of commercial 

surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 

to break the legal and cultural recognition of the unique bond between birth mother and child – 

and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 

birth are a major step in this direction, and are likely to have a significant impact down the line – 

potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 

family members coercing a woman into engaging in commercial surrogacy for their (and not 

her) financial benefit. This will be a potential risk for thousands of women, which appears to 

have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 

(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 

be any evidence they have done so, because they have not provided their equality 

considerations and impact assessments. As surrogacy has a very different impact on women 

and children than on adult males, we believe the law commissioners are in breach of equality 

legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 

due regard to the need to: 

 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 

prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 

and those who do not. 

• Foster good relations between people who share a protected characteristic and those 

who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 

position relative to men’s, and the relationship between the sexes. Any loosening of the laws 

around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 

an impact on the relations between the different generations. Imagine the rage that young 

people may feel when they discover that their ‘parents’ not only bought them but took 

advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 

based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 

confers some kind of human right to surrogacy and the idea that a woman has a human right to 

be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 

the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 

the UN Special Rapporteur that are designed to guard against the sale of children and the 

exploitation of birth mothers, including: 

 

▪ The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 

▪ All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 

▪ The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 

▪ Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 

▪ Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 

being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 

guidelines. There are too many questions, they are too detailed and do not ask the important 

high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 

again from the position of women’s and children’s human rights. If it is found that there is no 

way to liberalise surrogacy law that is compliant with obligations under international treaties 

such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 

liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Short Form Questionnaire: Law Commissions’ Surrogacy 
Consultation 
 

 

This form is an extract of the longer form for comments and responses to the Law Commission’s and the 
Scottish Law Commission’s consultation about reforming surrogacy law. If you would like to respond to the 
full version of our consultation questionnaire, please use the online form: https://consult.justice.gov.uk/law-
commission/surrogacy. Please see our websites for further details, and for links to download the full 
consultation paper: https://www.lawcom.gov.uk/project/surrogacy/ and https://www.scotlawcom.gov.uk/law-
reform/law-reform-projects/joint-projects/surrogacy/. 

We have selected 46 questions which may be of particular interest of those with lived experience of 
surrogacy arrangements: surrogates, intended parents, family members and adult children born of 
surrogacy arrangements. You do not need to answer all the questions if you do not want to, and you can 
write as much or as little as you would like in response to our questions.  

Please note that we may publish or disclose information you provide us in response to this 
consultation, including personal information. We ask consultees, when providing their responses, if 
they could avoid including personal identifying information in the text of their response, particularly 
where this may reveal the identities of other people involved in their surrogacy arrangement. 

For more information about how we consult and how we may use responses to the consultation, please see 
page i – ii of the Consultation Paper. 

HOW TO SUBMIT YOUR RESPONSE USING THIS QUESTIONNAIRE 
 

Type your response into the text fields below and then save your completed form. When you have completed 
your response, email the completed form as an attachment to surrogacy@lawcommission.gov.uk.  

The closing date for submitting a response to our consultation is 11 October 2019. 
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Surrogacy Consultation Questions 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 

university), what is the name of your organisation? 

no 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 

organisation? 

(Required – Choose one response) 

• This is a personal response 

If other, please provide details: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 

describes you? 

(Choose one response) 

• Other individual 

5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement email 

when you submit your response. 

6. What is your telephone number? 

Telephone number:  

 

 

7. If you want the information that you provide in response to this consultation to be 

treated as confidential, please explain to us why you regard the information as confidential. 
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As explained in our privacy notice, we will take full account of your explanation but cannot 

give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 

allocated to a judge of the High Court; and 

YES It is clear that international surrogacy creates opportunities for the sale, abuse and 

trafficking of children and the exploitation of birth mothers. These are serious human rights 

issues. It is essential that the arrangements should be overseen by a senior, experienced judge 

i.e. by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 

should continue to be heard by lay justices, or whether they should be allocated to another 

level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 

judiciary, which level of the judiciary would be appropriate. 

See above: It is clear that international surrogacy creates opportunities for the sale, abuse and 

trafficking of children and the exploitation of birth mothers. These are serious human rights 

issues. It is essential that the arrangements should be overseen by a senior, experienced judge 

i.e. by a judge of the High Court NOT by a lay judge.  

Paragraph 6.51 
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Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 

current allocation rules, or their reform along the lines that we discuss in Consultation 

Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 

duty to consider whether to make an order awarding the intended parents parental 

responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 

Chapter 8 that all intended parents (whether in the new pathway or not) automatically 

acquire parental responsibility if the child is living with or being cared for by them is not 

supported by consultees). 

STRONGLY DISAGREE. Sp does the UN Special Rapporteur* - all decisions involving legal 

parenthood and parental responsibility in surrogacy arrangements should be taken by a court or 

other competent authority AFTER the birth and that the child’s best interests are the paramount 

consideration.  

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 

 

Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 

should be reversed, so that a parental order report is released to the parties in the 

proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 
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Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 

expenses of curators ad litem and reporting officers and, if so, how this should be 

addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 

for a parental order, the court may make any such interim order or orders for 

parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 

child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 

statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 

subject to the surrogate’s right to object. 

Do consultees agree? 

STRONGLY DISAGREE. This proposal contradicts the UN Special Rapporteur’s key 

recommendations* and the Hague Convention on the Protection of Children and Cooperation in 

respect of Intercountry Adoption of 1993. These require the birth mother to have legal 

parenthood and parental responsibility when the child is born and that her consent to giving up 

the child must be freely given AFTER the child's birth. This essential safeguard against the sale 

of children and the exploitation of birth mothers should apply equally to surrogacy arrangements, 

in both an international and a domestic context. 

 

This proposal would set a dangerous precedent for all women yet there is no evidence in the 

consultation paper that the law commissioners have considered these implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 

birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 
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mothers prior to the consultation. I do not agree that these claimed wishes alone justify 

measures that contravene the recommendations of the UN Special Rapporteur and the 

provisions of The Hague Convention that are designed to reduce the risk of the sale and 

trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 

condone a system that would require women to deliberately conceive and subsequently give 

birth with the expectation that they would have little or no legal responsibility for the child. The 

rights of the child MUST be prioritised. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 

should be under a duty to keep a record of surrogacy arrangements under the new 

pathway to which they are a party, with such records being retained for a specified 

minimum period. 

Do consultees agree? 

N/A. I disagree with the proposals for the ‘new pathway’ and regulated surrogacy organisations 

therefore this question is not applicable. 

 

1.9 We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 

should apply to traditional surrogacy arrangements with which a regulated surrogacy 

organisation is involved. 

Do consultees agree? 

NO. I vehemently disagree with the proposal for regulated surrogacy organisations which would 

lead to a normalising of surrogacy and an increase in its use (and abuse). 

Paragraph 8.21 
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Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 

traditional, domestic surrogacy arrangement should prevent that arrangement from 

entering into the new pathway. 

N/A. I disagree with the proposals for the ‘new pathway’ and regulated surrogacy organisations 

therefore this question is not applicable. 

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 

by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 

within a defined period, with the objection being sent to both the intended parents 

and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 

week. 

Do consultees agree? 

NO. The proposal that the ‘intended parents’ should automatically acquire legal parenthood at 

birth and that the birth mother has only a limited time to object is entirely unacceptable. This 

contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 

legal parent at birth and that all decisions involving legal parenthood and parental responsibility 

in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 

with the child’s best interests being the paramount consideration. 

 

The proposal is entirely careless of the welfare of the birth mother. The birth registration period is 

only 6 weeks and is shorter in Scotland – so the proposal is to give the birth mother less than 5 

weeks to object. The 6 weeks after childbirth are recognised as the most rapid period of physical, 

physiological and emotional change that takes place in healthy human life. In a normal delivery 

there might have been significant blood loss leading to anaemia. After a Caesarean, to these 

changes is added all the stress of recovering from major abdominal surgery. It is totally 

inappropriate to expect the birth mother to make a calm and considered decision of such huge 

and life-changing significance at such a time – not to mention following through with the practical 

requirements of putting it in writing and ensuring it is received before the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 



7 
 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 

acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 

should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 

child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 

obtain legal parenthood. 

Do consultees agree? 

NO. I entirely disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

See also response to previous question 11. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 

birth of the child that they have no reason to believe that the surrogate has lacked 

capacity at any time during the period in which she had the right to object to the 

intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 

which she has the right to object to the intended parents acquiring legal parenthood, 

the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 

unable to provide the positive consent within the relevant period, the surrogacy 
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arrangement should exit the new pathway and the intended parents should be able 

to make an application for a parental order. 

Do consultees agree? 

NO. I entirely disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

See also response to previous question 11. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 

result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 

should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 

her birth. 

Do consultees agree? 

 

NO. I vehemently and absolutely disagree with this proposal. It contradicts the UN Special 

Rapporteur’s recommendation* that all decisions involving legal parenthood and parental 

responsibility in surrogacy arrangements should be taken by a court or other competent authority 

AFTER the birth and that the child’s best interests are the paramount consideration.  

 

In particular, a welfare assessment is an essential requirement if an informed decision is to be 

made about the child’s best interest and MUST be made after the child’s birth. The pre-

conception assessment would typically have been carried out more than a year before the birth 

of the child. Much can change in that time.  
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The justification that a welfare assessment after the birth of the child is not necessary because 

parents of children born through the normal process are not subject to such checks does not 

hold. Pregnancy, birth and the post-partum changes are intense physical and existential 

experiences that change you and prime you to love and be sensitive to the new-born child and 

rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 

reasons ‘intended parents’ do not have this advantage.  

 

Pregnancy and childbirth are a massive, life-changing investment by the birth mother -physical, 

physiological and emotional. She will make a hugely significant, nearly year-long, commitment to 

the child and her practical and emotional commitment will be well-developed, giving her the best 

chance of surmounting all the difficulties that will inevitably arise over the course of the child’s 

childhood and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 

DOES NOT prepare you for the practical reality of caring for a new-born child through to 

adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 

under the new pathway, where the surrogate has exercised her right to object to the 

intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 

partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO. I profoundly disagree with the ‘new pathway.’ There is a very real risk that spouses and 

partners will coerce women into being a ‘surrogate’ for financial gain. This risk is likely to 

increase if he or she does not have legal parenthood or parental responsibility for any children 

born of the arrangement. This is enough reason to reject this proposal. 

It also represents a significant change in legal parenthood rules and would therefore set a 

precedent. It MUST NOT be introduced without a full assessment of all the implications, including 

on the rights of mothers and children. There is no evidence that the law commissioners have 

carried out any such assessment. 

 

1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 

parent of the child born as a result of the arrangement. 

YES. I see no reason why the normal legal parenthood rules should not apply. This will help 

reduce the risk of spouses/partners coercing women into surrogacy for financial gain. 
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Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 

arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 

exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 

the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO. This is inhumane and reprehensible. Giving birth to a stillborn child takes a huge emotional 

toll on the mother, as well as a physical toll. To then be in a situation of having to deal with 

bureaucracy, funeral arrangements, informing people, as well as the natural state of grief would 

be unacceptable. I wonder if those who set out these proposals have ever been in such a 

situation. I assume not. 

The birth mother should ALWAYS be the legal parent of the child at birth and this should not 

change if the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 

being registered as the parents before the expiry of the period allowed for the registration 

of the birth, provided that the intended parents have made a declaration to the effect that 

the relevant criteria for the making of a parental order are satisfied, on registration of the 

stillbirth. 

Do consultees agree? 

NO. See above. The birth mother should always be the legal parent of the child at birth and this 

should not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 
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Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 

where the child dies before the making of the parental order, the surrogate should be able 

to consent to the intended parents being registered as the parents before the expiry of the 

period allowed for the registration of the birth, provided that the intended parents have 

made a declaration to the effect that the relevant criteria for the making of a parental order 

are satisfied, on registration of the birth. 

Do consultees agree? 

NO see previous answer to question 16. 

The birth mother should always be the legal parent of the child at birth and if the child dies before 

the parental order, the registration of birth should accurately reflect that the birth mother was the 

legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 

whether, where the surrogate dies in childbirth or before the end of the period during which 

she can exercise her right to object, the arrangement should not proceed in the new 

pathway and the intended parents should be required to make an application for a 

parental order. 

NO. I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 

both intended parents die during the surrogate’s pregnancy, the intended parents should 

be registered as the child’s parents on birth, subject to the surrogate not exercising her 

right to object within the defined period. 

Do consultees agree? 

NO. I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 

‘intended parents’ being registered as the legal parents in this situation. The birth mother should 

always be the legal parent of the child at birth and the registration of birth should accurately 

reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 

parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 

interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 

permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 

surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 

possible for the intended parents to be registered as the child’s parents, but that 

there should be a procedure for the surrogate to provide details of the intended 

parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 

arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 

deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 

applicant under section 54A: 

(1) the applicant should have to make a declaration that it was always intended that 

there would only be a single applicant for a parental order in respect of the child 

concerned or to supply the name and contact details of the other intended parent;  
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(2) if details of another intended parent are supplied, a provision should be made for 

notice to be given to the potential second intended parent of the application and an 

opportunity given to that party to provide notice of opposition within a brief period 

(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 

she should be required to make his or her own application within a brief period (say 

14 days), otherwise the application of the first intended parent will be determined by 

the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

For reasons already explained, I profoundly oppose a three-parent model of legal parenthood, 

even if it is temporary. The birth mother should be the legal parent at birth and all decisions 

involving legal parenthood and parental responsibility in surrogacy arrangements should be 

taken by a court or other competent authority AFTER the birth of the child with the best interests 

of the child being the paramount consideration, as recommended by the UN Special 

Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 

have proposed, leading to the acquisition of legal parenthood by the intended 

parents at birth; and 

(2) if so, as to whether should this oversight be: 

(a) administrative, or 
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(b) judicial. 

As before: I profoundly disagree with the proposals for the ‘new pathway’. The birth mother 

should be the legal parent and have parental responsibility at birth and all decisions involving 

legal parenthood and parental responsibility in surrogacy arrangements should be taken by a 

court or other competent authority AFTER the birth of the child based on the best interests of the 

child, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 

should be amended to provide for the court to have regard to additional specific 

factors in the situation where it is considering the arrangements for a child in the 

context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 

a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 

issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 

recommendation* that the child’s best interest is the paramount consideration. I therefore do not 

believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 

and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 

Regulations) should be further amended to provide for the court to have regard to 

additional specific factors in the situation where it is considering whether to make a 

parental order; and 

(2) what those additional factors should be. 

As per question 23. The child’s best interests should drive all decisions when considering 

whether to make a parental order. The welfare checklist provides a comprehensive summary of 
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the issues to be considered and is adequate as it is, and it conforms to UN Special Rapporteur’s 

recommendation* that the child’s best interest is the paramount consideration. I therefore do not 

believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 

amended to add the intended parents to the category of those who can apply for a section 

8 order without leave. 

NO. There are clear and evidenced risks of the sale and trafficking of children and of exploitation 

of the birth mother and her reproductive capacities in all surrogacy arrangements. The court 

should therefore ALWAYS have oversight of the arrangements. I am also concerned that there 

should be no liberalisation of the law on surrogacy because of the potential human rights abuses 

involved. I do not believe that ‘intended parents’ should be added to the list of those who can 

apply for a section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement outside the new pathway, the intended parents should acquire parental 

responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO. As before, I profoundly disagree with this proposal. The birth mother should be the legal 

parent at birth and all decisions involving legal parenthood and parental responsibility in 

surrogacy arrangements should be taken by a court or other competent authority AFTER the 

birth of the child, as recommended by the UN Special Rapporteur* in order to reduce the risk of 

the sale and trafficking of children and the exploitation of women and their reproductive 

capacities. 

 

Bringing a child into the world is a great responsibility. It is not ethical to condone a system that 

would require women to give birth with the expectation that they would have no legal 

responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 

be prioritised. 
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* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 

and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 

have parental responsibility for the child where the child is living with, or being cared 

for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO. As before: I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that 

the ‘intended parents’ should acquire parentage or parental responsibility automatically. The birth 

mother should be the legal parent at birth and all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth of the child, with the child’s best interest the paramount consideration -

as recommended by the UN Special Rapporteur* - in order to reduce the risk of the sale and 

trafficking of children and the exploitation of women and their reproductive capacities. 

Bringing a child into the world is a great responsibility. It is not ethical to condone a system that 

would require women to give birth with the expectation that they would have no legal 

responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 

be prioritised. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 
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Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 

surrogate should retain parental responsibility for the child born as a result of the 

arrangement until the expiry of the period during which she can exercise her right to 

object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER. I agree that the birth mother should have parental responsibility for the child but NOT 

that the ‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, with the 

child’s best interest the paramount consideration. This is the recommendation of the UN Special 

Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 

exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 

responsibility by either the surrogate (or other legal parent), or the intended parents, 

during the period in which parental responsibility is shared; and 

(2) whether it should operate to restrict the exercise of parental responsibility by the 

party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 

legal parenthood and parental responsibility at and after the birth and all subsequent decisions 

involving legal parenthood and parental responsibility should be taken by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 
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Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 

scope of the new pathway. 

Do consultees agree? 

OTHER. I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 

independent surrogacy arrangements, to tell us about their experience. In particular, we 

would be interested to hear about any health screening, counselling and legal advice that 

took place. 

Paragraph 9.35 

 

Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO. I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its use, and potential abuse. Surrogacy 

is a clear violation of the human rights of both women and children. 
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(2) there should be no requirement for a regulated surrogacy organisation to take a 

particular form; and 

OTHER. I disagree with this proposal because regulated surrogacy organisations would sanction 

and legitimise surrogacy and inevitably lead to an increase in its use, and potential abuse. 

Surrogacy is a clear violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 

for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER. I disagree with this proposal because regulated surrogacy organisations would sanction 

and legitimise surrogacy and inevitably lead to an increase in its use, and potential abuse. 

Surrogacy is a clear violation of the human rights of both women and children. 

Paragraph 9.61 
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Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 

and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 

including the creation, maintenance and operation of necessary policies and 

procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

NONE OF THE ABOVE 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its use, and potential abuse. Surrogacy 

is a clear violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its use, and potential abuse. Surrogacy 

is a clear violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its use, and potential abuse. Surrogacy 

is a clear violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 

making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 

will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 

and will need to continuously seek new business and to convince or coerce more women to act 

as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 

prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 

otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 

facilitation services. 

Allowing organisations to be able to provide matching and facilitation services would inevitably 

lead to an increase in surrogacy, which I consider a violation of the human rights of both women 

and children. I do not think it should be allowed. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 

offer matching and facilitation services in respect of surrogacy arrangements in the new 

pathway. 

Do consultees agree? 

OTHER. I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 

facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 
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1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 

outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 

facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 

organisations that offer matching and facilitation services without being regulated to do so, 

and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 

are provided by – because they would inevitably lead to an increase in surrogacy, which I 

consider a violation of the human rights of both women and children. Offering such services 

should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 

Authority be expanded to include the regulation of regulated surrogacy organisations, and 

oversight of compliance with the proposed legal requirements for the new pathway to legal 

parenthood. 

Do consultees agree? 

OTHER. I disagree with the proposal for regulated surrogacy organisations because they would 

sanction surrogacy, which I consider a violation of the human rights of both women and children, 

and would drive an increase in surrogacy.  

 

1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 

apply to regulated surrogacy organisations, including which additional or new areas of 

regulation should be applied. 

Paragraph 9.117 
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Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 

(subject to the exception we provisionally propose in Consultation Question 88 in relation 

to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 

negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 

because I consider it a violation of the human rights of both women and the child. The idea of 

organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 

Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 

the exploitation of the prostitution of women – which includes deriving any form of benefit from 

women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 

should be removed, with the effect that there will be no restrictions on advertising anything 

that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 

Surrogacy is a violation of the human rights of both women and children, and enabling 

advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 

being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 

this proposal is implemented,  and  are likely present surrogacy ads to female 
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students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 

their financial worries. The most disadvantaged young women would be the most vulnerable to 

this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 

we need to protect disadvantaged women from the temptation of renting their wombs. This 

means that advertising of surrogacy absolutely MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 

order in respect of a child born of a surrogacy arrangement has been recorded in the 

Parental Order Register, the child should be able to access his or her original birth 

certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 

result in the intended parents being recorded as parents on the birth certificate, the full 

form of that certificate should make clear that the birth was the result of a surrogacy 

arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should be recorded as parents on the original birth certificate. The birth mother should 

be recorded as the birth mother on the birth certificate and all decisions involving legal 

parenthood and parental responsibility should be taken after the birth by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 

the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 
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Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 

Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 

to changes to allow for the registration of three parents or for anyone other than the birth mother 

to be recorded as the mother on the original birth certificate. Such proposals could lead to the 

facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 

understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 

been the subject of a parental order should be able to access all the documents contained 

in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 

created to record the identity of the intended parents, the surrogate and the gamete 

donors. 

Do consultees agree? 

YES 

 

1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 

outside the new pathway, provided that the information about who has contributed 
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gametes for the conception of the child has been medically verified, and that the 

information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 

conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 

order should record full information about a child’s genetic heritage where available 

and established by DNA or medical evidence, recording the use of an anonymous 

gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. However, should surrogacy take place, it is important that the children have 

access to information about their origins and these proposals seem generally sound, except that 

the information held on gamete donors should also include identifying information – because 

otherwise it trivialises the creation of a child and denies the child the right to know her or his 

genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 

and the intended parents should be recorded in the national register of surrogacy 

arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 

trivialises the creation of a child and denies the child the right to know her or his genetic 

parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 

access the information recorded in the register from the age of 18 for identifying 

information, and 16 for non-identifying information (if such information is included on the 

register), provided that he or she has been given a suitable opportunity to receive 

counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 

access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 

sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 

a surrogacy arrangement to make a request for information to disclose whether a person 

whom he or she is intending to marry, or with whom he or she intends to enter into a civil 

partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 

through, the same surrogate, they should be able to access the register to identify each 

other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 

identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 

carried by a surrogate, and the surrogate’s own child, to access the register to identify 

each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 

whether details of an intended parent who is not a party to the application for a parental 

order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 

in the register. 

Paragraph 10.128 

 

Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 

HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO. The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 11.20 
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Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 

parent) is not required, namely where a person cannot be found or is incapable of 

giving agreement, should continue to be available; 

NO. I disagree with this because it is a violation of women’s rights and would increase the risk of 

child trafficking and exploitation of the rental of women’s wombs. An adoption order can be 

considered as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 

any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 

surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 

intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 

consideration of the child’s welfare throughout his or her life guided by the factors 

set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 

with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO. I disagree with this because it is a violation of women’s rights and would increase the risk of 

child trafficking and exploitation of the rental of women’s wombs. An adoption order can be 

considered as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 

intended parents or one of the intended parents must be domiciled or habitually resident in 

the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO. I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ 

should be domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy 

tourism. 
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1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 

residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 

residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 

reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 

prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 

 

Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 

required to make a declaration in the surrogacy agreement that they intend for the child’s 

home to be with them. 

Do consultees agree? 

OTHER. I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 

parents, provide gametes for the conception of the child, so that double donation of 

gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 

meaning that there is not an intended parent who is able to provide a gamete due to 

infertility. 
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Do consultees agree? 

NO. I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link 

should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 

domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 

likely to result in an increase in surrogacy. I therefore do not believe that double donation should 

be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 

pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 

Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 

cases outside the new pathway, the requirement should not apply, subject to medical 

necessity, if the court determines that the intended parents in good faith began the 

surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO. I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the 

genetic link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 
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Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 

necessity, an exception should be made to allow a parental order to be granted to a single 

parent without a genetic link where the intended parent’s former partner provides gametes 

but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 

 

Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 

arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 

and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 

identifying the child’s genetic parents and the surrogate must be provided for entry on the 

national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER. I profoundly oppose the introduction of the ‘new pathway’. However, I support the 

requirement in any surrogacy arrangements for the recording of the identity of all genetic parents 

and the birth mother. 
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1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 

agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 

conception of the child, that the genetic link is demonstrated to the court with 

medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 

in the circumstances described in both (1) and (2). 

 

1.81 We provisionally propose that it should be a condition for the application of a parental 

order that the identity of the surrogate is entered on the national register of surrogacy 

agreements. 

Do consultees agree? 

YES. While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 

parental order. The age of the intended parents should continue to be taken into account 

in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO. I am opposed to surrogacy and would like to see it banned, because it is a violation of both 

women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 

to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 

that society does not condone older people entering a surrogacy arrangement and will make it 

less likely that older people will go ahead with such an arrangement and present the court with a 

fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 

therefore imperative that age limits are set very carefully. 
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1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 

human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 

consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 

society does not consider it acceptable for older people to enter into a surrogacy arrangement 

and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 

that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 

18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 

age limits are set very carefully. What kind of society would want 18-year olds to believe that it 

would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 

they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 

(at the time of conception), in order for the court to have the power to make a parental 

order. 

Do consultees agree? 

OTHER 
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I am opposed to surrogacy per se and would like to see it banned, because I consider it a 

violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 

as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 

should be a significantly older minimum age for entering into a surrogacy arrangement and I 

suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 

childhood and has not yet had an opportunity to establish herself as an adult. This means that 

she is particularly vulnerable to coercion and manipulation. There should be a significantly older 

minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 

more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 

surrogate, and any intended parent providing gametes should be required for the new 

pathway. 

Do consultees agree? 

OTHER 
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I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 

Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 

not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 

pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 

intending to enter into a surrogacy arrangement in the new pathway should be 

required to attend counselling with regard to the implications of entering into that 

arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 

requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 

the surrogate and the intended parents should take independent legal advice on the effect 

of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 

surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 

arrangement to be proceed under the new pathway where a person screened is unsuitable 

for having being convicted of, or received a police caution for, any offence appearing on a 

prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 

person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 

surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 

arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 

understand what pregnancy and childbirth are like and how they will change you until or unless 

you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 

pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 

It is potentially damaging to their health and wellbeing and risks women being coerced in to 

multiple pregnancies, increased trafficking, and the growth of ‘baby farms’, particularly in 

impoverished countries where women’s rights are poorly established. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 

surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 

production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 

receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.16 

 

Consultation Question 73. 
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1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 

relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 

 

Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 

additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 

essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 
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Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 

entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 

and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 

self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.37 
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Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 

above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 

had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 

means-tested social welfare benefits, how that has been addressed in their 

surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 

compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 

insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 

ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 

haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 

hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 

outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 

symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 

significant emotional and relationship difficulties. Infection may complicate healing, and some 

women report long term problems from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 

haemorrhage can be very significant, and potentially result in emergency hysterectomy and 

blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 

screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 

and the fact that some of these may not have been identified yet by researchers is also a real 

risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 

unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 

indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 

Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 

those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 

and although the maternal mortality rate is low, it can have significant sequelae, including renal 

failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 

permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 

and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 

can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 

C section may experience ongoing pain around the scar. Some sources quote this as affecting 

between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 

take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 

multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 

to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 

factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 

anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 

depression and post partum psychosis can be fatal, and impact on a woman’s health for many 

years to come. I’m shocked that none of these conditions have been explicitly mentioned and it 

does make me wonder how the list of complications was created. I’d also like to know what level 

of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 

mandated to do so. This potentially creates a situation where some “luckier” women would 

receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 

surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 

compensation to the surrogate’s family in the event of the pregnancy resulting in the 

surrogate’s death, including through payment of the cost of life assurance for the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 

nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 

agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 

of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 

the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 

and the death of the surrogate; and/or 

(6) gifts. 

None of the above.  

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 

the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 

permits the intended parents to pay the surrogate for her services to be reduced in the 

event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 

to be able to be reduced in the event of a miscarriage or termination, whether such 

provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

None of the above.  

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 

surrogates should be the same, whether the surrogacy follows our new pathway to 

parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 

being used, the only payments that should ever be made are essential and basic expenses for 

which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 

not discussed which they think intended parents should be able to agree to pay to the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 

intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 

limitations that are placed on payments to surrogates that we should consider as part of 

our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 

are provided. The judge or other competent authority should closely monitor all financial aspects 

of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 

parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 

arrangements, the competent authority should be totally independent and not, for example, an 

agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 

way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 

the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 

on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 

agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 

share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 

context to share with us their views on our proposed reforms and consultation questions in 

this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 

a child born through an international surrogacy arrangement as a British citizen and 

obtaining a passport for the child. In particular, we would be interested to hear how long 

the application took after the birth of the child, and any information consultees have about 

causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 

application process for obtaining registration of a child born from an international 

surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport in international surrogacy arrangements appears to contradict the UN Special 

Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 

children and the protection of the rights of the birth mother. I therefore strongly disagree with this 

proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 

applying for a visa for a child born through an international surrogacy arrangement. In 

particular, we would be interested to hear how long the application took after the birth of 

the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a visa in respect of a child born through an international surrogacy 

arrangement, before the child is born. The application will need to be completed after the 

birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport before the child is born in international surrogacy arrangements appears to contradict 

the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 

the Immigration Rules where the intended parents are not the legal parents of the child 

under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 

surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 

having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 

months of the child’s birth should be removed (regardless of whether the availability of the 

visa is brought within the Rules), if our provisional proposal to remove the time limit on 

applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a EU Uniform Format Form in respect of a child born through an 

international surrogacy arrangement, before the child is born. The application will need to 

be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 

for the child before she or he is born in international surrogacy arrangements appears to 

contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 

the selling and trafficking of children and the protection of the rights of the birth mother. I 

therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 

applying for a EU Uniform Format Form for a child born through an international 

surrogacy arrangement. In particular we would be interested to hear how long the 

application took after the birth of the child, and any information consultees have of 

causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 

comprehensive guide for intended parents explaining the nationality and immigration 

consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 

violation of the human rights of women and children and all the other ways in which it is 

possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 

eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 

children born through international surrogacy arrangements, who are recognised as the 

legal parents of the child in the country of the child’s birth, should also be recognised as 

the child’s legal parents in the UK, without it being necessary for the intended parents to 

apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 

the domestic law and practice in the country in question provides protection against the 

exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 

that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 

Rapporteur’s key recommendations* and The Hague Convention on the Protection of Children 

and Cooperation in respect of Inter-country Adoption of 1993. The latter requires the birth 

mother to have legal parenthood and parental responsibility when the child is born and that her 

consent to giving up the child must be given AFTER the child's birth and that the transfer of 

‘parenthood’ should be overseen by the courts or a competent authority on an individual case 

by case basis, with the best interests of the child being the paramount consideration. This is an 

important safeguard against the sale of children and for the protection of the birth mother and I 

believe it should apply equally to international surrogacy arrangements. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 

involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 

of the child becoming the subject of a parental order, or its equivalent, in another 

jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 

intended parents to remove the child from the jurisdiction of the UK for this 

purpose and with the approval of the court and, if so, what form should that 

process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 

trafficking and exploitation. The process should include the same checks as would be used in 

an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 

paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 

civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 

respect of intended parents, and that any such provision should be limited so that only 

one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 

take time off work before the birth of the child, whether for the purpose of induced 

lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 

facilities for any person at work who is a pregnant woman or nursing mother to rest under 

Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 

sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 

employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 

surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.56 



58 
 

 

Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 

arrangements are dealt with by the health services, and whether there are reforms to law 

or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 

not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 

wishes or decisions in regards to her lifestyle or medical and health care, including during 

pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 

and being informed on these matters, she can withdraw her consent at any time for any or no 

reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 

this could reduce the standard of impartial care given to birth mothers and new-borns – 

especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 

reason to be extremely cautious about making changes that will increase the numbers of 

surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 

As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 

additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-

term negative effects on the well-being of both of them. This is likely to be the same for birth 

mothers and babies in surrogacy arrangements and so can be expected to place additional 

long-term pressures on the NHS and society as a whole. This has not been considered and 

there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 

that can have a long-term negative impact on the woman’s health, including premature death. 

Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 

when this isn’t in their best interests and there are worries about eugenics – where egg donors 

are selected on the basis of blonde hair, blue eyes and stereotypical measures of 

‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 

issues. There is no question about people’s thoughts about the NHS picking up the tab for the 

extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 

society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 

fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 

for prospective parents to indulge their parenting fantasies while denying patients access to 

drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 

England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 

that the birth mother has the right to change her mind at any time, for any or no reason. 

Healthcare professionals must accept that her wishes are paramount and that the ‘intended 

parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 

medical and health care, including during pregnancy, labour, childbirth and the postpartum 

period. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 

than normal to the possibility that she is being coerced and to ensure that they can speak to her 

alone, including during labour, and that if she changes her mind about who is present in 

consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 

wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 

surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no 

consideration to the significant risk that women will be coerced into agreeing to 
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participate in surrogacy arrangements for someone else’s benefit. This can be true in 

‘altruistic’ surrogacy but is even more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 

and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 

route by which many women enter prostitution and is a major factor in preventing their exit. 

There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 

is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 

prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 

and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 

a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 

paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 

payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 

surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 

which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 

tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 

the current law where the intended parents are not the legal parents from birth of the 

child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 

cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 

counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 

legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 

new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 

independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 

their child(ren), including the cost of fertility treatment, payments to the surrogate 

and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 

arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 

addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 

decided that surrogacy is a positive thing and so legislation should enable it. This may be 

explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 

interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 

of surrogacy, and lawyers and other organisations who stand to make money from commercial 

surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key 

stakeholders in this endeavour. This is a major error, because just as all women are affected 

by the institution of prostitution, so all women will be affected by any opening up of commercial 

surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 

to break the legal and cultural recognition of the unique bond between birth mother and child – 

and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 

birth are a major step in this direction, and are likely to have a significant impact down the line – 

potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 

family members coercing a woman into engaging in commercial surrogacy for their (and not 

her) financial benefit. This will be a potential risk for thousands of women, which appears to 

have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 

(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 

be any evidence they have done so, because they have not provided their equality 

considerations and impact assessments. As surrogacy has a very different impact on women 

and children than on adult males, we believe the law commissioners are in breach of equality 

legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 

due regard to the need to: 

 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 

prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 

and those who do not. 

• Foster good relations between people who share a protected characteristic and those 

who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 

position relative to men’s, and the relationship between the sexes. Any loosening of the laws 

around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 

an impact on the relations between the different generations. Imagine the rage that young 

people may feel when they discover that their ‘parents’ not only bought them but took 

advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that 

are not based on any recognised human rights instruments – such as the idea that 

‘procreative liberty’ confers some kind of human right to surrogacy and the idea that a woman 

has a human right to be a ‘surrogate.’ These arguments do not hold up to scrutiny and have 

been clearly rejected by the UN Special Rapporteur.* 

 

It is particularly shocking that the proposals for the ‘new pathway’ violate many of the 

recommendations of the UN Special Rapporteur that are designed to guard against the 

sale of children and the exploitation of birth mothers, including: 

 

▪ The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 

▪ All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 

▪ The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 

▪ Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 

▪ Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 

being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 

guidelines. There are too many questions, they are too detailed and do not ask the important 

high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 

again from the position of women’s and children’s human rights. If it is found that there is no 

way to liberalise surrogacy law that is compliant with obligations under international treaties 

such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 

liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 

 



From:
To: surrogacy
Subject: Response to Consultation
Date: 06 October 2019 19:59:58
Attachments: Short-Form-Surrogacy-Consultation-Questionnaire.docx

Supplement to short form questionnaire - Additional consultation questions.docx

Dear all,

I attach a response to the consultation on surrogacy. I have completed the short form
questionnaire, but also had views on other questions in the consultation paper so have
attached my responses to those questions in a separate document.

My partner and I attended the Law Commission's session at the recent Surrogacy UK
conference (we are on the waiting list to become members as intended parents) and found
it to be both helpful and informative. We are grateful that the Law Commission has
undertaken a review of the law of surrogacy, and look forward to the publication of the
Law Commission's eventual report and recommendations for law reform in due course.

Many thanks.
Kind regards
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Short Form Questionnaire: Law Commissions’ Surrogacy 

Consultation 
 

 

This form is an extract of the longer form for comments and responses to the Law Commission’s and the 

Scottish Law Commission’s consultation about reforming surrogacy law. If you would like to respond to the 

full version of our consultation questionnaire, please use the online form: https://consult.justice.gov.uk/law-

commission/surrogacy. Please see our websites for further details, and for links to download the full 

consultation paper: https://www.lawcom.gov.uk/project/surrogacy/ and https://www.scotlawcom.gov.uk/law-

reform/law-reform-projects/joint-projects/surrogacy/. 

We have selected 46 questions which may be of particular interest of those with lived experience of 

surrogacy arrangements: surrogates, intended parents, family members and adult children born of 

surrogacy arrangements. You do not need to answer all the questions if you do not want to, and you can 

write as much or as little as you would like in response to our questions.  

Please note that we may publish or disclose information you provide us in response to this 

consultation, including personal information. We ask consultees, when providing their responses, if 

they could avoid including personal identifying information in the text of their response, particularly 

where this may reveal the identities of other people involved in their surrogacy arrangement. 

For more information about how we consult and how we may use responses to the consultation, please see 

page i – ii of the Consultation Paper. 

HOW TO SUBMIT YOUR RESPONSE USING THIS QUESTIONNAIRE 

 

Type your response into the text fields below and then save your completed form. When you have completed 

your response, email the completed form as an attachment to surrogacy@lawcommission.gov.uk.  

The closing date for submitting a response to our consultation is 11 October 2019. 





































LAW COMMISSION’S SURROGACY CONSULTATION 

RESPONSES TO ADDITIONAL QUESTIONS (AS SUPPLEMENT TO SHORT FORM QUESTIONNAIRE) 

The following responses are to Consultation Questions not included in the Law Commission’s short 

form questionnaire. For ease of reference I have repeated my details from the short form 

questionnaire: 

Name:  

If you are a member of an organisation, what is the name of your organisation? I am not yet a 

member but am on a waiting list with my partner to become a member of Surrogacy UK 

Are you responding to this consultation in a personal capacity or on behalf of your organisation? In a 

personal capacity 

If responding to this consultation in a personal capacity, what term best describes you? Intended 

Parent.  

 

Consultation Question 5 

We agree with the Law Commission’s provisional proposal that the default position should be that 

the parental order report is disclosed unless the court directs otherwise. 

Consultation Question 8 

We agree with the provisional proposal in 8.14 that surrogacy organisations and licensed clinics 

should be required to keep records and retain them. 100 years sounds sensible in theory, but we 

would question how small organisations (compared to the Government with public records, for 

example) would keep records for such a long time and how this would be enforced in practice.  

Consultation Question 13 

This question seems unclear. We note Consultation Question 55, which covers the situation in which 

the court could dispense with a consent requirement where a surrogate is incapable of giving 

consent. It seems highly unlikely that a surrogate could be incapable of objection but capable of 

giving a positive consent as envisaged by (2) above. 

Consultation Question 14 

Yes, we agree. 

Consultation Question 16 

Yes, we agree. 

Consultation Question 17 

Yes, we agree. 

Consultation Question 18 

We do not agree. If the surrogate has died in childbirth or before the expiry of the period for 

objection, we cannot see any benefits in impeding the intended parents’ rights to legal parenthood 

in the new pathway. We believe that the probability of a case progressing where a surrogate has 



decided during pregnancy that she would validly object to the acquisition of legal parenthood by the 

intended parents (eg because the child would be unsafe) and then the surrogate dying before she 

can object is very very low. We also believe that in these circumstances, the normal procedures of 

social services would step in to protect the child, just as they would for a conventional pregnancy or 

birth where concerns are raised over the fitness of parents. On this basis it seems unnecessary to 

add a procedure just because this is a surrogacy arrangement. The default should be maintained that 

legal parenthood passes to the intended parents.  

Consultation Question 19 

In the case of the first question (8.81) we agree with the Law Commission’s provisional proposal. 

In the case of the second question (8.82), the court should make a decision based on the views of 

interested parties and the evidence at hand. 

Consultation Question 21 

We believe that a temporary three-parent model of legal parenthood is inconsistent with surrogacy 

and would be an unnecessary complication. The proposal under the new pathway is clearer and fits 

the ethos of a surrogacy arrangement much better. 

Consultation Question 22 

We do not believe there is any merit in adding additional oversight (whether judicial or 

administrative) to the acquisition of legal parenthood by intended parents at birth. The state has no 

role of oversight in a conventional pregnancy and birth, and this should be no different; the parallels 

with an adoption panel are not appropriate.  

Consultation Question 23 

We believe the court should have regard to the parties’ intentions at the outset of the surrogacy 

arrangement, ie that the child was conceived through surrogacy with the aim of the intended 

parents becoming his or her legal parents, and the surrogate herself had embarked on the 

pregnancy with this intention.  

Consultation Question 25 

Yes, we believe intended parents should be able to apply for a section 8 order without leave.  

Consultation Question 26 

Yes, we agree. 

Consultation Question 34 

We agree with the responsibilities set out in (1) to (5) of para 9.62. As with the approved persons 

scheme under UK financial services legislation (which we think is a useful model to look at), there 

should be penalties if these requirements are breached, in order to deter unscrupulous operators.  

Consultation Question 39 

We agree that the HFEA’s remit should be widened so it can become the regulator for surrogacy 

organisations. This seems logical given its existing remit; it would seem an unnecessary complication 

to introduce a separate regulator.  

Consultation Question 40 



Whilst enforceability of a contract does lean towards a transactional rather than altruistic model of 

surrogacy, human realities are that disputes can arise even within relationships formed with the best 

of intentions. Enforceability may well give greater clarity to all parties concerned. Where a term of 

the contract is contrary to the position at law (eg a clause stating that the intended parents were to 

acquire legal parenthood under all circumstances, contrary to a surrogate’s right to object) this 

individual term would clearly not be enforceable. A partial invalidity clause would be advisable here 

in order to ensure that the remaining terms of the contract were still enforceable.  

Consultation Question 41 

Yes, we agree. 

Consultation Question 56 

Yes, we agree that intended parents (or one of them) should be domiciled or habitually resident in 

the UK, Channel Islands or the Isle of Man. We do believe that a qualifying period of habitual 

residence would be a useful condition on the test of habitual residence, to avoid surrogacy tourism. 

Consultation Question 57 

We believe the arguments noted in para 12.23 are valid here – why should there be a burden of 

proof on intended parents to prove they are in an enduring relationship (or to provide evidence or 

marriage or civil partnership) when there is no requirement for a single intended parent to provide 

that they are not in a relationship?  

Consultation Question 58 

Yes, we agree. 

Consultation Question 64 

We agree with the provisional proposal in 12.133.   

For 12.134, we do not believe there should be a maximum age limit for intended parents under the 

new pathway as a matter of law. However, surrogacy organisations (and surrogates themselves) 

would be able to reject applicants (or intended parents) who they believed were too old – this 

should not expose the surrogacy organisation or the surrogate to an age discrimination claim, as 

parenthood is a situation where age is relevant. 

For 12.135, we agree. Whilst for conventional pregnancies the law sets a lower limit of 16 (as age of 

consent) we believe that the additional psychological and emotional burden of having a third party 

carry your child suggests a greater need for psychological and emotional maturity, and so justifies an 

age limit of 18. 

Consultation Question 65 

We agree with the age limit of 18 suggested in 12.144 and 12.145. Whilst for conventional 

pregnancies the law sets a lower limit of 16 (as age of consent) we believe that the additional 

psychological and emotional burden of being a surrogate suggests a greater need for psychological 

and emotional maturity, and so justifies an age limit of 18. Equally, surrogacy organisations should 

be free to set age limits for their own applicants as part of their own policies and procedures, which 

could be higher if they chose.  

Consultation Question 66 



We agree with 13.16 that medical testing for all parties referred to should be an eligibility 

requirement for the new pathway. For traditional surrogacy arrangements outside a licensed clinic, 

we believe that genetic screening and sexually transmitted disease screening should be mandatory 

for the protection of all parties.  

Consultation Question 71 

Yes, we agree that there should not be a maximum number of surrogate pregnancies that a woman 

can have. We do not believe the state needs to regulate this. 

Consultation Question 102 

Yes, we agree. Self-employed intended mothers should not be at a disadvantage compared to self-

employed birth mothers under conventional pregnancies.  

Consultation Question 103 

We believe there is a need for reform here to ensure intended parents are able to take paid time off 

to facilitate the surrogacy arrangement. 

Consultation Question 104 

We believe that intended parents should not be discriminated against when compared to mothers in 

conventional pregnancies/conventional nursing, and that additional clarity in the law would be 

helpful.  

 

 

  

 

 

 

 





Surrogacy Consultation Summary Document 

Pg 3: what about same sex female couples 

Pg 8 – if intended parents are able to apply more than six months after the child is 

born is it not likely that they were not intended parents in the first place (otherwise 

they would have applied much sooner) – wouldn’t that then be adoption? 

Pg 8 – how is the child welfare being taken into consideration when there is the 

possibility that they will be placed in between homes due to separated parents – 

separation does happen and cannot be helped for some children but if the intended 

parents are already separated before they become parents how is the child welfare 

being taken into consideration? 

Pg 11 – having a process that starts before conception is a good idea – however 

whatever is put in place the “done deal” situation can never be stopped while 

surrogacy is recognised as a way forward as individuals may chose to go ahead with 

natural conception before announcing intention of surrogacy 

Pg 11 – the surrogate’s partner will be medically screened and have a criminal 

record check – what if the surrogate changes partners during the pregnancy will that 

be repeated. What is the purpose of the surrogate partner’s medical check – suspect 

due to risk of infection transmission through normal intimate relations? If so are 

restrictions put on the surrogate to ensure no new risk of infection during the period 

of pregnancy? 

Pg 14 – “compulsory safeguards, before entering a surrogacy arrangement” – 

difficult to understand how employ compulsory safeguards – there is no way of 

stopping individuals getting pregnant if they so wish – what would happen if they 

present after surrogate already pregnant? 

Pg 14 – new pathway removes the need for a post-birth assessment – however 

would it not be important to confirm that once the baby is born that arrangements in 

place are such that the welfare of the child is assured? 

Pg 15 – lower age limit of 18 years – this seems rather young for someone to 

consider being a surrogate for someone else – most 18 year olds have not had their 

own children and therefore do not have experience of the emotional impact being 

pregnant and holding a baby potentially has (that they would then have to hand over) 

– no-one really understands the implications of becoming a parent until they are 

actually parents – I would suggest there needs to be a minimal age that is older e.g. 

25 and also that the surrogate has had at least one previous pregnancy. 

Pg 15 – no maximum age limits for women becoming surrogates or for the intended 

parents – what about the medical implications for this – there are upper age limits for 

IVF for medical reasons why would this be different for surrogacy; further the child 



welfare comes into play with older parents who may therefore be more likely to be 

infirm and less likely to be around during the child’s early years. 

Pg 17 – payment of surrogates suggests this is a commercial arrangement which 

has numerous ethical and moral issues and would be contrary to the way we interact 

with donors normally, although surrogacy is not quite donation in the usual meaning 

of the term. The categories for payment being considered on Pg 18 raise many many 

issues. If this is going to be a commercial endeavour rather than voluntary how 

ensure the safety of the child by ensuring the surrogate will still wish to go ahead 

while not taking part in high risk activity? 

Pg 20 – suggestion that the process for nationality and immigration would be started 

before the child is born – is that permissible for other children who are born through 

traditional methods? 

 

  



Surrogacy Consultation – Full Document 

Pg 18 – commercial surrogacy – if this becomes a reality then we will be endorsing 

the use of the human body for profit. 

Pg 24 – surrogates do not like to be referred to as “surrogate mother” suggesting 

that this is being seen as a commercial arrangement 

Pg 27 point 1.3 – “...not every intended parent will apply for an order” – so what 

happens to these children – are they brought up by the intended parent or have the 

intended parents changed their mind? 

Pg 29 point 1.10 – reference to the bible for surrogacy seems misplaced and likely to 

be offensive 

Pg 33 point 1.29 – what about same sex female couples who are unable to carry a 

pregnancy. If there are mental health issues with the intended parents so that they 

are unable to carry a pregnancy due to these mental health issues, is the welfare of 

the child always taken into account? 

Pg 35 point 1.36 – is there any documented evidence of how children born of 

surrogacy respond to this information? 

Pg 35 point 1.37 – “Surrogacy involves additional costs ...because of the payments 

that will in most cases be made to the woman who agrees to be the surrogate” – so 

always a commercial arrangement rather than voluntary? Is there consideration of 

the emotional impact on women who feel the need to go through surrogacy to raise 

money – what about their welfare? 

Pg 36 point 1.40 – are there any responses from children born of surrogacy? 

Have there been cases where the surrogate has regretted her decision and once the 

child is born has wanted to keep the child? What happens then particularly if the 

child would be equally well cared for with either the surrogate or the intended parents 

which adult “wins”? 

Are there cases where the surrogate has been detrimentally affected due to the act 

of surrogacy – either physically or emotionally/mentally? 

When the financial incentives are significant how do we ensure the safety of the 

future child particularly while still in utero where the behaviour of the surrogate (and 

potentially her partner if she has one) may impact the child’s health and safety? 

Pg 63 point 2.57 – if most surrogates tend to be financially less well off than intended 

parents how is this not a commercial undertaking in the majority of cases? 

Pg 64 point 2.65 – if the decision to enter into a surrogacy arrangement is purely 

down to free will then it should not be tied into any form of payment otherwise part of 



the decision will be whether it is financially beneficial for the surrogate rather than 

simply whether she would like to enter into such an arrangement (assuming the 

surrogacy does not lead to being out of pocket)? 

Pg 68 point 3.5 – in gestational surrogacy how many embryos are transferred into 

the surrogate – is there the risk of a multiple pregnancy with the resultant increased 

risk of such a pregnancy? 

Pg 69 point 3.12 – what happens to the children born from a surrogacy arrangement 

where a parental order is not applied for? 

Pg 75 point 3.43 – “surrogates finding intended parents” – seems unusual for 

potential surrogates to offer their services without being asked first? 

Pg 76 point 12 – unclear  

Pg 76 point 14 – why would the organisation attend scan appointments? 

Pg 75 point 3.44 subpoints 1 to 17 – at what point is there medical assessment of 

both parties to assess the medical suitability of the arrangement? What does that 

medical suitability entail – both to protect the surrogate and the future child. 

Pg 77 point 3.51 what about ensuring that there is no risk of infection or other harm 

to the baby – what about history of medication of the surrogate? 

Pg 78 point 3.54 – the intended parents are screened in line with requirements for 

gamete donors – what about screening of the surrogate along similar lines? And 

their partner if there is one if the surrogate has intimate relations with her partner. 

Pg 79 point 3.57 – all the sub-points listed “may” be covered – that suggests 

variability in management. 

In the eventuality of conception being carried out in the home rather than in a clinic 

what evidence is used as to the genetic makeup of the baby i.e. how  confirm that 

the resultant pregnancy is due to the sperm from the intended father rather than the 

surrogates own partner? Is there genetic testing of the baby carried out once born – 

what would happen if the result is not what is expected? 

Pg 81 point 3.61 – the fees being quoted are significant 

Pg 82 points 3.68 – there is a definite feel that at least some surrogates enter into 

the arrangement not for the altruistic act but for the potential material benefits 

Pg 82 point 3.69, sub point 1 – most women who have just delivered would prefer to 

be in a private room; while the surrogate is not wishing to become a mother she is 

nevertheless a woman who has just delivered a baby and as such needs to be 

managed in the part of the hospitals where all the necessary expertise for that group 

of patients is immediately available. 



Pg 82 point 3.69 – given the legal uncertainty around surrogacy it is difficult to see 

how hospitals should manage surrogates and intended parents given either may 

change their mind – it is easy to imagine things going wrong and the welfare of the 

child being jeopardised. 

Pg 88 point 3.99 – why is it easier to find a surrogate abroad rather than in the UK – 

is it the financial incentive that makes it more likely? It is unlikely that the UK 

population is materially different to other countries as regards its altruistic nature. 

Pg 90, point 3,106 – “..money that a surrogate can earn” – suggesting a way for the 

surrogate to earn a living 

What if there is a medical issue with the baby and the intended parents no longer 

want the child once he/she is born? 

Pg 118 point 5.26 – why go ahead with a double donation and surrogacy rather than 

adoption? 

Pg 118 point 5.29 – why would any intended parent wait more than 6 months prior to 

applying for a parental order – it would suggest that in some surrogacy cases 

perhaps the original intention was not that of surrogacy?  

In the case of children where the parental order was made after several years (Pg 

119, point 5.33) whose children were they prior to this? 

Pg 121 point 5.44 – given there are not that many surrogacy children, is there an 

increased rate of intended parents separating compared to parents who do not go 

through surrogacy given the comment that there are numerous cases where parental 

orders were awarded to intended parents that have separated – is the child’s welfare 

being considered carefully when considering surrogacy? 

Whether legal or not it is difficult to see how making payments to a surrogate can be 

stopped if the aim is not to taint the children with criminality. What would happen if 

the court didn’t authorise payments made retrospectively? Pg 132 

Pg 136 point 6.12 and Pg 148 point 6.84 – in that eventuality what would happen if 

the surrogate objects and does not want to hand over the child once born – who 

would then be the second legal parents of that child – would the surrogate’s spouse 

need to apply for legal parenthood? 

Pg 137 – how is genetic relation proven when conception takes place away from a 

regulated clinic? 

Pg 144 point 6.55 “We have the impression that the making of such an order is not 

as common when the case is heard by lay justices.” – is the data not available to be 

able to give a definite response on this rather than an impression. 



Pg 145 point 6.62 – it is hard to understand how the wishes of the child come into 

play when discussing children where intended parents are requesting a parental 

order following surrogacy given such parental order requests should normally be 

made within 6 months of birth – are there ever children where a parental order due to 

surrogacy is heard at a time in their life when they are able to express their wishes – 

if so why do such cases exist? Surely it is anticipated that children as a result of 

surrogacy should have the matter resolved at least within the first year of life? 

Pg 146 point 6.66 – why is it permissible for a report to remain confidential i.e. the 

parties concerned themselves are not made aware of what is being said about 

them? Would agree with Consultation Question 5. 

Given parental orders can potentially not be approved it seems risky to allow 

surrogacy to go ahead – what happens to children where parental orders are not 

approved – how is their welfare safeguarded? 

Pg 159 – first paragraph – this is the first time this document refers to the very 

special relationship between mother and child purely due to the pregnancy of the 

mother – it is therefore hard to understand why surrogates do not wish to be called 

surrogate mothers and how surrogates may be as young as 18 years when such 

young women are unlikely to have had children of their own and therefore will not 

understand the implications of being pregnant only to hand over the baby once it 

arrives. 

Pg 145 – Eligibility requirements for surrogacy does not stop women becoming 

pregnant and presenting as a done deal – given the already existence of the child by 

that point (or the foetus) then there isn’t anything that can be done to stop the 

process if the surrogacy arrangement is not an acceptable one i.e. child welfare not 

protected – by allowing surrogacy there will always be a back door for such children 

to be recognised in an attempt to try and protect such children which unfortunately is 

likely to lead to a number of women and children to be exploited. What happens to 

the child if neither the intended parents nor the surrogate are considered suitable 

from a child welfare point of view? 

Pg 176 – what happens when a child has 3 or 4 legal parents – is the child obliged to 

spend time with all of them – if they all live in the same house that would be OK if 

providing a stable home environment – but if they live separately potentially in as 

many as 4 different houses does the child have to spend time in all 4 different homes 

– this surely would be detrimental to the child by not having a specific place to call 

home? 

Pg 181 point 7.103 – in true surrogacy agreements where the surrogate genuinely 

decides to carry a baby for intended parents, if this is done properly with full 

discussion and consent why would the surrogate have the right to later object? This 

suggests that some surrogacy agreements are not considered fully or may start off 

as something else and then change to being surrogacy arrangements? 



Has there ever been cases where the surrogate objects to one set of intended 

parents but then agrees to a different set of potential parents? 

Pg 182 point 8.5 – given the possibility of having surrogacy arrangements to be 

agreed in retrospect it is unlikely that any such agreements will ever be denied due 

to the importance of ensuring the welfare of the child – but it raises questions 

Pg 184 point 8.9 – given the surrogate being pregnant will have a significant impact 

on her relationship with her spouse/partner it is difficult to understand how not getting 

agreement from her partner/spouse is acceptable – would there not be a risk to the 

welfare of the child/foetus during the pregnancy if the partner/spouse does not agree 

with the plans for surrogacy – there would also potentially be a risk to the health of 

the foetus from the partner if intimate relations are ongoing (likely) so consideration 

would need to be had as to the risk potentially posed from the partner – the welfare 

of the child should trump the autonomy of the woman. 

Pg 186 point 8.16 – is it currently legal to import a sperm sample and have it 

delivered to a personal residence for own insemination? How is traceability of such 

samples ensured? 

Pg 189 point 8.28 – 2 weeks time only for the surrogate to register an objection 

seems a relatively short period given what is at stake particularly if the surrogate 

may be initially unwell or have limited mobility immediately after the birth. 

Pg 190 point 8.30 – what possible example can be given for the surrogate to object 

to the intended parents to be legal parents and still be happy for the child to be cared 

by them? 

Pg 191 point 8.32 – how will the intended parents know the medical status of the 

surrogate – surely they do not have the right to know details of her medical status as 

they are not family members – “...consistent with our general policy that consent 

should be assumed if the surrogate does not positively exercise her right to object.” – 

the surrogate cannot object if she is acutely unwell or unconscious and surely there 

is a conflict of interest if the intended parents are meant to say whether she is likely 

to object or not based on the ability of the surrogate to make such a decision or not 

particularly as confidentiality must be given to the surrogate – I would assume the 

hospital taking care of the surrogate would not divulge information as to her medical 

status to the intended parents given they are likely to not be family members and 

therefore do not have a right to that information. 

Pg 191 point 8.33 – “short periods of incapacity” suggest a significant medical insult 

to the surrogate – it is likely that a surrogate having such periods of incapacity is 

seriously unwell – to suggest that asking the surrogate to provide positive consent to 

the intended parents acquiring parenthood when able to, given she would not be 

allowed to change her mind at a later time point seems inconsistent with how 

consent is provided. 



Pg 196 point 8.53 – by saying “..the surrogate’s spouse...would not be a party to the 

surrogacy arrangement” it is underling that the surrogacy is a “job” for the surrogate 

that her spouse/partner has no role in – the surrogacy by its nature will have a very 

significant impact on the surrogate’s relationship with her spouse/partner unlike other 

jobs and trying to separate the two seems wrong. A normal intimate relationship can 

have significant impact on the child while still in utero and yet the suggestion is that 

the surrogate’s spouse/partner would be considered as not part of the arrangement. 

Pg 198 point 8.65 – “A lack of consent, or exercise of her right to object, by the 

surrogate would be absolute and the child would be registered as the child of the 

surrogate” – why would this be the case when the child has sadly died but not when 

the child is alive and in need of being taken care of. 

Pg 204 point 8.84 seems contradictory – unclear what is being discussed and seems 

to centre on the fairness for the adults involved in the complicated situation rather 

than the welfare of the child. 

Pg 207 point 8.96 – the point of autonomy mentions the rights of the surrogate but at 

no point mentions that the welfare of the child needs to remain paramount, ahead of 

the rights of the adult surrogate 

Pg 208 point 8.99 this is a very important point – it is difficult to understand how 

carrying a baby can be seen as something the surrogate would not be emotionally 

invested in – it suggests that the woman’s body is simply seen as the necessary 

“oven” that will allow the baby to develop in, which is not what pregnancy normally is 

Pg 209 point 8.106 – the views of the surrogates have been taken into account – 

have the views of children born of surrogacy (once they have reached adulthood to 

be able to provide considered responses) also been sought? And if so how many 

such children have been asked? 

Pg 212 point 8.115 – the checklists referred to include the wishes of the child – if the 

child is old enough this is clearly paramount however it is difficult to understand how 

in surrogacy arrangements this is likely to ever be relevant if the case is truly a 

surrogacy one (i.e. the child should still be a babe in arms) 

In adoption cases there is numerous evidence of the importance for several adopted 

children to find out the details of their genetic parents/birth mother – why would it be 

different for children born of surrogacy – the need to know exactly where one comes 

from is likely to be true whatever the nature of conception etc. Again for adopted 

children many want to know why their parents abandoned them (or seemed to 

abandon them) – why would it be different for children born of surrogacy? 

Pg 217 point 8.132 – “...the intended parents should acquire parental responsibility 

automatically where 1. The child is living with them or being cared for by them and 2. 

They intend to apply for a parental order.” This suggests that in some occasions a 

child is being cared for by adults who do not yet have parental responsibility and do 



not yet have a parental order – does this mean that at the time of the birth the baby 

is simply handed over from the surrogate (the birth mother) over to the adults who 

wish to be the intended parents with no legal paperwork to confirm this 

arrangement? How do the hospital staff confirm this is acceptable – it is not usual 

practice to allow a child to leave with an adult that is not their confirmed parent. 

Pg 218 point 8.135 – 8.138 – if the surrogate and the intended parents may both 

have parental responsibilities how ensure the child welfare – where does the 

responsibility of one party start and stop? In particular if the surrogate retains 

parental responsibility but the child lives with the intended parents how can the 

surrogate discharge her parental responsibility? 

Pg 222 point 9.16 – the children would of course not have a lesser value within the 

family if they have a genetic connection to only one of their parents but the children 

themselves may very well wish to know what their genetic roots are. There are also 

implications for their own future families if they are not aware what their genetic roots 

are. 

Pg 226 point 9.32 – what are independent surrogates – are they looking for business 

as independent surrogates? 

Pg 229 point 9.42 – it seems strange to suggest a lighter touch for surrogacy as 

compared to adoption – in the setting of adoption a child already exists and needs to 

be taken care of – in surrogacy a child is yet to be created and it would be important 

to avoid conception if the setting is one where the welfare of the child cannot be 

guaranteed. While the surrogacy agencies are not directly dealing with children as 

the children do not exist yet they are putting in motion a set of events that will lead to 

a child being brought into the world and therefore the process needs to be properly 

regulated. 

Pg 231 point 9.50 – an individual is highly unlikely to have all the different types of 

expertise that is required to provide a surrogacy organisation – so why would it be 

possible to have an individual act as a surrogacy organisation – in such an 

eventuality there should at least be a list of the areas of expertise that need to be 

provided to be recognised as a surrogacy organisation. 

Pg 233 point 9.58 – are all the functions to be carried out by the one individual 

designated as the person responsible – one individual is unlikely to have the 

expertise to cover all the various roles – or can some be delegated to individuals with 

the relevant expertise? 

Pg 234 point 9.62 – how can the person responsible train the person responsible? 

Pg 237 point 9.76 – it is worrying that there is suggestion made that surrogates can 

be paid for their contribution over and above expenses even if the surrogacy 

agencies themselves are not – it raises queries as to why the surrogate wishes to 



enter into the arrangement – it may not be for the welfare of the child anymore – but 

rather it may be seen as a means to earn money for the surrogate.  

Pg 238 point 9.83 – “payment of high salaries” – presumably the salaries would be in 

line for carrying out roles of similar responsibilities in the health service 

Pg 240 point 9.89 – no other aspect of health care is allowed to advertise? 

Pg 244 point 9.109 remuneration for gamete donors while allowed raises concerns 

about potential remuneration for donors of other substances of human origin e.g. live 

kidney donors, blood donors, deceased organ and tissue donors – is it remuneration 

or an amount of money to cover expected expenses? The altruistic nature of 

donations from blood/organ/tissue donors i.e. not remunerated, is considered to be a 

factor in ensuring the safety of such donations. 

When looking at the child welfare is there consideration given of the physical ability 

of the intended parents to take care of the child – if the reason the intended parents 

are unable to have children through their own pregnancy is one of physical/mental 

health issues such that the likelihood of the intended parents being able to take care 

of the child well throughout their childhood is small or very unlikely would the 

surrogacy arrangement still be possible? 

Pg 248 point 9.127 – if there is good support for enforceable surrogacy agreements 

it is difficult to understand why this document has chosen not to be persuaded by 

such an opinion? Why ask the question again if it has already been previously 

answered? If there is genuine concern as to whether this has been properly 

understood previously it is important to explain fully what is meant by enforceable 

before asking the question on this occasion. 

Pg 248 point 9.131 – it is unusual to think of a surrogacy arrangement as needing 

negotiation – we would never use such terminology when considering an altruistic 

live kidney donation – it is not a negotiation but rather an altruistic gesture 

Pg 249 point 9.134 – it is a concern though that commercial organisations are 

involved in such work. 

Pg 250 point 9.135 – charging for negotiating – suggests negotiation for the highest 

bidder – it is unclear why identifying a suitable surrogate is seen as negotiation. 

Pg 250 point 9.140 – raising awareness is different to advertising – the latter does 

not sit well with an altruistic act. There is no advertising for live kidney donations for 

example but there is awareness raising. 

Pg 252 point 10.1 – if no genetic link is necessary how is it different to adoption? And 

if suggesting that a medical necessity is not required there is a real risk of children 

becoming a commodity. 



Pg 252 point 10.5 – the value of friendship between the surrogate and the intended 

parents would suggest that the surrogacy arrangement was truly an altruistic one, 

and is likely to help the child in the future come to terms with their origin. 

Pg 275 poing 10.101 – in traditional arrangements how is the genetic link confirmed, 

unless DNA testing is carried out once the baby is born, particularly if the surrogate 

has intimate relations with her partner? 

Pg 277 point 10.107 – finding out that one’s intended spouse/partner was carried by 

the same surrogate at that stage is way too late and likely to have significant 

negative impact on the individual – it is difficult to see how that can always be 

avoided but mandating that such information is provided to children at an age prior to 

forming such relations would go some way in mitigating but not eliminating that risk. 

Pg 278 point 10.112 – what would an individual finding out that information at that 

late stage in their relationship be expected to do – it is difficult to understand how 

finding out such information at that stage will help such individuals – it is important 

that such information is available to them at an earlier stage although relationships 

are now becoming incredibly complicated. 

Pg 278 point 10.113 – fining out that one’s marriage is void due to being in a 

relationship that is in a prohibited degree must be incredibly damaging. It is difficult 

to understand how such individuals will go on as the feelings they have felt for their 

partner will not suddenly be switched off. 

Pg 279 point 10.114 – not only should children born through gamete donations 

and/or surrogacy know this information but should also have access to the details of 

all other half siblings or full siblings and other individuals born through the same 

surrogate at an early stage – in the same way that children born through traditional 

methods know from an early start who their siblings are and who their birth mother is 

and therefore know which individuals are in a prohibited degree and are able to love 

them as siblings and not as potential partners. 

Pg 281 point 10.126 – it is unclear why an intended parent who has no genetic link 

and who never had any contact with the child at all due to circumstances i.e. 

separating from other intended parent prior to the child’s birth, would be registered – 

wishing a child but not being genetically related to the child and not ever being 

involved in their upbringing is possibly too far removed? 

Pg 285 point 11.12 “...it is always better for a child to be born rather than not.” – such 

an argument can justifiably be made in the setting of abortion or not but not when 

discussing surrogacy when the child doesn’t exist at all except as separate gametes 

and a child will only result secondary to medical intervention or home insemination 

(but not through usual intimate relations) – that child is being conceived but at the 

point of discussing the potential suitability of the intended parents to be parents the 



child does not exist yet and therefore the argument at the beginning of this point 

cannot be made. 

Pg 285 point 11.14 why would any intended parent wait 13 years to make a parental 

order application – was the arrangement a surrogacy arrangement in the first place? 

Pg 286 point 11.19 it is difficult to understand the logic behind wishing to abolish the 

time limit – if surrogacy is better regulated there would be no excuse for intended 

parents not being aware what is required from a legal perspective. 

Pg 287 point 11.25/11.26/11.29 – cases such as this raise concerns about the 

intentions of some adults who chose to go down the surrogacy route – it is difficult to 

understand how all the adults in the situation were interested in the children’s welfare 

– it does however raise questions as to the link between a surrogate and the children 

she has carried which must surely be strong in at least some if not all cases.  

Pg 301 point 12.21 – if a person in a couple wishes to get a single parental order 

what does it say about their relationship with their partner and therefore the likely 

stability of the future family circumstances for the child involved? 

Pg 301 pint 12.24 – whether a marriage includes a sexual relationship surely is a 

private matter and has nothing to do with how that couple will take care of their child 

– there is however a difference in the level of commitment of 2 individuals who chose 

to marry and be together as different to two friends who live in the same house. 

Pg 304 point 12.37 – if there is no genetic link and therefore the intended parents 

have not sought a parental order who is the child living with – if living with the 

intended parents but they are not the legal parents how did the state of affairs come 

about – was the child simply handed over at birth? 

Pg 204 point 12.38 – what is the difference between double donation in surrogacy 

and adoption? 

Pg 307 point 12.53 – this lack of ability to contact international surrogates raises 

significant questions as to the likely exploitation of these surrogates and raises 

concerns re the possibility of children trafficking. 

Pg 312 point 12.74/12.76 – numerous examples are being provided of intended 

parents breaking up, falling out with the surrogate etc – it is difficult to understand 

how the welfare of the child is guaranteed given the adults can do what they wish – it 

feels too complicated to guarantee the welfare of the child. Do we as adults have the 

right to a child at all costs? It is hard to understand how the individuals whose child it 

is genetically would be the one to leave the child behind? What will this information 

do to the child once it becomes aware of this? 

Pg 314 point 12.84 – making surrogacy easy to access may very well lead to 

surrogacy of convenience – it raises concerns re the ability of such women to put 



their child first in every situation once they are born. Pregnancy is often the easy part 

for women able to medically become pregnant – parenting is much harder, lasts 

longer and requires much more of oneself to ensure the welfare of the child. 

Pg 318 point 12.105 – “...if sperm was donated and provided through a fertility clinic.” 

However if insemination happens in the home how confirm the result – how ensure 

baby was not conceived through surrogate’s partner if she has a partner? 

Pg 322 point 12.127 – an upper age limit should be defined for at least one of a 

couple and certainly for single parents – while the upper age limit may be seen as 

relatively arbitrary it will however remove any doubt that elderly intended parents 

may not have the welfare of the child fully at heart in the case of surrogacy where the 

child is yet to be born at an age where the intended parent is already advanced in 

age. 

Pg 325 point 12.141 – besides age and maturity having experienced pregnancy and 

childbirth are important to ensure the surrogate is ready for the emotional impact of 

being pregnant and of then handing over the baby – surely surrogates should be 

much older if they have never had a child of their own, or if they do go ahead with 

surrogacy at the age of 18 years of age then it would be helpful if they have already 

experienced pregnancy and be comfortable they understand the emotional impact of 

handing over a baby. 

Pg 326 point 12.146 – we have a duty to the surrogate’s health and also to the 

health of the baby. 

Pg 326 point 12.148/12.149 – by not having an upper age limit it is likely that clinics 

may feel pressured to go ahead as all cases are likely to be emotionally difficult.  

Pg 328 point 13.12 – a multiple pregnancy is necessarily more risky than a singleton 

– are multiple embryos routinely transferred in surrogacy? 

Pg 329 point 13.13 – naturally conceived children are not tested pre-conception (or 

rather their parents are not tested) for the risk of transmission of autosomal 

recessive genes – so if happy to have this disparity it would also be acceptable to 

have other disparities – so for example carrying out a fitness to be a parent in the 

case of a surrogacy situation may be indicated – due to the difficulties in going 

through surrogacy it would be sensible to ensure the intended parents are 

considered to be suitable for the sake of the welfare of the child. 

Pg 329 point 13.14 – what if the surrogate changes partner during the pregnancy – is 

the new partner then also tested – if the latter is then found to pose a risk what would 

happen? 

Pg 329 point 13.15 – there is a lot of effort made to avoid transmission of infection in 

all other areas of health care – to not have the same high standards in surrogacy 



when a new life is about to be created seems counterintuitive. Testing to ensure the 

welfare of the child should be part of the process. 

How many stakeholders have been spoken to and who were they? 

Pg 333 point 13.32 – by the very fact that surrogacy does not happen naturally but 

requires some form of intervention suggests that the implications are different to 

natural conception so trying to manage the two in an identical manner is not 

necessarily the answer. It is important to identify what is different between natural 

conception and surrogacy and manage them accordingly. 

Pg 334 point 13.35 – implications counselling is a requirement for gamete donation 

so it would make sense that it would also be considered a requirement for surrogacy 

which is likely to be a bigger emotional ask. 

Pg 334 point 13.36 – it would be important that intended parents/surrogate do 

understand the implications of a parental order – getting counselling shouldn’t delay 

the process too much? 

Pg 334 point 13.38 – I agree that surrogacy will necessarily affect the surrogate’s 

partner and therefore he/she should be offered counselling – but by the same token 

he/she should also be involved in the decision making process of whether to go 

ahead or not – previously it was mentioned that the partner would not be involved in 

the decision making due to the autonomy of the surrogate – however to create a new 

family we should not jeopardise existing ones. 

Pg 336/337 point 13.47/48 – surrogacy is not the natural way to conception and as 

such is associated with more emotion and risks – implications counselling will inform 

the parties of what is involved but will not provide an assessment of whether the 

surrogate/intended parents are likely to be able to cope with a surrogacy situation – 

the handing over of a child that one has carried shouldn’t be viewed lightly and the 

risk that the arrangement breaks down would have significant implications for all 

concerned; carrying out an assessment to ensure all are likely to be able to cope 

would be sensible. 

Pg 337 point 13.50 – is this charging for profit? 

Pg 337 point 13.52/13.53 – in a well defined, well regulated system would 

independent legal advice remain a requirement – this suggests significant variability 

– is it not possible to have a standard agreement where most cases would fit into?  

Pg 338 point 13.55 – I am unclear how a surrogacy agreement which should be 

based on altruism can be compared to a pre-nuptial agreement? The latter is usually 

purely financial – are we suggesting therefore that surrogacy is in many cases purely 

financial for at least one party? 



Pg 339 point 13.62 – given the significant legal and financial implications it is unclear 

how this would fit into NHS provided care. 

Pg. 341 point 13.70 – at what criminal behaviour will the line be drawn? And Pg 343 

point 13.78 – individuals who have been previously been convicted of dishonesty are 

unlikely to make good role models and be good parents – the welfare of the child 

should come before the right of the adult to have a child. There was previous 

argument made that every effort would be made to avoid the taint of criminality for 

children. 

Pg 342 point 13.72 – clinics are normally involved in the medical management of 

patients not in their criminal assessment – that responsibility should not fall to a 

clinic. 

Pg 343 point 13.79 – how is this keeping the welfare of the child at the heart of the 

arrangement? This is not about the rights of the individual to privacy but about the 

welfare of the future child. 

Pg 347 point 13.95 – despite the arguments put forward that most individuals are 

able to consent to operations without having gone through them before, most 

individuals put in the situation of needing an operation do not have a viable 

alternative and consent is given to the best of their ability; asking a woman who has 

just given birth to a child to give up that child is not natural and therefore the welfare 

of the child needs to be taken into consideration were the woman to change her 

mind and the child end up being embroiled in a court case of custody. Making it a 

requirement for the woman to have previously had a child affords some protection 

against this as the woman will have had some experience of pregnancy and the 

emotional impact. On the other hand if of a certain older age (?how old) and also 

clear to the woman that she will never want her own biological children then such 

women would potentially be considered for surrogacy. 

Pg 348 point 13.99 – having clearly identified the risks of multiple pregnancies it is 

disappointing that the recommendation being pushed forward is that there should be 

no limit placed on the number of surrogacy arrangements a woman can enter into – 

that puts the onus on the medical field to try and limit the number which would not be 

straightforward due to the emotional nature of this. There should be a limit applied 

unless this is to become a chosen profession. 

Pg 359 point 14.35 why is the question of expenses linked to the granting of a 

parental order – surely a parental order can be granted based on the welfare of the 

child i.e. are the intended parents fit to be so and will they take care of the child etc, 

on the other hand whether the intended parents can pay the amount mentioned or 

whether the surrogate should hand it back can be decided independently of the 

parental order decision unless of course the handing over of the child by the 

surrogate is dependent on the payments which would suggest there is a commercial 

element to the surrogacy agreement raising concerns about the selling of children. 



Pg 359 point 14.4 the document is keen to avoid the potential criminalisation of 

intended parents/surrogates but does not seem to be concerned about the potential 

of the commercialisation of children. 

Pg 362 point 14.49 – if we are ready to consider paying surrogates for their services 

then we seem to be ready to consider this as a profession even if a temporary one 

Pg 362 point 14.5 – criminality is also a fact of life we however as a society do not 

condone it. 

Pg 362 point 14.52 was the survey carried out of a representative subset of society? 

Pg 362 point 14.53 – the risks and potential longer-term consequences are akin to 

that of a live kidney donor for example yet there is no attempt to pay such altruistic 

donors beyond expenses. 

Pg 363 point 14.54 surely this is not an argument of ensuring that women are paid 

for their services – pregnancy is so unique and precious – surely we do not want a 

society that has to buy its children? 

Pg 363 point 14.55 – how is being pregnant work? I was under the impression that 

surrogacy was not being promoted as a profession. 

Pg 365 point 14.63 – a fixed fee would protect the intended parents from being 

“fleeced” but does not necessarily mean that women may not enter a surrogacy 

arrangement for the financial incentive unless the sum of money is really such as to 

cover only reasonable expenses 

Pg 365 point 14.65 – the document continues to refer to a fixed fee to pay the 

surrogate fairly rather than refer to ensuring the surrogate’s expenses are covered 

suggesting that the aim is payment rather than covering expenses. 

Pg 366 point 14.66 it is disappointing that this group of donors is given a fixed fee 

while other donors e.g. blood, organ, tissue donors are not compensated other than 

to cover expenses for live organ donation 

Pg 366 point 14.67 – the document considers a fixed fee over and above incurred 

costs again suggesting payment of surrogate (temporary employment) rather than 

covering expenses (latter may be significant but still expenses) 

Pg 366 point 14.68 the fact that fee could be based on the minimum wage again 

suggests surrogacy is being viewed as employment. 

Pg 367 Figure 3 really describes surrogacy as an employment and interestingly uses 

the rate for those aged 25 years and above even though the minimum age is being 

suggested to be 18 years of age. 



Pg 367 point 14.71 “...the inability to receive payment may deter women from acting 

as surrogates.” The concern being raised is not being out of pocket for expenses due 

to pregnancy but for not being paid – this is therefore seen as an employment 

opportunity by such surrogates. 

Pg 370 point 7 – why would recoverable loss of income be limited to a period of 2 

months – if the surrogate has suffered significant harm as a result of the pregnancy 

should she have to bear the burden of that going forward? But for the surrogacy she 

is likely to have been in a position to continue to work. 

Pg 374 point 15.2 – it is difficult to understand how paying a woman for the service of 

being a surrogate can be described as non-commercial when it is not attempting to 

cover expenses but to offer an outright payment. 

Pg 374 point 15.3 the fact that the consultation was not specific enough to be able to 

confirm which types of payments would be supported does not mean that an attempt 

at defining such expenses should not be made. 

Pg 375 point 15.7 who are the stakeholders, how many were there and did they 

represent society at large? This would undermine how donors (surrogates are most 

akin to donors) of substances of human origin i.e. blood, organ and tissue donors are 

treated in the UK. 

Pg 380 point 15.31 it is an interesting concept that a surrogate (who earlier in the 

document have been quoted as saying they do not want to be referred to as a 

surrogate mother) would still be entitled to maternity payments given the surrogate is 

handing over the child to the intended parents  - would the intended parents also be 

entitled to maternity/paternity leave too over the same time period? 

Pg 385 point 15.57 I can understand that intended parents would wish to give a gift 

to a surrogate and what that should be should be left to the intended parents – 

however the fact that this is being discussed in this document suggests a gift of 

significant monetary value – drawing a parallel no gift is normally given to the family 

of organ donors who having allowed donation to go ahead will have saved the lives 

of a number of different patients. 

Pg 386 – payment for being a surrogate suggests the role of the surrogate is 

something that can be purchased 

Pg 386 point 15.65 how can the surrogate’s gestational services be separated from 

the transfer of the child – this really points to the surrogate being able to carry a child 

as something that can be purchased. 

Pg 394 point 15.100 – what lifestyle agreements are normally put in place re 

surrogates? Till now the document does not address how to ensure the safety of the 

child while still in utero. 



Chapter 16 – how is the health and safety of the child in utero ensured in 

international surrogacy cases? 

I have not read the chapter on international surrogacy in detail (document fatigue!) 

but I wonder whether a way forward is to have a bilateral agreement with countries 

offering surrogacy. 

No comments from chapter 17 onwards as have not been able to read them. 
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Scottish Council on Human Bioethics Response (SCHB) 
 
The Scottish Council on Human Bioethics (SCHB) will only respond to the questions of the enquiry which 
relate to its remit.  
 
Executive Summary: 
 
The new Law Commission’s consultation paper entitled ‘Building families through surrogacy: a new law’ is 
extensive, informative and useful in recognising that the legislation in the area needs reforming in the UK.1 
However, from an ethical perspective, it is unfortunately rather short (only 8 specific pages out of 475) and 
incomplete. In addition, and more seriously, it seeks to resist any new ethical discussions about surrogacy, 
as such. This is regrettable, and actually quite concerning, since as with any consent process with patients, a 
society as a whole, is similarly entitled to reconsider its consent to a procedure through its parliament, at any 
time, especially if it contentious. This is a very serious and unprofessional omission on behalf of the Law 
Commission as well as the Scottish Law Commission. A responsible ethical examination of a procedure 
always requires an honest re-evaluation of both the advantages and risks arising.  
 
Moreover, it is not sufficient for the consultation to just take as its starting point that “surrogacy is an 
accepted form of building a family, as recognised by the [government]”.2 Indeed on such a basis, a 
procedure, such as slavery, would never have been abolished in the UK. But it is also democratically 
unacceptable since it is an unprofessional dogmatic statement which cannot be the basis of any responsible 
legislation. Indeed, this present consultation becomes meaningless if the very basis of accepting surrogacy is 
so precarious. How is it possible to adequately respond to a consultation which is built on such doctrinaire 
and unsubstantiated assumptions relating to the very acceptability of surrogacy?  
 
In addition, the consultation seems to overlook the reasons why most European countries have completely 
prohibited surrogacy in all its forms. This means that the majority of parliamentarians in these states agree 
that the possible advantages of the procedure are disproportionate to the risks for all involved, including to 
the surrogate women who are generally motivated by selfless compassion towards childless individuals. 
Consequently, it is completely inappropriate for the UK to just ignore the arguments against surrogacy of its 
neighbours while simply stating that it is ‘correct’ in its own position.  
 
The consultation also seems to limit most of the discussion on ethics to the possible exploitation and 
commodification of the woman3 who may accept to become a surrogate while presenting some form of 
commercialisation of the procedure as an appropriate way forward. In this regard, it indicates that “the ethical 
debate around surrogacy reflects a tension between autonomy and paternalism.”4 But, again, this is difficult 
to accept since a number of other important ethical challenges exist with respect to the procedure. For 
example, many would argue that limiting surrogacy is not, in fact, based on paternalism, which represents 
some kind of interference on persons against their will, with the intention of protecting them from harm.5 
Indeed, an important philosophical difference exists between persons selling (or renting) their bodies or parts 
of their bodies, as such, which is seen as unacceptable in a civilised society, and these individuals being 
paid for the work of their bodies, such as in employment. For instance, it is not paternalistic to limit a person’s 
autonomy to sell themselves into slavery to pay for a very large expense which they cannot, otherwise, 

 
1 Law Commission & Scottish Law Commission, Building families through surrogacy: a new law, 2019 
 
2 Law Commission & Scottish Law Commission, Building families through surrogacy: a new law, Summary of Consultation Paper 
2019. 
  
3 Law Commission & Scottish Law Commission, Building families through surrogacy: a new law, 2019, p. 33. 

 
4 Law Commission & Scottish Law Commission, Building families through surrogacy: a new law, 2019, p. 40. 

 
5 Stanford Encyclopedia of Philosophy, ‘Paternalism’. Accessed on 2 October 2019 from 
https://plato.stanford.edu/entries/paternalism/ 
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address. This is because the commercialisation of the body, as such, would undermine the very fabric of 
civilised society.  
 
Furthermore, the consultation document indicates that: “The law governing surrogacy dates, in part, from the 
mid-1980s, when society and attitudes around surrogacy differed greatly from today. In short, the law relating 
to surrogacy is now outdated and needs to be changed to reflect current attitudes towards surrogacy, and 
understandings of how this way of building a family works.”6 
But again, because this statement is not substantiated by any appropriate references, it is impossible to 
know whether this account is true and reliable. Such a presumption and lack of rigour cannot be acceptable 
as an appropriate basis for reforming legislation.  
 
Interestingly, the consultation does recognise that no real and extensive discussion and attitudinal research 
amongst members of society in the UK relating to surrogacy has taken place.7 This is surprising since any 
investigation should normally be carried out before any legislation is proposed or amended. Moreover, an 
enquiry would be very useful since, even for the most informed of commentators, many of the questions 
relating to surrogacy are complex, such as: 
 

- Should a woman ever be encouraged to detach herself, psychologically, from her gestating child? 
 

- What do the intended parents mean when they say that they want a child ‘of their own’? 
 

- Can the ethical and relational identity challenges arising from the use of donor eggs and/or sperm ever 
be resolved for the donor, the intended parents, and the resulting child? 
 

- Can persons ever own (or rent) their bodies, as such, in a civilised society? 
 

- Is there a risk of commodification of children born from commercial surrogacy both in the UK and 
abroad? How will the children resulting from commercial surrogacy understand, or consider, the 
manner in which they were brought into existence, when they become more mature? 
 

- Should procedures, which are prohibited in the UK, be legalised just because some individuals are 
going abroad to bypass the law?   
 

- What kinds of psychological risks would exist for the surrogate or the child if the latter is immediately 
taken away after birth?  

 
- Why is there no requirement for discussion and agreement concerning the detection of disability and 

its management (such as a termination of the pregnancy)? What would the rights and interests be of a 
disabled fetus or those of the surrogate if she disagrees with the intended couple on the definition of 
acceptable risks of disability? 
 

Until such questions are seriously considered (and answered) it is difficult to accept this consultation as 
being adequate or reliable since it does not really address, or give any information about, the core ethical 
challenges. Again, if the principle of providing appropriate information in the consent procedure is seen as 
important for patients, then it is also important for democratic societies and parliaments before they make 
decisions, such as in considering different forms of surrogacy. 
 
As it stands, the consultation seems to have been put together by a small number of well-meaning 
organisations and stakeholders. But it is not just the views of those involved in surrogacy arrangements that 
matter in determining whether legislation should be amended but those of the whole of society. And such a 
societal consultation has certainly not been undertaken.  

 
6 The Law Commission and the Scottish Law Commission, Building Families Through Surrogacy: A New Law (Summary of Consultation 
Paper), 2019, p. 7. 

 
7 Law Commission & Scottish Law Commission, Building families through surrogacy: a new law, 2019, p. 3. 
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Moreover, a number of the proposals being present to the surrogacy problems are unproven, disturbing and 
even scandal-prone solutions. Proposals which may undermine the very basis of civilised society. In addition, 
there is no real evidence that the alarming solutions being suggested are what the general public really 
wants. This is because the consultation seems to limit the possible ways forward in a manner which, to be 
honest, may be considered as a form of undue constraining and even coercion of the responder. 
 
The SCHB notes that many statements in the present consultation relate to the wishes of the intended 
parents or the surrogate, but the possible views of the children being brought into existence through 
surrogacy seem to be overlooked. The ‘Right to have a child’ by intended parents seem to have priority over 
any rights of children born through surrogacy. In other words, the proposals seem to have been driven by, 
and largely serve the interests of, those who wish to benefit from surrogacy, but with little concern for 
surrogate women or the children who are born. This differential would be further widened if surrogacy 
became a commercial relationship. 
 
The purpose of any law is not merely to licence activities that some autonomous individuals within society 
seek to access. Rather the law must protect those who may be harmed by others. In this regard, the SCHB 
would like to consider the following serious ethical concerns:  
 
1. Concerns relating to the surrogate woman 
 
The use of a surrogate woman to gestate the child for someone else is one of the main concerns relating to 
the whole procedure. These include the reality that she is expected to psychologically detach herself from 
her gestating child and give it up at birth. Risks also exist that the surrogate mother may just be seen as the 
means to an end with the resulting possibility of exploitation. Indeed, there is an instrumental logic that 
persists in surrogacy, among other reproductive technologies, which needs to be developed. 
 
1.1. The psychological risk of detachment towards the gestating child 
 
Generally, a woman who knows that a child is growing inside her feels very strong bonds of mutual 
belonging with it. This is because she enters into a kind of relationship with the child she is gestating at a 
time when it is growing from its most vulnerable and smallest size into a fully-grown baby. It is also one of the 
most important times in the life of this child - one where he or she is entirely dependent on others and most 
in need of protection and unconditional acceptance. In this regard, one of the central objections to surrogacy 
is that it involves an expectation of deliberate detachment between the surrogate mother and the child she is 
carrying.8  
 
Furthermore, it may be suggested that the relationship between mother and child is itself undermined by 
surrogacy since, in the procedure, a woman deliberately becomes pregnant with the aim of giving up the 
child after birth which is a very detrimental way of considering pregnancy.9 Questions can be asked relating 
to the kinds of relationships surrogates are expected to have with the gestating child. This is because, with 
the procedure, a woman’s detachment from her child in the womb is accepted and even encouraged - a 
situation which would very much be discouraged in any traditional pregnancy.10 
In this respect, the New Zealand neuroscientist and bioethicist, D. Gareth Jones, explains: “Relationships are 
critical to what we are as human persons.” 11 Because of this, he is very concerned that: “Surrogacy ...  
places the development of a crucial relationship in jeopardy, and it does this intentionally ... This is a very 
high price to pay for providing an infertile couple with a child.”12 

 
8 D. Gareth Jones, Manufacturing Humans, Leicester: Inter-Varsity Press, 1987, p. 204-205. 
 
9 Department of Health & Social Security, Report of the Committee of Inquiry into Human Fertilisation and Embryology, 1984, London: 
Her Majesty’s Stationery Office, p.44-45. 
 
10 Scott B. Rae and D. Joy Riley, Outside the Womb: Moral Guidance for Assisted Reproduction, Chicago: Moody Publishers, 2011, p. 
183. 
 
11 D. Gareth Jones, Manufacturing Humans, Leicester: Inter-Varsity Press, 1987, p. 204-205. 
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Jones further comments:  
 

“However numerous our objections to surrogacy, a central one is the deliberate breaking of that intimate 
relationship between the biological or carrying mother and the child. Relationships are critical to what we 
are as human persons. Surrogacy therefore places the development of a crucial relationship in jeopardy, 
and it does this intentionally.”13 

 
Thus, a pregnancy cannot be seen as being unimportant for both the mother and the child. Instead, it 
represents a very significant natural relationship of dependency on the mother by the prenatal child for his or 
her survival and protection.14 
 
1.2. The psychological risk of relinquishing the child at birth 
 
Concerns also exist as to what is actually happening when the surrogate mother relinquishes the child at 
birth. This is because she may feel a very strong bond of mutual belonging with the child arising from the 
gestational experience. But even if it was possible for a surrogate to relinquish the child to whom she has 
given birth, it is not a psychological feature that society should ever encourage even on the basis of altruism. 
As Jones explains:  
 

“The welfare of the surrogate mother also needs to be considered from another angle, and this is her own 
reaction to the loss of ‘her’ baby. Far too little attention has been paid to this, or to the guilt and despair 
she may experience in later years. While the reactions of surrogates will undoubtedly vary, the loss of the 
child is as real for her as for the woman whose child has been adopted or the woman who has had a still-
birth.”15 

 
Of course, it may be suggested that surrogacy is similar to adoption in that the surrogate mother relinquishes 
the child at birth to the commissioning parents. But this may not, in fact, be true since in adoption the 
adoptive legal parents are not deliberately bringing into existence a child to be relinquished. In this regard, 
the American bioethicists, Gilbert Meilaender, explains that when a child is relinquished for adoption, the 
woman who rears that child is rightly described as his or her mother, adding:  
 

“But this, again, only indicates that adoption is not analogous to surrogacy. The child adopted is not 
conceived in order to be given up. The child is already on the scene presenting in his person a need for 
care. Adoption is a procedure designed to answer that need already present. By contrast, perhaps the 
greatest moral difficulty with surrogacy is that the surrogate is being invited to conceive a human being as 
a means to satisfying someone else’s desire to have a child.”16  

 
Some courts, in the USA, have already compared gestational surrogacy to a form of baby-sitting lasting nine 
months. But this very much underplays and overlooks the deep psychological relationship a surrogate may 
develop with her gestating child. Indeed, very deep emotional bonds may develop between the surrogate 
and her child which the woman would have to break when giving over the child to the intended parents.  
Moreover, the genetic element cannot be seen as having priority over all other aspects. The moral 
philosopher, Norman Ford, indicates: 
 

 
12 D. Gareth Jones, Manufacturing Humans, Leicester: Inter-Varsity Press, 1987, p. 204-205. 
 
13 D. Gareth Jones, Manufacturing Humans, Leicester: Inter-Varsity Press, 1987, p. 204. 
 
14 Normam M. Ford, The Prenatal Person: Ethics from Conception to Birth, Blackwell, Oxford, 2002, p. 115. 
 
15 D. Gareth Jones, Manufacturing Humans, Leicester: Inter-Varsity Press, 1987, p. 206. 
 
16 Gi bert Meilaender, Bioethics: A Primer for Christians (Third Edition), Grand Rapids: Eedermans Publishing Co. 2013. p. 23. 
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“Where donor gametes are legally permitted in [artificial reproductive technology] ... with the consent of 
one’s partner, common law has usually, and rightly, been changed by statute law to determine that the 
birth mother is the legal mother of the child rather than the genetic mother. Even the legal sanctioning of 
altruistic surrogacy would weaken the importance of motherhood.”17 

 
This means that a woman should never legally be forced to relinquish a child after birth against her will.18 
For example, in the UK at present, legislation always recognises the birth mother as the legal parent 
including for surrogates. It is only in follow-up legal proceedings that the child may be relinquished to the 
commissioning parents (but this is not automatic).  
 
Even when surrogacy is undertaken for altruistic aims in a spirit of compassion, the dangers of psychological 
harm are substantial. For instance, when surrogacy takes place within an extended family setting between 
sisters, surrogate arrangements are fraught with unforeseen complications for all involved and should never 
be encouraged.19 
 
1.3. Risks of dispute between the surrogate and commissioning parents 
 
When a number of participants are involved in a surrogacy procedure, a risk exists that real difficulties may 
arise after the initial arrangements. For example, when the child is born disabled and the intended parents 
then refuse to accept the child which they had ‘commissioned’.  
 
In 2010, it was reported that a couple in Canada had engaged a surrogate to carry their child but then 
discovered, during an ultrasound examination in the first trimester of the pregnancy, that the foetus was likely 
to have Down’s syndrome.20 The couple then asked the surrogate to have an abortion for which she 
expressed some concerns. But the couple had entered into a contract with the surrogate before the gestation 
began stating that if the she refused the eventual request for an abortion, then the couple would be absolved 
of all further responsibility towards the child. In the end, the surrogate agreed to the abortion but this case 
demonstrates the potential complications and significant ethical difficulties that may arise from surrogate 
arrangements.21  
 
One of the most famous surrogacy disputes, which exemplifies the risks of bringing a child into existence 
outside the exclusive embodied loving relationship of a married couple, took place in 1997 in California. This 
arose when an infertile couple, Luanne and John Buzzanca, contracted three separate adults, a sperm 
donor, an egg donor and a surrogate woman, to bring ‘their’ child into existence through in vitro fertilisation. 
A baby girl was subsequently born in 1995 called Jaycee. But before the birth took place and after the 
Buzzancas signed a contract with the surrogate, John decided to leave his wife and filed for divorce.  
At the divorce hearing, it was ruled that John should pay child support which he later appealed since he 
considered that the baby was not a child of the marriage. In the meantime, the surrogate filed for custody of 
the child which she later dropped, and Luanne took responsibility of the baby girl while continuing to sue her 
estranged husband for child support.  
In 1997, a superior court ruled that the child had no legal parents responsible for her care and that John 
Buzzanca was not obliged to pay child support. This was because the baby girl had two gametal, two 
commissioning non-biological parents and a surrogate mother who had relinquished her parental rights 
through the surrogacy agreement.   

 
17 Normam M. Ford, The Prenatal Person: Ethics from Conception to Birth, Blackwell, Oxford, 2002, p. 115. 
 
18 Department of Health & Social Security, Report of the Committee of Inquiry into Human Fertilisation and Embryology, 1984, London: 
Her Majesty’s Stationery Office, p.44-45. 
 
19 D. Gareth Jones, Manufacturing Humans, Leicester: Inter-Varsity Press, 1987, pp. 205-206. 
 
20 Hyder, N. (2010). ‘Couple request surrogate mum to abort over disability’. BioNews, 579. 
 
21 Andrea Braverman, Polly Casey and Vasanti Jadva, Reproduction through surrogacy: the UK and US experience, in Reproductive 
Donation, Martin Richards, Guido Pennings and John B. Appleby (eds.) Cambridge: Cambridge University Press, 2012, p. 294. 
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The case, as a result, went to an appeal court in 199822 whereby a panel of three-judges ruled unanimously 
that both John and Luanne were to be considered the legal parents of the baby girl because she would never 
have been born had not Luanne and John both agreed to have a fertilised egg implanted into a surrogate 
mother. Thus, the judges found that the child’s conception was every bit as much the responsibility of the 
Buzzancas as if things had been done the old-fashioned way. 
 
1.4. The risk of Commodification and Objectification of the Surrogate 
 
A number of other ethical questions relating to surrogacy exist. One of these is that surrogate women are 
allowing themselves to be used as a kind of human incubator for someone else’s child. Indeed, it may still be 
very difficult, in practice, to ensure that such a relationship does not reflect some exploitative connotations.23  
Thus a real risk of commodification of the women’s body exists which describes the treatment of a human 
being as an interchangeable marketable commodity which can give rise to commerce. A commodity has a 
price and only an instrumental value. But with surrogacy there is also a risk of ‘objectification’ which 
describes the treatment of a human being as a thing or an object, disregarding his or her personality and 
inherent dignity.  
 
It is because of such risks that Article 3 of the EU Charter of Fundamental Rights indicates that: “In the 
fields of medicine and biology, the following must be respected in particular ... the prohibition on making the 
human body and its parts as such a source of financial gain”. 
Similarly, the Council of Europe Convention on Human Rights and Biomedicine indicates in Article 21 
that: “The human body and its parts shall not, as such, give rise to financial gain.” 
 
Risks of commodification and objectification are very real when it is the women most needing money who 
become surrogates. Society could then be faced with the unacceptable situation where the use of human 
bodies, as such, could have a price with the possibility of contracts being written up. Gilbert Meilaender 
explains: “Clearly, the child then becomes an object, and, if money is paid [to] the surrogate, a commodity. 
She makes of the child’s person and of her body and its procreative powers instruments in service of others’ 
purposes.”24 
 
Christina Weis also argues with respect to the biological stratifications and the commodification of 
reproductive capital in Russia that: 
 

“… surrogacy workers and client parents are socially stratified. Client parents possess more economic, 
social and cultural capital than their surrogacy workers, and have access to resources that the latter do 
not. Further, I have shown that surrogacy in Russia is framed as an economic transaction and that 
consequently, surrogacy workers perceive carrying a contracted and commissioned pregnancy as a form 
of work/temporary employment.”25 

 
Moreover, it is argued that the inherent human dignity of a woman is assaulted when she uses her uterus for 
financial profit and that she is just being considered as an incubator for someone else’s child. But, since real 
risks exist in gestating a child, no woman should ever be asked to undertake a pregnancy for another woman 
in exchange of money.26  

 
22 Buzzanca v. Buzzanca (1998 Cal. App. Lexis 180), 10 March 1998. 
 
23 D. Gareth Jones, Manufacturing Humans, Leicester: Inter-Varsity Press, 1987, p. 203. 
 
24 Gi bert Meilaender, Bioethics: A Primer for Christians (Third Edition), Grand Rapids: Eedermans Publishing Co. 2013. p. 23. 
 
25 Christina Weis, ‘Reproductive Migrations Surrogacy workers and stratified reproduction in St Petersburg’, PhD thesis De Montfort 
University September 2017Section 6.2. (p. 187). 
See also https://www.opendemocracy.net/en/beyond-trafficking-and-slavery/workers-or-mothers-business-of-surrogacy-in-russia/ 
 
26 Department of Health & Social Security, Report of the Committee of Inquiry into Human Fertilisation and Embryology, 1984, London: 
Her Majesty’s Stationery Office, p.44-45. 
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In addition, even when there is no commercial transaction in the surrogacy arrangement, there is still a risk 
that the woman may just be considered as a kind of ‘container’ or ‘incubator’ divorced of any natural maternal 
relationships with her child.27  
 
1.5. Risk of Exploitation 
 
Because most European countries have prohibited all forms of surrogacy for ethical reasons, an international 
market has developed in which wealthy commissioning parents pay poor surrogate women to gestate their 
child for them in countries where surrogacy regulations are weak or not really enforced. Because of this, a 
real risk of exploitation exists. The Swedish journalist, Kajsa Ekman, asks “how can we justify a situation in 
which wealthy people use poor people as breeders, inject them full of hormones, take children away from 
them and leave pocket money in exchange?”28 
This is a very real question and cannot be ignored in the countries in which the relatively wealthy 
commissioning parents originate.  
 
In this respect, India has sought to end its reputation as being a centre for fertility tourism and enacted its 
Surrogacy (Regulation) Bill 2016 banning all international applications. It did this to protect vulnerable women 
from unscrupulous agents representing wealthy clients.29 
 
2. Concerns for the resulting child 
 
Questions may also exist relating to the way the resulting child may consider his or her commissioning, 
surrogate or other parents. For example, the child may want to know and even have a relationship with the 
surrogate mother when he or she grows up since he or she knows that without her, he or she would not even 
have existed.    
But this also means that the resulting children may struggle, psychologically, when finding out about the 
manner in which they were brought into existence and that this seems to have come about by prioritising the 
intended parent’s personal autonomy over all other factors. Norman Ford indicates: 
 

“An individualistic notion of personal autonomy opens the way to overlook the personal identity and 
dignity of the child who may be treated as an object. As a result, the notion of harm can be so narrowed 
as to exclude the psychological damage to the child’s sense of personal identity. It is not a question of it 
being better to be than not to be. Accepting this line of argument could lead to justifying the conception of 
children from adulterous affairs. Adultery is immoral and ought not to be committed even if it gives rise to 
children who may live happy lives.”30 

 
In addition, because of all the different kinds of parents a child born from surrogacy may have, new 
regulations may be required to determine who the legal parents of a child really are while ensuring that other 
possible parents cannot legally challenge this decision. Indeed, such challenges may have detrimental 
consequences for the child. If a dispute does arise because of legal ambiguity between the gametal, 
gestational and commissioning parents, the child may eventually become parentless which may also mean 
that he or she does not have a nationality. The American bioethicist, Ben Mitchell explains: “For the sake of 

 
 
27 Normam M. Ford, The Prenatal Person: Ethics from Conception to Birth, Blackwell, Oxford, 2002, p. 115. 
 
28 Ekman, K. E. 2014. Being and being bought: Prostitution, surrogacy and the split self. Victoria: Spinifex Press. p. 150. Mentioned in: 
Clara Watson, Womb Rentals and Baby-Selling: Does Surrogacy Undermine the Human Dignity and Rights of the Surrogate Mother and 
Child? Journal,  The New Bioethics, Volume 22, 2016 - Issue 3, pp. 212-228 (p. 220). 
 
29 https://www.telegraph.co.uk/news/2018/12/20/india-bans-commercial-surrogacy-stop-rent-womb-
exploitation/ 
 

 
 
30 Normam M. Ford, The Prenatal Person: Ethics from Conception to Birth, Blackwell, Oxford, 2002, p. 115-116. 
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the children we should resist the temptation to create the conditions that cause a child to ask, ‘who are my 
parents?’”31 
 
Thus, surrogacy may also be damaging to the child, whose relational bonds with the surrogate are 
considered to be significant and whose wellbeing should be seen as having paramount importance. 
Moreover, it may be suggested that a surrogacy agreement may be degrading to the resulting child since, for 
all practical purposes, he or she would have been brought into the world through a legal and/or monetary 
transaction.32 This means that, in the case of commercial surrogacy, children may be asking themselves if 
they only actually exist because a certain amount of money was exchanged to the surrogate and that their 
very existence has a price.33 
 
In this regard, and in agreement with a number of other countries in Europe, the SCHB is of the opinion that 
surrogacy should be prohibited because of the grave psychological and social risks that may be created by 
such a procedure. These include psychological and social risks for (1) the commissioning parents, (2) the 
surrogate mother, her possible partner and existing children in addition to (3) the child created.   
 

Chapter 6: The parental order procedure 
 
Consultation Question 1: 
 
We invite consultees’ views as to whether, in England and Wales:  
 
(1) all international surrogacy arrangements should continue to be automatically allocated to a judge 
of the High Court;  
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
Not applicable to Scotland.  
 
We invite consultees’ views as to whether, in England and Wales: 
 
(2) if international surrogacy arrangements are not automatically allocated to a judge of the High 
Court, circuit judges should be ticketed to hear such cases. 
 
Response from the Scottish Council on Human Bioethics 
 
Not applicable to Scotland.  
 
Consultation Question 2: 
 
We invite consultees’ views as to whether, in respect of England and Wales: 
 
(1) domestic surrogacy cases which continue to require a post-birth parental order should continue 
to be heard by lay justices, or whether they should be allocated to another level of the judiciary; and 

 
31 Ben Mitchell, Shouldn’t Children Want Parents of Their Own?, Ethics & Medicine, Vol. 30:2 Summer 2014, p. 69. 
 
32 Department of Health & Social Security, Report of the Committee of Inquiry into Human Fertilisation and Embryology, 1984, London: 
Her Majesty’s Stationery Office, p.44-45. 
 
33 Clara Watson, Womb Rentals and Baby-Selling: Does Surrogacy Undermine the Human Dignity and Rights of the Surrogate Mother 
and Child? Journal,  The New Bioethics, Volume 22, 2016 - Issue 3, pp. 212-228. 
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(2) If consultees consider that such cases should be allocated to another level of the judiciary, which 
level of the judiciary would be appropriate. 
 
Response from the Scottish Council on Human Bioethics 
 
Not applicable to Scotland.  
 
Consultation Question 3:  
 
We invite consultees to provide any evidence that would support either the retention of the current 
allocation rules, or their reform along the lines that we discuss in Consultation Questions 1 and 2. 
 
Response from the Scottish Council on Human Bioethics 
 
Not applicable to Scotland.  
 
Consultation Question 4: 
 
We provisionally propose that, in England and Wales, the court should be placed under a duty to 
consider whether to make an order awarding the intended parents parental responsibility at the first 
directions hearing in the proceedings. 
 
Do consultees agree? 
 
(Note that this provisional proposal would be necessary only if our provisional proposal in Chapter 8 
that all intended parents (whether in the new pathway or not) automatically acquire parental 
responsibility if the child is living with or being cared for by them is not supported by consultees). 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
Not applicable to Scotland.  
 
Consultation Question 5:  
 
We provisionally propose that the rule currently contained in rule 16.35(5) of the Family Procedure 
Rules 2010 should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise. Do consultees agree? 
  

Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
Not applicable to Scotland.  
 
Consultation Question 6: 
 
We invite consultees’ views as to whether they are of the view that, in Scotland: 
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(1) there is a need for greater consistency and clarity in provisions relating to the expenses of 
curators ad litem and reporting officers and, if so, how this should be addressed; 
 
(2) it should be provided by statute that, at the initial hearing or any subsequent hearing for a 
parental order, the court may make any such interim order or orders for parental responsibilities and 
parental rights as it sees fit; and/or 
 
(3) further procedural reform is needed and, if so, what that reform should be. 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. But if it does take place it should continue to retain the 
current allocation rules. This is because every situation is very different while giving rise to very sensitive 
challenges which can only be considered by a judge. 
 
 

Chapter 8: Legal Parenthood: Proposals for Reform - A New Pathway 
 
Consultation Question 7: 
 
In respect of a domestic surrogacy arrangement, we provisionally propose that, before the child is 
conceived, where the intended parents and surrogate have: 
 
(1) entered into an agreement including the prescribed information, which will include a statement as 
to legal parenthood on birth, 
 
(2) complied with procedural safeguards for the agreement, and 
 
(3) met eligibility requirements, 
 
on the birth of the child the intended parents should be the legal parents of the child, subject to the 
surrogate’s right to object. 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. But if it does take place it should continue to retain the 
current allocation rules. It would be completely unethical and even inhumane for the intended parents to be 
seen as the legal parents at birth. Instead, though other biological relationships are important, the default 
position should always be that it is the surrogate who is the legal parent of the child at birth. 
 
Even with a right to object by the surrogate to the intended parents being the legal parents of the child, the 
surrogate is already in a weakened legal position with respect to the commissioning parents.  
This means that even with a right to object by the surrogate this will not always ensure that she is fully 
respected and protected under the new pathway. 
In other words, the new pathway does not give the same rights, as previously, for the surrogate to change 
her mind especially if the child has already been taken away by the commissioning parents.   
 
Thus, concern exists that the intention of the new proposals is to increase the power and rights of the 
intended parents at the expense of the power and the rights of the surrogate and the child. 
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Consultation Question 8: 
 
We provisionally propose that regulated surrogacy organisations and licensed clinics should be 
under a duty to keep a record of surrogacy arrangements under the new pathway to which they are a 
party, with such records being retained for a specified minimum period. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
Though the SCHB is opposed to surrogacy in principle, if the procedure does take place, regulated 
surrogacy organisations and licensed clinics should be under a duty to keep a record of surrogacy 
arrangements. 
 
We invite consultees’ views as to what the length of that specified period should be: whether 100 
years or another period. 
 
 100 years; or 
 Another period 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is of the opinion that a longer time than 100 years should be required which takes into account 
any relatives such a great grand-children and great nephews.   
 
Consultation Question 9:  
 
We provisionally propose that the prohibition on the use of anonymously donated gametes should 
apply to traditional surrogacy arrangements with which a regulated surrogacy organisation is 
involved. Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to the use of anonymously donates gametes in principle. These should not be used in 
any kind of surrogacy. 
 
Consultation Question 10:  
 
We invite consultees’ views as to whether the use of anonymously donated sperm in a traditional, 
domestic surrogacy arrangement should prevent that arrangement from entering into the new 
pathway. 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to the use of anonymously donates gametes in principle. These should not be used in 
any kind of surrogacy. 
 
Consultation Question 11: 
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We provisionally propose that: 
 
(1) the surrogate should have the right to object to the acquisition of legal parenthood by the 
intended parents, for a fixed period after the birth of the child; 
 
(2) this right to object should operate by the surrogate making her objection in writing within a 
defined period, with the objection being sent to both the intended parents and the body responsible 
for the regulation of surrogacy; and 
 
(3) the defined period should be the applicable period for birth registration less one week. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. Moreover, it believes that the present situation (where the 
surrogate is considered to be the legal mother at the birth of the child) should not be changed. 
 
Consultation Question 12: 
 
We provisionally propose that, where the surrogate objects to the intended parents acquiring legal 
parenthood within the period fixed after birth, the surrogacy arrangement should no longer be able to 
proceed in the new pathway, with the result that: 
 
(1) the surrogate will be the legal parent of the child; 
 
(2) if one of the intended parents would, under the current law, be a legal parent of the child, then he 
or she will continue to be a legal parent in these circumstances; and 
 
(3) the intended parents would be able to make an application for a parental order to obtain legal 
parenthood. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. Moreover, it believes that the present situation (where the 
surrogate is considered to be the legal mother at the birth of the child) should not be changed. 
 
Consultation Question 13: 
 
We provisionally propose that, in the new pathway: 
 
(1) the intended parents should be required to make a declaration on registering the birth of the child 
that they have no reason to believe that the surrogate has lacked capacity at any time during the 
period in which she had the right to object to the intended parents acquiring legal parenthood; 
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(2) if the intended parents cannot provide this declaration then, during the period in which she has 
the right to object to the intended parents acquiring legal parenthood, the surrogate should be able 
to provide a positive consent to such acquisition; and 
 
(3) if the intended parents are unable to make this declaration and the surrogate is unable to provide 
the positive consent within the relevant period, the surrogacy arrangement should exit the new 
pathway and the intended parents should be able to make an application for a parental order. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. Moreover, it believes that the present situation (where the 
surrogate is considered to be the legal mother at the birth of the child) should not be changed. 
It further questions how the intended parents can declare that the surrogate has lacked capacity at any time 
during the period in which she had the right to object to the intended parents acquiring legal parenthood. 
Indeed, the intended parents are not trained to recognise capacity.  
It should further be clarified whether social workers should be involved in surrogacy arrangements. If 
capacity needs to be evaluated, more detail about the process should be presented and more professionals 
involved. 
 
Consultation Question 14: 
 
We provisionally propose that, in the new pathway, the welfare of the child to be born as a result of 
the surrogacy arrangement: 
 
(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 
 
(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, should be 
responsible for ensuring that this procedure is followed; and 
 
(3) there should be no requirement for any welfare assessment of the child after his or her birth. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. Moreover, it believes that the present situation (where the 
surrogate is considered to be the legal mother at the birth of the child) should not be changed. 
 
Consultation Question 15: 
 
We provisionally propose that, for a child born as a result of a surrogacy arrangement under the new 
pathway, where the surrogate has exercised her right to object to the intended parents’ acquisition of 
legal parenthood at birth, the surrogate’s spouse or civil partner, if any, should not be a legal parent 
of the child. 
 
Do consultees agree? 
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 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
This is a difficult issue and emphasises one of the reasons why the SCHB is opposed to all forms of 
surrogacy arrangements.  
 
We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside the new 
pathway, the surrogate’s spouse or civil partner should continue to be a legal parent of the child 
born as a result of the arrangement. 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
Yes, surrogate’s spouse or civil partner should continue to be a legal parent of the child born. 
 
Consultation Question 16: 
 
We provisionally propose that, in the new pathway, where a child born of a surrogacy arrangement is 
stillborn: 
 
(1) the intended parents should be the legal parents of the child unless the surrogate exercises her 
right to object; and 
 
(2) the surrogate should be able to consent to the intended parents being registered as the parents 
before the expiry of the period of the right to object. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
 
 
We provisionally propose that, outside the new pathway, where a child born of a surrogacy 
arrangement is stillborn, the surrogate should be able to consent to the intended parents being 
registered as the parents before the expiry of the period allowed for the registration of the birth, 
provided that the intended parents have made a declaration to the effect that the relevant criteria for 
the making of a parental order are satisfied, on registration of the stillbirth. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Consultation Question 17:  
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We provisionally propose that, for surrogacy arrangements outside the new pathway, where the child 
dies before the making of the parental order, the surrogate should be able to consent to the intended 
parents being registered as the parents before the expiry of the period allowed for the registration of 
the birth, provided that the intended parents have made a declaration to the effect that the relevant 
criteria for the making of a parental order are satisfied, on registration of the birth. Do consultees 
agree? 
 
 Yes 
 No 
 Other 
 
Consultation Question 18:  
 
For surrogacy arrangements in the new pathway, we invite consultees’ views as to whether, where 
the surrogate dies in childbirth or before the end of the period during which she can exercise her 
right to object, the arrangement should not proceed in the new pathway and the intended parents 
should be required to make an application for a parental order. 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is of the view that, where the surrogate dies in childbirth or before the end of the period during 
which she can exercise her right to object, the arrangement should not proceed in the new pathway and the 
intended parents should be required to make an application for a parental order. 
 
Consultation Question 19: 
 
We provisionally propose that, for surrogacy arrangements in the new pathway, where both intended 
parents die during the surrogate’s pregnancy, the intended parents should be registered as the 
child’s parents on birth, subject to the surrogate not exercising her right to object within the defined 
period. 
 
Do consultees agree? 
  
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. Moreover, it believes that the present situation (where the 
surrogate is considered to be the legal mother at the birth of the child) should not be changed. 
 
We invite consultees’ views as to whether, for surrogacy arrangements outside the new pathway, 
where both intended parents die during the surrogate’s pregnancy or before a parental order is 
made: 
 
(1)  it should be competent for an application to be made, by a person who claims an interest under 
section 11(3)(a) of the Children (Scotland) Act 1995, or who would be permitted to apply for an order 
under section 8 of the Children Act 1989: 
 
(a) for an order for appointment as guardian of the child, and 
 
(b) for a parental order in the name of the intended parents, subject to the surrogate’s consent; or 
 
(2) the surrogate should be registered as the child’s mother and it should not be possible for the 
intended parents to be registered as the child’s parents, but that there should be a procedure for the 
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surrogate to provide details of the intended parents, and, if relevant, gamete donors, for entry onto 
the register of surrogacy arrangements. 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. Moreover, it believes that the present situation (where the 
surrogate is considered to be the legal mother at the birth of the child) should not be changed. 
 
Consultation Question 20: 
 
We provisionally propose that, where an application is made for a parental order by a sole applicant 
under section 54A: 
 
(1) the applicant should have to make a declaration that it was always intended that there would only 
be a single applicant for a parental order in respect of the child concerned or to supply the name and 
contact details of the other intended parent; 
 
(2) if details of another intended parent are supplied, a provision should be made for notice to be 
given to the potential second intended parent of the application and an opportunity given to that 
party to provide notice of opposition within a brief period (of, say, 14 to 21 days); and 
 
(3) if the second intended parent gives notice of his or her intention to oppose, he or she should be 
required to make his or her own application within a brief period (say 14 days), otherwise the 
application of the first intended parent will be determined by the court. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. Moreover, it believes that sole applicants to parental orders 
do not represent the best outcome for the child.  
 
Consultation Question 21:  
 
We invite consultees’ views as to: (1) a temporary three-parent model of legal parenthood in 
surrogacy cases; and (2) how the legal parenthood of the surrogate should be extinguished in this 
model. 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. The possibility for a three-parent model of legal parenthood 
in surrogacy cases is not the right outcome for a child. Such situations just serve to confirm the SCHB’s 
opposition to surrogacy. 
 
Consultation Question 22: 
 
We invite consultees’ views: 
 
(1) as to whether there should be any additional oversight in the new pathway that we have 
proposed, leading to the acquisition of legal parenthood by the intended parents at birth; and 
 
(2) if so, as to whether should this oversight be: 
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(a) administrative, or 
 
(b) judicial. 

 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. Moreover, it believes that the present situation (where the 
surrogate is considered to be the legal mother at the birth of the child) should not be changed. 
 
Consultation Question 23: 
 
In respect of England and Wales, we invite consultees’ views as to: 
 
(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, should be 
amended to provide for the court to have regard to additional specific factors in the situation where it 
is considering the arrangements for a child in the context of a dispute about a surrogacy 
arrangement; and 
 
(2) if so, as to what those additional factors should be. 
 
Response from the Scottish Council on Human Bioethics 
 
Not applicable to Scotland. 
 
Consultation Question 24: 
 
In respect of England and Wales, we invite consultees’ views: 
 
(1) as to whether the checklist, contained in section 1(4) of the Adoption and Children Act 2002 (as 
applied and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 Regulations) should 
be further amended to provide for the court to have regard to additional specific factors in the 
situation where it is considering whether to make a parental order; and 
 
(2)  what those additional factors should be. 
 
Response from the Scottish Council on Human Bioethics 
 
Not applicable to Scotland. 
 
Consultation Question 25:  
 
We invite consultees’ view as to whether section 10 of the Children Act 1989 should be amended to 
add the intended parents to the category of those who can apply for a section 8 order without leave. 
 
Response from the Scottish Council on Human Bioethics 
 
Not applicable to Scotland. 
 
Consultation Question 26: 
 
We provisionally propose that, where a child is born as a result of a surrogacy arrangement outside 
the new pathway, the intended parents should acquire parental responsibility automatically where: 
 
(1)          the child is living with them or being cared for by them; and 
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(2)          they intend to apply for a parental order. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. Moreover, it believes that the present situation (where the 
surrogate is considered to be the legal mother at the birth of the child) should not be changed. 
 
Consultation Question 27: 
 
We provisionally propose that, where a child is born as a result of a surrogacy arrangement in the 
new pathway: 
 
(1) the intended parents should acquire parental responsibility on the birth of the child; and 
 
(2) if the surrogate exercises her right to object, the intended parents should continue to have 
parental responsibility for the child where the child is living with, or being cared for by, them, and 
they intend to apply for a parental order. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. Moreover, it believes that the present situation (where the 
surrogate is considered to be the legal mother at the birth of the child) should not be changed. 
 
Consultation Question 28:  
 
We provisionally propose that, for surrogacy arrangements within the new pathway, the surrogate 
should retain parental responsibility for the child born as a result of the arrangement until the expiry 
of the period during which she can exercise her right to object, assuming that she does not exercise 
her right to object. Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. Moreover, it believes that the present situation (where the 
surrogate is considered to be the legal mother at the birth of the child until a court order is provided) should 
not be changed.  
 
Consultation Question 29: 
 
For all surrogacy arrangements, we invite consultees’ views as to: 
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(1) whether there is a need for any restriction to be placed on the exercise of parental responsibility 
by either the surrogate (or other legal parent), or the intended parents, during the period in which 
parental responsibility is shared; and 
 
(2) whether it should operate to restrict the exercise of parental responsibility by the party not caring 
for the child or with whom the child is not living. 
 
Response from the Scottish Council on Human Bioethics 
 
Restrictions should only be placed on the exercise of parental responsibility where these are already 
provided for by law such as when the child is at risk.  
 
 

Chapter 9: The Regulation of Surrogacy Arrangements 
 
Consultation Question 30:  
 
We provisionally propose that traditional surrogacy arrangements should fall within the scope of the 
new pathway. Do consultees agree? 
  

Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. Moreover, it believes that the present situation (where the 
surrogate is considered to be the legal mother at the birth of the child) should not be changed. 
 
Consultation Question 32: 
 
(1) We invite consultees’ views as to whether independent surrogacy arrangements should be 
brought within the scope of the new pathway. 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. Moreover, it believes that the present situation (where the 
surrogate is considered to be the legal mother at the birth of the child) should not be changed. 
 
(2) We invite consultees’ views as to how independent surrogacy arrangements might be brought 
within the scope of the new pathway. 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. Moreover, it believes that the present situation (where the 
surrogate is considered to be the legal mother at the birth of the child) should not be changed. 
 
Consultation Question 33: 
 
We provisionally propose that: 
 
(1) there should be regulated surrogacy organisations; 
 
Do consultees agree? 
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 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle.  
 
(2) there should be no requirement for a regulated surrogacy organisation to take a particular form; 
and 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle.  
 
(3) each surrogacy organisation should be required to appoint an individual responsible for ensuring 
that the organisation complies with regulation. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle.  
 
Consultation Question 34: 
 
We provisionally propose that the person responsible must be responsible for (please tick as many 
as you agree with): 
 

- representing the organisation to, and liaising with, the regulator; 
- managing the regulated surrogacy organisation with sufficient care, competence and skill; 
- ensuring the compliance of the organisation with relevant law and regulation, including the 

creation, maintenance and operation of necessary policies and procedures; 
- training any staff, including that of the person responsible; and 
- providing data to the regulator and to such other person as required by law. 

 
Response from the Scottish Council on Human Bioethics 
 
Though the SCHB is opposed to surrogacy in principle it agrees with all the above.  
 
Consultation Question 35:  
 
We provisionally propose that regulated surrogacy organisations should be non-profit making 
bodies. Do consultees agree? 
  

Yes 
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 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
Though the SCHB is opposed to surrogacy in principle it agrees that regulated surrogacy organisations 
should be non-profit making bodies.  
 
Consultation Question 38:  
 
We invite consultees’ views as to the sanctions that should be available against organisations that 
offer matching and facilitation services without being regulated to do so, and whether these should 
be criminal, civil or regulatory. 
 
Response from the Scottish Council on Human Bioethics 
 
The sanctions should be criminal. 
 
Consultation Question 39:  
 
We provisionally propose that the remit of the Human Fertilisation and Embryology Authority be 
expanded to include the regulation of regulated surrogacy organisations, and oversight of 
compliance with the proposed legal requirements for the new pathway to legal parenthood. Do 
consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB has no confidence in the HFEA which is only a quasi-autonomous non-governmental 
organisation. It cannot represent the people in the UK and often just reflects dogmatic unsubstantiated 
positions.  
 
If consultees agree, we invite their views as to how the Authority’s Code of Practice should apply to 
regulated surrogacy organisations, including which additional or new areas of regulation should be 
applied. 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB has no confidence in the HFEA and does not believe it should be involved in surrogacy. 
 
Consultation Question 40:  
 
We provisionally propose that surrogacy agreements should remain unenforceable (subject to the 
exception we provisionally propose in Consultation Question 88 in relation to financial terms). Do 
consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
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The SCHB is opposed to surrogacy in principle. Moreover, it believes that the present situation (where the 
surrogate is considered to be the legal mother at the birth of the child) should not be changed. 
 
Consultation Question 41:  
 
We provisionally propose that there should be no prohibition against charging for negotiating, 
facilitating and advising on surrogacy arrangements. Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle.  
 
Consultation Question 42:  
 
We provisionally propose that the current ban on advertising in respect of surrogacy should be 
removed, with the effect that there will be no restrictions on advertising anything that can lawfully be 
done in relation to surrogacy arrangements. Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. Any encouragement through advertising of the exploitation 
of vulnerable women through surrogacy is unethical and even inhumane. 
 
 

Chapter 10: Children's Access to Information About Surrogacy 
Arrangements 
 
Consultation Question 43:  
 
We provisionally propose that, in England and Wales, where the making of a parental order in 
respect of a child born of a surrogacy arrangement has been recorded in the Parental Order Register, 
the child should be able to access his or her original birth certificate at the age of 18. Do consultees 
agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
Not applicable to Scotland. 
 
Consultation Question 44:  
 
We provisionally propose that where children are born of surrogacy arrangements that result in the 
intended parents being recorded as parents on the birth certificate, the full form of that certificate 
should make clear that the birth was the result of a surrogacy arrangement. Do consultees agree? 
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 Yes 
 No 
 Other 
 
Consultation Question 45:  
 
We invite consultees’ views as to whether the birth registration system in England and Wales 
requires reform and, if so, which reforms they would like to see. 
 
Response from the Scottish Council on Human Bioethics 
 
Not applicable to Scotland. 
 
Consultation Question 46:  
 
We provisionally propose that, in England and Wales, from the age of 18, a child who has been the 
subject of a parental order should be able to access all the documents contained in the court’s file 
for those parental order proceedings. Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
Not applicable to Scotland. 
 
Consultation Question 47: 
 
We provisionally propose that a national register of surrogacy arrangements should be created to 
record the identity of the intended parents, the surrogate and the gamete donors. Do consultees 
agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
Though the SCHB is opposed to surrogacy in principle, it would support the creation of a national register of 
surrogacy arrangements. 
 
We provisionally propose that: 
 
(1) the register should be maintained by the Authority; 
 
(2) the register should record information for all surrogacy arrangements, whether in or outside the 
new pathway, provided that the information about who has contributed gametes for the conception 
of the child has been medically verified, and that the information should include: 
 

(a) identifying information about all the parties to the surrogacy arrangement, and 
 
(b) non-identifying information about those who have contributed gametes to the conception of 
the child; and 
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(3) to facilitate the record of this information, the application form/petition for a parental order should 
record full information about a child’s genetic heritage where available and established by DNA or 
medical evidence, recording the use of an anonymous gamete donor if that applies. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB has no confidence in the HFEA which is only a quasi-autonomous non-governmental 
organisation. It cannot represent the people in the UK and often just reflects dogmatic unsubstantiated and 
irresponsible positions.  
 
Consultation Question 48:  
 
We invite consultees’ views as to whether non-identifying information about the surrogate and the 
intended parents should be recorded in the national register of surrogacy arrangements and 
available for disclosure to a child born of a surrogacy arrangement. 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB believes that non-identifying information about the surrogate and the intended parents should be 
recorded in the national register of surrogacy arrangements and available for disclosure to a child born of a 
surrogacy arrangement. 
 
Consultation Question 49: 
 
We provisionally propose that a child born of a surrogacy arrangement should be able to access the 
information recorded in the register from the age of 18 for identifying information, and 16 for non-
identifying information (if such information is included on the register), provided that he or she has 
been given a suitable opportunity to receive counselling about the implications of compliance with 
this request. Do consultees agree? 
 
 Yes 
 No 
 Other 
 
We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on whether 
the information is identifying or non-identifying respectively) should be able to access the 
information in the register and, if so, in which circumstances: 
 
(1) where his or her legal parents have consented; 
 
(2) if he or she has received counselling and the counsellor judges that he or she is sufficiently 
mature to receive this information; and/or 
 
(3) in any other circumstances. 
 
Response from the Scottish Council on Human Bioethics 
 
A child under the age of 18 or 16 (depending on whether the information is identifying or non-identifying 
respectively) should be able to access the information in the register if he or she has received counselling 
and the counsellor judges that he or she is sufficiently mature to receive this information.  
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Consultation Question 50:  
 
We invite consultees’ views as to whether there should be any provision for those born of a 
surrogacy arrangement to make a request for information to disclose whether a person whom he or 
she is intending to marry, or with whom he or she intends to enter into a civil partnership or intimate 
physical relationship, was carried by the same surrogate. 
 
Response from the Scottish Council on Human Bioethics 
 
There should be a provision for those born of a surrogacy arrangement to make a request for information to 
disclose whether a person whom he or she is intending to marry, or with whom he or she intends to enter 
into a civil partnership or intimate physical relationship, was carried by the same surrogate. 
 
Consultation Question 51: 
 
We provisionally propose that where two people are born to, and genetically related through, the 
same surrogate, they should be able to access the register to identify each other, if they both wish to 
do so. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
We invite consultees’ views as to whether there should be provision to allow people born to the 
same surrogate – but who are not genetically related – to access the register to identify each other, if 
they both wish to do so. 
 
Response from the Scottish Council on Human Bioethics 
 
There should be provision to allow people born to the same surrogate – but who are not genetically related – 
to access the register to identify each other, if they both wish to do so. 
 
Consultation Question 52: 
 
We invite consultees’ views as to whether provision should be made to allow a person carried by a 
surrogate, and the surrogate’s own child, to access the register to identify each other, if they both 
wish to do so: 
 
(1) if they are genetically related through the surrogate; and/or 
 
Response from the Scottish Council on Human Bioethics 
 
Provision should be made to allow a person carried by a surrogate, and the surrogate’s own child, to access 
the register to identify each other, if they both wish to do so 
 
(2) if they are not genetically related through the surrogate. 
 
Response from the Scottish Council on Human Bioethics 
 
Provision should be made to allow a person carried by a surrogate, and the surrogate’s own child, to access 
the register to identify each other, if they both wish to do so 
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Chapter 11: Eligibility Criteria for a Parental Order 
 
Consultation Question 54:  
 
We provisionally propose that the six month time limits in sections 54 and 54A of the HFEA 2008 for 
making a parental order application should be abolished. Do consultees agree? 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. Moreover, it believes that the present situation (where the 
surrogate is considered to be the legal mother at the birth of the child) should not be changed. 
 
Consultation Question 55: 
 
We provisionally propose that: 
 
(1) the current circumstances in which the consent of the surrogate (and any other legal parent) is 
not required, namely where a person cannot be found or is incapable of giving agreement, should 
continue to be available; 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
(2) the court should have the power to dispense with the consent of the surrogate, and any other 
legal parent of the child, in the following circumstances: 
 

(a) where the child is living with the intended parents, with the consent of the surrogate and any 
other legal parent, or 
 
(b) following a determination by the court that the child should live with the intended parents; and 

 
(3) the court’s power to dispense with consent should be subject to the paramount consideration of 
the child’s welfare throughout his or her life guided by the factors set out in section 1 of the 
Adoption and Children Act 2002 and, in Scotland, in line with the section 14(3) of the Adoption and 
Children (Scotland) Act 2007. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. Moreover, it believes that the present situation (where the 
surrogate is considered to be the legal mother at the birth of the child) should not be changed. 
 
 

Chapter 12: Eligibility Criteria for Both a Parental Order and for the New 
Pathway 
 
Consultation Question 56: 
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We provisionally propose that, both for a parental order and in the new pathway, the intended 
parents or one of the intended parents must be domiciled or habitually resident in the UK, Channel 
Islands or Isle of Man. Do consultees agree 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle and any international surrogacy arrangements should be 
prohibited through national and extra-territorial legal provisions.  
 
We invite consultees’ views as to whether there should be any additional conditions imposed on the 
test of habitual residence, for example, a qualifying period of habitual residence required to satisfy 
the test. 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle and any international surrogacy arrangements should be 
prohibited through extraterritorial legal provisions.  
 
Consultation Question 57: 
 
We invite consultees’ views on whether: 
 
(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be reformed 
and, if so, how; or 
 
(2) the requirement should be removed, subject to two persons who are within the prohibited 
degrees of relationship being prevented from applying. 
 
Response from the Scottish Council on Human Bioethics 
 
The qualifying categories of relationship in section 54(2) of the HFEA 2008 should be NOT be reformed. 
 
Consultation Question 58:  
 
We provisionally propose that to use the new pathway, intended parents should be required to make 
a declaration in the surrogacy agreement that they intend for the child’s home to be with them. Do 
consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. Moreover, it believes that the present situation (where the 
surrogate is considered to be the legal mother at the birth of the child) should not be changed. 
 
Consultation Question 59: 
 
We provisionally propose that the new pathway: 
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(1) should not impose a requirement that the intended parent, or one of the intended parents, provide 
gametes for the conception of the child, so that double donation of gametes is permitted, but 
 
(2) that double donation should only be permitted in cases of medical necessity, meaning that there 
is not an intended parent who is able to provide a gamete due to infertility. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. Moreover, it believes that the present situation with respect 
to the biological relationship with the child should not be changed. 
 
We invite consultees’ views as to whether double donation should be permitted under the parental 
order pathway (to the same extent that it may be permitted in the new pathway) in domestic 
surrogacy arrangements. 
 
Response from the Scottish Council on Human Bioethics 
 
Double donation to bring into existence a child should be prohibited. 
 
We provisionally propose that the requirement that the intended parent or one of the intended 
parents contribute gametes to the conception of the child in the parental order pathway should be 
retained in international surrogacy arrangements. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle and any international surrogacy arrangements should be 
prohibited through extraterritorial legal provisions.  
The SCHB also notes the inconsistency in requiring that one of the intended parents contribute gametes to 
the conception of the child in international but not in domestic surrogacy arrangements. 
 
Consultation Question 60:  
 
We provisionally propose that if the requirement for a genetic link is retained for domestic cases 
outside the new pathway, the requirement should not apply, subject to medical necessity, if the court 
determines that the intended parents in good faith began the surrogacy arrangement in the new 
pathway but were required to apply for a parental order. Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The summary of the consultation report indicated in a very dogmatic manner that:  
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“We think that, in cases falling within the new pathway there are strong arguments that a genetic link 
should not be required. Removing this requirement would reflect the view that in a surrogacy 
arrangement, the shared intention of the intended parents and the woman who will be the surrogate to 
bring the child into the world for the parents to raise, is more significant than the genetic parentage of the 
child.”34 

 
But again, there is no evidence for this in refereed academic journals and thus cannot be taken seriously or 
accepted. The situation may be far more complex. 
 
The SCHB does not understand what is meant, precisely, by ‘genetic link’ nor why this should be important. 
Indeed, such a link is not defined nor developed in the report, meaning that the SCHB cannot respond to the 
question.  
The SCHB would like to note, again, the superficial, incomplete and unprofessional nature of this 
consultation. 
 
Consultation Question 61:  
 
We provisionally propose that if double donation is permitted only in cases of medical necessity, an 
exception should be made to allow a parental order to be granted to a single parent without a genetic 
link where the intended parent’s former partner provides gametes but the intended parents’ 
relationship breaks down before the grant of a parental order. Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy and the use of donated gametes in principle. 
 
Consultation Question 62: 
 
We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 
 
(1) for cases under the new pathway to parenthood; and/or 
 
(2) for cases where a post-birth parental order application is made. 
 
We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is introduced, 
should be defined and assessed. 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. 
 
Consultation Question 63: 
 
We provisionally propose that in order to use the new pathway to parenthood, information identifying 
the child’s genetic parents and the surrogate must be provided for entry on the national register of 
surrogacy agreements prior to registration of the child’s birth. Do consultees agree?  
 

 
34 The Law Commission and the Scottish Law Commission, Building Families Through Surrogacy: A New Law (Summary of 
Consultation Paper), 2019, p. 11. 
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 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
Information identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth.  
 
We invite consultees’ views as to whether it should be a condition for an application for a parental 
order that: 
 
(1) those who contributed gametes are entered on the national register of surrogacy agreements; 
and/or 
 
(2) if it remains a requirement that one of the intended parents provided gametes in the conception of 
the child, that the genetic link is demonstrated to the court with medical or DNA evidence. 
 
We provisionally propose that it should be a condition for the application of a parental order that the 
identity of the surrogate is entered on the national register of surrogacy agreements. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The identity of the surrogate should be entered on the national register of surrogacy agreements  
 
Consultation Question 64: 
 
We provisionally propose that there should be no maximum age limit for the grant of a parental 
order. The age of the intended parents should continue to be taken into account in the assessment of 
the welfare of the child in applications to grant a parental order. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
We invite consultees’ views as to whether under the new pathway there should be a maximum age 
limit for intended parents, and if so, what it should be. 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. 
 
We provisionally propose that intended parents should be required to be at least 18 years old at the 
time that they enter into a surrogacy agreement under the new pathway. 
 
Do consultees agree? 
 
 Yes 
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 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. 
 
Consultation Question 65: 
 
We provisionally propose that surrogates should be required to be at least 18 years of age (at the 
time of conception), in order for the court to have the power to make a parental order. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. 
 
In addition, consideration is also necessary relating to the general health and welfare of the surrogate. 
Section 8.8 (p157) of the consultation discusses the arrangements made pre-conception but why is there no 
requirements for the surrogate to give informed consent?  
 
In this regard it should be noted that a minimum age of 18 may be a first pregnancy. There is no requirement 
to have had already one pregnancy.  
 
We provisionally propose that surrogates should be required to be at least 18 years old at the time of 
entering into the surrogacy agreement within the new pathway. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. 
 
In addition, consideration is also necessary relating to the general health and welfare of the surrogate. 
Section 8.8 (p157) of the consultation discusses the arrangements made pre-conception but why is there no 
requirements for the surrogate to give informed consent?  
 
In this regard it should be noted that a minimum age of 18 may be a first pregnancy. There is no requirement 
to have had already one pregnancy. There is no requirement or discussion about the level of detail required 
of risks of pregnancy, especially prior to conception, such as bleeding, infection, infertility, incontinence, 
postnatal depression, gestational diabetes, and death. 
 
 
 

Chapter 13: Eligibility Criteria for the New Pathway 
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Consultation Question 66: 
 
We provisionally propose that medical testing of the surrogate, any partner of the surrogate, and any 
intended parent providing gametes should be required for the new pathway. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB would like to question whether this would represent new eugenic developments? 
 
We invite consultees’ views as to whether the types of testing set out in the Code of Practice are 
feasible for traditional surrogacy arrangements outside a licensed clinic, and if not, which types of 
testing should be required for such arrangements. 
 
Consultation Question 67: 
 
We provisionally propose that, as a condition of being eligible for entry into the new pathway: 
 
(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents intending to 
enter into a surrogacy arrangement in the new pathway should be required to attend counselling with 
regard to the implications of entering into that arrangement; and 
 
(2) the implications counselling should be provided by a counsellor who meets the requirements set 
out in the Code of Practice at paragraphs 2.14 to 2.15. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
Counselling with regard to the very grave implications of entering into a surrogacy arrangement should be 
given. 
 
There should be a requirement to discuss the risks of pregnancy, especially prior to conception, such as 
bleeding, infection, infertility, incontinence, postnatal depression, gestational diabetes, and death. 
 
Consultation Question 68:  
 
We provisionally propose that, for the new pathway, there should be a requirement that the surrogate 
and the intended parents should take independent legal advice on the effect of the law and of 
entering into the agreement before the agreement is signed. Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 



34 
 

There should be a requirement that the surrogate and the intended parents should take independent legal 
advice on the effect of the law relating to surrogacy arrangements. 
 
Consultation Question 69: 
 
We provisionally propose that, as an eligibility requirement of the new pathway: 
 
(1) an enhanced criminal record certificate should be obtained for intended parents, surrogates and 
any spouses, civil partners or partners of surrogates; 
 
(2) the body overseeing the surrogate arrangement should not enable a surrogate arrangement to be 
proceed under the new pathway where a person screened is unsuitable for having being convicted 
of, or received a police caution for, any offence appearing on a prescribed list of offences; and 
 
(3) the body overseeing the surrogacy arrangement may also determine that a person is unsuitable 
based on the information provided in the enhanced record certificate. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
We invite consultees’ views as to whether the list of offences that applies in the case of adoption is 
appropriate in the case of surrogacy arrangements in the new pathway. 
 
Response from the Scottish Council on Human Bioethics 
 
The list of offences that applies in the case of adoption is appropriate in the case of surrogacy arrangements. 
 
Consultation Question 70:  
 
We invite consultees’ views as to whether there should be a requirement that the surrogate has 
previously given birth as an eligibility requirement of the new pathway. 
 
Response from the Scottish Council on Human Bioethics 
 
There should be a requirement that the surrogate has previously given birth as an eligibility requirement of 
the new pathway. 
 
Consultation Question 71:  
 
We provisionally propose that there should not be a maximum number of surrogate pregnancies that 
a woman can undertake as an eligibility requirement of the new pathway. Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. 
 
 

Chapter 15: Payments to the Surrogate: Options for Reform 
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Consultation Question 72: 
 
We invite consultees’ views as to whether payment of costs by the intended parents to the surrogate 
should be able to be: 
 

- based on an allowance; 
- based on costs actually incurred by the surrogate, but without the need for production of 

receipts; or 
- based on costs actually incurred by the surrogate, and only on production of receipts. 

 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle and believed that any payment to the surrogate would be 
completely unethical. It would represent the unacceptable exploitation as well as rental of a woman’s body, 
as such, and would be contrary to international law. Moreover, no child should ever be brought into existence 
for a price. 
 
Consultation Question 73: 
 
We invite consultees’ views as to: 
 
(1) whether intended parents should be able to pay the surrogate essential costs relating to the 
pregnancy; and 
 
(2) the types of expenditure which should be considered “essential”.   
 
Response from the Scottish Council on Human Bioethics 
 
When surrogacy arrangements involve a financial incentive, they become commercial surrogacies. Such 
practices, however, are extremely controversial. Indeed, asking a mother to give up the child she has 
gestated is not something anyone would see as normal or desirable.  
Moreover, making this meaningful for the woman through payment does not make it any more ethical. 
Instead, it represents one of the most unacceptable forms of exploitation being done against women.  
In addition, it is not because the arguments use language making surrogacy seem nuanced and careful that 
the procedure is any less controversial. Calling a woman a ‘carrier’ or ‘gestator’ is unacceptable in relation to 
any human being since it reduces her to a biological process. Erasing any reference to the woman's 
humanity and her status as a mother cannot ever be seen as responsible or ethically appropriate.  
 
Such a manipulation and misuse of the language encourages the surrogate and society to disconnect and 
deny what the woman is really experiencing in order for her to be able to separate herself from the child. This 
is because it is necessary for her to believe that this child is not really her child, to repress her emotions, to 
convince herself that this abandonment is done for the good of others. 
Furthermore, such ‘linguistic cleansing’ may be aimed at making invisible the market aspect of contractual 
transactions which amounts to the sale of babies.  
 
The industrialisation of births has already begun, and biomedical reproductive capitalism introduces an 
exploitation aspect that is more pernicious and more effective than any other. Indeed, a woman's agreement 
appears to be the green light to justify any practice based on her life or her body. But to say that women are 
agreeing to become commercial surrogates is to forget the conditions under which they are led to agree and 
to neglect the reasons for which they have accepted to be exploited. An agreement is not a desire, it is not a 
will, it is not freedom.  
 
In France, the National Consultative Ethics Committee has already clearly stated, in 2018, its extreme 
concern relating to the expansion of the international market for commercial surrogacy. This has been 
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encouraged by commercial agencies and lobby groups presenting and showcasing positive images of the 
surrogacy market in the media.  
The reasons why this French committee has reiterated its opposition is that it remains determined to retain 
the principles that justify the prohibition of commercial surrogacy in France on the basis, amongst other 
things, of respect for the human person who cannot be exploited. 
 
On this account, presenting commercial surrogacy in a positive manner should be seen as being as 
shameful as presenting slavery in a positive manner. This is because a woman would be selling her body for 
reproduction which is completely unethical.  
Of course, a lot of compassion should be shown to the very real suffering of persons who cannot gestate 
their own children, but compassion also demands protecting women from unacceptable exploitation. 
Accordingly, the UK Parliament should never countenance the legalisation of commercial surrogacy.  
 
Consultation Question 74: 
 
We invite consultees’ views as to: 
 
(1) whether they consider that intended parents should be able to pay the surrogate additional costs 
relating to the pregnancy; and 
 
(2) the types of expenditure which should be considered additional, rather than essential.  
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle and believed that any payment to the surrogate would be 
completely unethical. It would represent the unacceptable exploitation and rental sale of a woman’s body, as 
such, for reproduction and would be contrary to international law. Moreover, no child should ever be brought 
into existence through a payment. 
 
Consultation Question 75: 
 
We invite consultees’ views as to: 
 
(1)          whether intended parents should be permitted to pay all costs that arise from entering into a 
surrogacy arrangement, and those unique to a surrogate pregnancy; and 
 
(2)          the types of cost which should be included within this category. 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle and believed that any payment to the surrogate would be 
completely unethical. It would represent the unacceptable exploitation and rental of a woman’s body, as 
such, for reproduction and would be contrary to international law. Moreover, no child should ever be brought 
into existence through a payment. 
 
Consultation Question 76:  
 
We invite consultees’ views as to whether they consider that intended parents should be able to pay 
their surrogate her actual lost earnings (whether the surrogate is employed or self-employed). 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle and believed that any payment to the surrogate would be 
completely unethical. It would represent the unacceptable exploitation and rental of a woman’s body, as 
such, and would be contrary to international law. Moreover, no child should ever be brought into existence 
through a payment. 
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Consultation Question 77: 
 
We invite consultees’ views as to whether they consider that intended parents should be able to pay 
their surrogate either or both of the following lost potential earnings: 
 
(1) her lost employment-related potential earnings (as defined in paragraph 15.35 in the text of the 
Consultation Paper); and/or 
 
(2) other lost potential earnings (as defined in paragraph 15.36 in the text of the Consultation Paper). 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle and believed that any payment to the surrogate would be 
completely unethical. It would represent the unacceptable exploitation and rental of a woman’s body, as 
such, and would be contrary to international law. Moreover, no child should ever be brought into existence 
through a payment. 
 
Consultation Question 79: 
 
We invite consultees’ views as to whether intended parents should be able to pay compensation  
to the surrogate for the following: 
 

- pain and inconvenience arising from the pregnancy and childbirth; 
- medical treatments relating to the surrogacy, including payments for each insemination or 

embryo transfer; and/or 
- specified complications, including hyperemesis gravidarum, pre-eclampsia, an ectopic 

pregnancy, miscarriage, termination, caesarean birth, excessive haemorrhaging, perineal 
tearing, removal of fallopian tubes or ovaries or a hysterectomy. 

 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle and believed that any payment to the surrogate would be 
completely unethical. It would represent the unacceptable exploitation and rental of a woman’s body, as 
such, and would be contrary to international law. Moreover, no child should ever be brought into existence 
through a payment. 
 
We invite consultees’ views as to whether there are any other matters in respect of which intended 
parents should be able to pay the surrogate compensation. 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle and believed that any payment to the surrogate would be 
completely unethical. It would represent the unacceptable exploitation and rental of a woman’s body, as 
such, and would be contrary to international law. Moreover, no child should ever be brought into existence 
through a payment. 
 
Consultation Question 80:  
 
We invite consultees' views as to whether intended parents should be able to pay compensation to 
the surrogate’s family in the event of the pregnancy resulting in the surrogate’s death, including 
through payment of the cost of life assurance for the surrogate. 
 
Response from the Scottish Council on Human Bioethics 
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The SCHB is opposed to surrogacy in principle and believed that any payment to the surrogate would be 
completely unethical. It would represent the unacceptable exploitation and rental of a woman’s body, as 
such, and would be contrary to international law.  
 
Consultation Question 81: 
 
We invite consultees’ views as to whether: 
 
(1) intended parents should be able to buy gifts for the surrogate; and 
 
(2) if so, specific provision should be made for these gifts to be modest or reasonable in nature. 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. 
 
Consultation Question 82: 
 
We invite consultees’ views as to whether it should be possible for the intended parents to agree to 
pay a woman for the service of undertaking a surrogacy. 
 

It should be possible for the intended parents to agree to pay a woman for the service of 
undertaking a surrogacy. 

 
It should not be possible for the intended parents to agree to pay a woman for the service of 
undertaking a surrogacy. 

 
We invite consultees’ views as to whether, if provision is made for intended parents to pay a woman 
for the service of undertaking surrogacy, whether that the fee should be: 
 

 any sum agreed between the parties to the surrogacy; or 
 a fixed fee set by the regulator. 

 
Response from the Scottish Council on Human Bioethics 
 
It would be completely unethical and even exploitative for any woman to receive a payment for surrogacy. 
 
We invite consultees’ views as to whether, if provision is made for intended parents to pay a woman 
a fixed fee for the service of undertaking surrogacy, what, if any, other payments the law should 
permit, in addition to that fixed fee (please tick as many as you agree with): 
 

- no other payments; 
 essential costs relating to the pregnancy; 
 additional costs relating to the pregnancy; 
 lost earnings; 
 compensation for pain and inconvenience, medical treatment and complications, and the 

death of the surrogate; and/or 
 gifts. 

 
Response from the Scottish Council on Human Bioethics 

 
It would be completely unethical and even exploitative for any woman to receive any kind of payment for 
surrogacy. 
 
Consultation Question 83: 
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We invite consultees’ views as to whether it should be possible for any payment the law permits the 
intended parents to pay the surrogate for her services to be reduced in the event of a miscarriage or 
termination of the pregnancy. 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle and believed that any payment to the surrogate would be 
completely unethical. It would represent the unacceptable exploitation and rental of a woman’s body, as 
such, and would be contrary to international law.  
 
We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate to be able 
to be reduced in the event of a miscarriage or termination, whether such provision should apply: 
 

- in the first trimester of pregnancy only; 
- to any miscarriage or termination; or 
- some other period of time (please specify in the box below). 

 
Response from the Scottish Council on Human Bioethics 
 
The SCHB would like to question these options and the implication that human life has a price. Such a notion 
is completely unacceptable and deeply offensive. 
 
Consultation Question 84:  
 
We provisionally propose that the types of payment that are permitted to be made to surrogates 
should be the same, whether the surrogacy follows our new pathway to parenthood or involves a 
post-birth application for a parental order. Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
It would be completely unethical and even exploitative for any woman to receive any kind of payment for 
surrogacy. 
 
Consultation Question 88: 
 
We provisionally propose that financial terms of a surrogacy agreement entered into under the new 
pathway to parenthood should be enforceable by the surrogate. Do consultees agree? 
 
 Yes 
 No 
 Other 
 
We provisionally propose that if the financial terms of a surrogacy agreement entered into under the 
new pathway become enforceable, the ability to do so should not be dependent on the surrogate 
complying with any terms of the agreement relating to her lifestyle. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
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Chapter 16: International Surrogacy Arrangements 
 
Consultation Question 92:  
 
We provisionally propose that it should be possible for a file to be opened, and the application 
process for obtaining registration of a child born from an international surrogacy arrangement and 
obtaining a passport to begin, prior to the birth of the child. Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB believes that the results from the Hague Conference on Private International Law on a new 
global convention on international surrogacy should be awaited before any guidelines are prepared in this 
area for the UK.  
 
Consultation Question 94: 
 
We provisionally propose that it should be possible to open a file, and begin the process for applying 
for a visa in respect of a child born through an international surrogacy arrangement, before the child 
is born. The application will need to be completed after the birth of the child, and the issue of a 
passport in the child’s country of birth. Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB believes that the results from the Hague Conference on Private International Law on a new 
global convention on international surrogacy should be awaited before any guidelines are prepared in this 
area for the UK.  
 
We provisionally propose that the current provision made for the grant of a visa outside of the 
Immigration Rules where the intended parents are not the legal parents of the child under nationality 
law should be brought within the Rules. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Consultation Question 95: 
 
We provisionally propose that it should be possible to open a file, and begin the process for applying 
for a EU Uniform Format Form in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the birth of the 
child. Do consultees agree? 
 
 Yes 
 No 
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 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB believes that the results from the Hague Conference on Private International Law on a new 
global convention on international surrogacy should be awaited before any guidelines are prepared in this 
area for the UK.  
 
Consultation Question 97:  
 
We provisionally propose that the UK Government should provide a single, comprehensive guide for 
intended parents explaining the nationality and immigration consequences of having a child through 
an international surrogacy arrangement. Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. 
 
Consultation Question 98:  
 
We provisionally propose that international surrogacy arrangements should not be eligible for the 
new pathway to parenthood. Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Consultation Question 99: 
 
We provisionally propose that: 
 
(1) the Secretary of State should have the power to provide that the intended parents of children born 
through international surrogacy arrangements, who are recognised as the legal parents of the child 
in the country of the child’s birth, should also be recognised as the child’s legal parents in the UK, 
without it being necessary for the intended parents to apply for a parental order, but 
 
(2) before exercising the power, the Secretary of State should be required to be satisfied that the 
domestic law and practice in the country in question provides protection against the exploitation of 
surrogates, and for the welfare of the child, that is at least equivalent to that provided in UK law. 
 
Do consultees agree? 
 
 Yes 
 No 
 Other 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB is opposed to surrogacy in principle. 
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Chapter 18: Impact 
 
Consultation Question 113: 
 
We invite consultees to tell us of the impact of: 
 
(1) the current requirement of a genetic link 
 
Response from the Scottish Council on Human Bioethics 
 
The summary of the consultation report indicated in a very dogmatic manner that:  
 

“We think that, in cases falling within the new pathway there are strong arguments that a genetic link 
should not be required. Removing this requirement would reflect the view that in a surrogacy 
arrangement, the shared intention of the intended parents and the woman who will be the surrogate to 
bring the child into the world for the parents to raise, is more significant than the genetic parentage of the 
child.”35 

 
But again, there is no evidence for this in refereed academic journals and thus cannot be taken seriously or 
accepted. The situation may be far more complex. 
 
The SCHB does not understand what is meant, precisely, by ‘genetic link’ nor why this should be important. 
Indeed, such a link is not defined nor developed in the report, meaning that the SCHB cannot respond to the 
question.  
The SCHB would like to note, again, the superficial, incomplete and unprofessional nature of this 
consultation. 
 
Consultation Question 118:  
 
We invite consultees’ views as to any other impact that we have not specifically addressed in this 
chapter, or the preceding chapters, of this Consultation Paper. 
 
Response from the Scottish Council on Human Bioethics 
 
The SCHB would like to question the legal weight of the proposed new written surrogacy agreement. And 
even if it has no legal weight how will it be considered by all the parties if they change their minds? 
 
The SCHB noted that the consultation report states: “We also believe that our proposals reflect the autonomy 
of women who have told us that the existing law does not reflect what they want to happen when they agree 
to become a surrogate.”36  
However, the SCHB is of the opinion that new legislation is prepared with the informed consent of society 
and not just that of the relevant woman. Moreover, civilised society is based on the inherent human dignity of 
all, including the resulting child, and not just on the wishes of the relevant commissioning parents or 
surrogates.  

 
35 The Law Commission and the Scottish Law Commission, Building Families Through Surrogacy: A New Law (Summary of 
Consultation Paper), 2019, p. 11. 
 
36 The Law Commission and the Scottish Law Commission, Building Families Through Surrogacy: A New Law (Summary of 
Consultation Paper), 2019, p. 12. 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

 
 
2. If you are a member of an organisation (for example, a surrogacy organisation or a 
university), what is the name of your organisation? 

 
3. Are you responding to this consultation in a personal capacity or on behalf of your 
organisation? 

This is a personal response 

 
4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

Other individual 

 

5. What is your email address? 

 
 
If you enter your email address then you will automatically receive an acknowledgement email 
when you submit your response. 

6. What is your telephone number? 

 

 
7. If you want the information that you provide in response to this consultation to be 
treated as confidential, please explain to us why you regard the information as confidential. 
As explained in our privacy notice, we will take full account of your explanation but cannot 
give an assurance that confidentiality can be maintained in all circumstances. 
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Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 
allocated to a judge of the High Court; and 

YES 
 
International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 
children and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced judge. 
For this reason these cases should continue to be heard by a judge of the High Court.  

 
(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 
should continue to be heard by lay justices, or whether they should be allocated to another 
level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 
judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 
exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 
the arrangements should be overseen by a senior and experienced judge. For this reason these 
cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 
judges or higher. 

Paragraph 6.51 
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Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 
current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 

 
Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental 
responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 
Chapter 8 that all intended parents (whether in the new pathway or not) automatically 
acquire parental responsibility if the child is living with or being cared for by them is not 
supported by consultees). 

NO 
 
The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth and that the child’s best interests are the paramount consideration. 
Nothing about the transfer of parental responsibility should be automatic and all options should 
be open. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 
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Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 
should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 
Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 
expenses of curators ad litem and reporting officers and, if so, how this should be 
addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 
for a parental order, the court may make any such interim order or orders for 
parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 
Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 
child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 
statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 
subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
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I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 
recommendations* and the Hague Convention on the Protection of Children and Cooperation in 
respect of Intercountry Adoption of 1993. These require the birth mother to have legal 
parenthood and parental responsibility when the child is born and that her consent to giving up 
the child must be freely given AFTER the child's birth. I believe that this important safeguard 
against the sale of children and the exploitation of birth mothers should apply equally to 
surrogacy arrangements, in both an international and a domestic context. 
 
This proposal would set a very dangerous precedent for all women, all mothers, all children and 
all of the implications need to be fully understood. There is no evidence in the consultation paper 
that the law commissioners have considered these more general implications fully, if at all. 
 
I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 
birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. I do not agree that these claimed wishes alone justify 
measures that contravene the recommendations of the UN Special Rapporteur and the 
provisions of the Hague Convention that are designed to reduce the risk of the sale and 
trafficking of children and to protect birth mothers. 
 
Bringing a child into the world is a great responsibility and it is not ethical to encourage or 
condone a system that would require women to deliberately conceive and subsequently give 
birth with the expectation that they would have little or no legal responsibility for the child. The 
rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 
say they want or not. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 
should be under a duty to keep a record of surrogacy arrangements under the new 
pathway to which they are a party, with such records being retained for a specified 
minimum period. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 
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1.9 We invite consultees’ views as to what the length of that period should be: whether 100 
years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 
should apply to traditional surrogacy arrangements with which a regulated surrogacy 
organisation is involved. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposal for regulated surrogacy organisations, because they 
would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from 
entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  
Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 
by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 
within a defined period, with the objection being sent to both the intended parents 
and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 
week. 

Do consultees agree? 
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NO 
 
I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 
legal parenthood at birth and that the birth mother has only a limited time to object. This 
contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 
legal parent at birth and that all decisions involving legal parenthood and parental responsibility 
in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 
with the child’s best interests being the paramount consideration. 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 
should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 
child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 
obtain legal parenthood. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  
 
The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 



8 
 

parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 
birth of the child that they have no reason to believe that the surrogate has lacked 
capacity at any time during the period in which she had the right to object to the 
intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 
which she has the right to object to the intended parents acquiring legal parenthood, 
the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 
unable to provide the positive consent within the relevant period, the surrogacy 
arrangement should exit the new pathway and the intended parents should be able 
to make an application for a parental order. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  
 
The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
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and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 
result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 
should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 
her birth. 

Do consultees agree? 
 
NO 
 
I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements should be taken by a court or other competent authority AFTER the 
birth and that the child’s best interests are the paramount consideration. A welfare assessment is 
an absolute requirement if an informed decision is to be made about the child’s best interest. 
Therefore a welfare assessment MUST be made after the child’s birth. 
 
The pre-conception assessment would typically have been carried out more than a year before 
the birth of the child. Much can change in that time.  
 



10 
 

The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not 
hold. Pregnancy, birth and the post-partum changes are intense physical and existential 
experiences that change you and prime you to love and be sensitive to the new-born child and 
rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 
reasons ‘intended parents’ do not have this advantage.  
 
In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and 
emotional commitment to the child is already well-developed, giving her the best chance of 
surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 
and adolescence.  
 
The ‘intended parents’ have had no similar experience. The investment of financial resources 
does not in any way prepare you for the practical reality of caring for a new-born child and the 
long road of nurturing and shepherding him or her to adulthood. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 
under the new pathway, where the surrogate has exercised her right to object to the 
intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 
partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 
 
I profoundly disagree with the ‘new pathway.’  
 
There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
parental responsibility for any children born of the arrangement. This is enough reason to reject 
this proposal. 
 
However, it also represents a significant change in legal parenthood rules and would therefore 
have an implication for all children, all families because it would set a precedent. It should not be 
introduced without a full assessment of all the implications, including on the rights of mothers and 
children. There is no evidence that the law commissioners have carried out any such 
assessment. 
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1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 
parent of the child born as a result of the arrangement. 

YES 
 
The normal legal parenthood rules should apply. This will reduce the risk of spouses and 
partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 
exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 
the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 
birth mother should always be the legal parent of the child at birth and this should not change if 
the child is stillborn. 
 
1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 
being registered as the parents before the expiry of the period allowed for the registration 
of the birth, provided that the intended parents have made a declaration to the effect that 
the relevant criteria for the making of a parental order are satisfied, on registration of the 
stillbirth. 

Do consultees agree? 

NO 
 
I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 
situation. The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn and the registration should accurately reflect this. 
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Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 
where the child dies before the making of the parental order, the surrogate should be able 
to consent to the intended parents being registered as the parents before the expiry of the 
period allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a parental order 
are satisfied, on registration of the birth. 

Do consultees agree? 

NO 
 
I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 
situation. The birth mother should always be the legal parent of the child at birth and if the child 
dies before the parental order, the registration of birth should accurately reflect that the birth 
mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period during which 
she can exercise her right to object, the arrangement should not proceed in the new 
pathway and the intended parents should be required to make an application for a 
parental order. 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 
both intended parents die during the surrogate’s pregnancy, the intended parents should 
be registered as the child’s parents on birth, subject to the surrogate not exercising her 
right to object within the defined period. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 
‘intended parents’ being registered as the legal parents in this situation. The birth mother should 
always be the legal parent of the child at birth and the registration of birth should accurately 
reflect this. 
 
1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 
interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 
permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 
surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 
possible for the intended parents to be registered as the child’s parents, but that 
there should be a procedure for the surrogate to provide details of the intended 
parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 
arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 
deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 
applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 
there would only be a single applicant for a parental order in respect of the child 
concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 
notice to be given to the potential second intended parent of the application and an 
opportunity given to that party to provide notice of opposition within a brief period 
(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 
she should be required to make his or her own application within a brief period (say 
14 days), otherwise the application of the first intended parent will be determined by 
the court. 

Do consultees agree? 

YES 
Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 
mother should be the legal parent at birth and all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth of the child with the best interests of the child being the paramount 
consideration, as recommended by the UN Special Rapporteur.* 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 
have proposed, leading to the acquisition of legal parenthood by the intended 
parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 
legal parent and have parental responsibility at birth and all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or other 
competent authority AFTER the birth of the child based on the best interests of the child, as 
recommended by the UN Special Rapporteur.* 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 
should be amended to provide for the court to have regard to additional specific 
factors in the situation where it is considering the arrangements for a child in the 
context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 
a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 
issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 
and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 
Regulations) should be further amended to provide for the court to have regard to 
additional specific factors in the situation where it is considering whether to make a 
parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 
order. The welfare checklist provides a comprehensive summary of the issues to be considered 
and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 
child’s best interest is the paramount consideration. I therefore do not believe any other factors 
should be added. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 
8 order without leave. 

NO 
 
There are real risks of the sale and trafficking of children and of exploitation of the birth mother 
and her reproductive capacities in all surrogacy arrangements. The court should therefore 
always have oversight of the arrangements. I am also concerned that there should be no 
liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 
not believe that ‘intended parents’ should be added to the list of those who can apply for a 
section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire parental 
responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 
 
I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 
all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 
trafficking of children and the exploitation of women and their reproductive capacities. 
 
I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify measures that contravene recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  
 
Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no legal 
responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 
be prioritised regardless whether that is what some birth mothers say they wish. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 
and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 
have parental responsibility for the child where the child is living with, or being cared 
for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should acquire parentage or parental responsibility automatically. The birth mother 
should be the legal parent at birth and all decisions involving legal parenthood and parental 
responsibility in surrogacy arrangements should be taken by a court or other competent authority 
AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 
the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 
sale and trafficking of children and the exploitation of women and their reproductive capacities. 
 
I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  
 
Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to 
object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 
 
I agree that the birth mother should have parental responsibility for the child but NOT that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 
 
All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, with the 
child’s best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended parents, 
during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 
party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 
legal parenthood and parental responsibility at and after the birth and all subsequent decisions 
involving legal parenthood and parental responsibility should be taken by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we 
would be interested to hear about any health screening, counselling and legal advice that 
took place. 

N/A 
Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 
 
1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 

(2) there should be no requirement for a regulated surrogacy organisation to take a 
particular form; and 

OTHER 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 

(3) each surrogacy organisation should be required to appoint an individual responsible 
for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 
and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 
including the creation, maintenance and operation of necessary policies and 
procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 
1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 
1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 

OTHER 
 
I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 
will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 
and will need to continuously seek new business and to convince or coerce more women to act 
as ‘surrogates.’ 
 
Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 
prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 
otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 
facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 
that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 
rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 
offer matching and facilitation services in respect of surrogacy arrangements in the new 
pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 
  
1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 
outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, 
and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 
are provided by – because they would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. Offering such services 
should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy organisations, and 
oversight of compliance with the proposed legal requirements for the new pathway to legal 
parenthood. 

Do consultees agree? 

OTHER 
 
I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy.  
 



24 
 

1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 
apply to regulated surrogacy organisations, including which additional or new areas of 
regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in relation 
to financial terms).  

Do consultees agree? 

YES 
Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 
 
I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 
because I consider it a violation of the human rights of both women and the child. The idea of 
organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 
Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 
the exploitation of the prostitution of women – which includes deriving any form of benefit from 
women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 
should be removed, with the effect that there will be no restrictions on advertising anything 
that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 
Surrogacy is a violation of the human rights of both women and children, and enabling 
advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 
 
At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented,  and  are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 
their financial worries. The most disadvantaged young women would be the most vulnerable to 
this idea and it is doubtful it would ever truly be in her best interest. 
 
Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 
we need to protect disadvantaged women from the temptation of renting their wombs. This 
means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 
order in respect of a child born of a surrogacy arrangement has been recorded in the 
Parental Order Register, the child should be able to access his or her original birth 
certificate at the age of 18. 

Do consultees agree? 

YES 
Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 
result in the intended parents being recorded as parents on the birth certificate, the full 
form of that certificate should make clear that the birth was the result of a surrogacy 
arrangement. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should be recorded as parents on the original birth certificate. The birth mother should 
be recorded as the birth mother on the birth certificate and all decisions involving legal 
parenthood and parental responsibility should be taken after the birth by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 
 
However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 
to changes to allow for the registration of three parents or for anyone other than the birth mother 
to be recorded as the mother on the original birth certificate. Such proposals could lead to the 
facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 
understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained 
in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 
Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete 
donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 
outside the new pathway, provided that the information about who has contributed 
gametes for the conception of the child has been medically verified, and that the 
information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 
conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 
order should record full information about a child’s genetic heritage where available 
and established by DNA or medical evidence, recording the use of an anonymous 
gamete donor if that applies. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children have 
access to information about their origins and these proposals seem generally sound, except that 
the information held on gamete donors should also include identifying information – because 
otherwise it trivialises the creation of a child and denies the child the right to know her or his 
genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy 
arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 
trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying 
information, and 16 for non-identifying information (if such information is included on the 
register), provided that he or she has been given a suitable opportunity to receive 
counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 
 
1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 
access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 
Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 
a surrogacy arrangement to make a request for information to disclose whether a person 
whom he or she is intending to marry, or with whom he or she intends to enter into a civil 
partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 
Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify each 
other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 
identify each other, if they both wish to do so. 

YES, I agree. 
Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify 
each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 
Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental 
order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 
in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 
HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 
 
The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 
parent) is not required, namely where a person cannot be found or is incapable of 
giving agreement, should continue to be available; 

NO  
 
I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 
 

(2) the court should have the power to dispense with the consent of the surrogate, and 
any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 
surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 
intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors 
set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 
with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident in 
the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 
domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 
 
1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 
residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 
residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 
reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 
prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 
Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the child’s 
home to be with them. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 
parents, provide gametes for the conception of the child, so that double donation of 
gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a gamete due to 
infertility. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 
be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 
 
1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 
domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 
likely to result in an increase in surrogacy. I therefore do not believe that double donation should 
be permitted under the parental order pathway in domestic surrogacy arrangements.  
 
1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 
pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical 
necessity, if the court determines that the intended parents in good faith began the 
surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 
 
I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 
link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single 
parent without a genetic link where the intended parent’s former partner provides gametes 
but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 
 
I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 
and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  
 
1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 
Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 
 
I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 
any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 
 
1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 
conception of the child, that the genetic link is demonstrated to the court with 
medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 
in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 
order that the identity of the surrogate is entered on the national register of surrogacy 
agreements. 

Do consultees agree? 

YES 
 
While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account 
in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 
 
I am opposed to surrogacy and would like to see it banned, because it is a violation of both 
women’s and children’s human rights.  
 
Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 
to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 
that society does not condone older people entering a surrogacy arrangement and will make it 
less likely that older people will go ahead with such an arrangement and present the court with a 
fait accompli. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 
therefore imperative that age limits are set very carefully. 
 
1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 
 
Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 
human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 
consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 
society does not consider it acceptable for older people to enter into a surrogacy arrangement 
and will make it less likely that they will. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 
that age limits are set very carefully.  
 
1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 
18. I suggest that 25 would be more appropriate. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 
age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 
they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 
(at the time of conception), in order for the court to have the power to make a parental 
order. 

Do consultees agree? 

OTHER 
 
I am opposed to surrogacy per se and would like to see it banned, because I consider it a 
violation of both women’s and children’s human rights.  
 
At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 
as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 
suggest that 25 years would be more appropriate. 
 
Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  
 
1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 
childhood and has not yet had an opportunity to establish herself as an adult. This means that 
she is particularly vulnerable to coercion and manipulation. There should be a significantly older 
minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 
more appropriate. 
 
Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the new 
pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 
Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 
not, which types of testing should be required for such arrangements. 

 
Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be 
required to attend counselling with regard to the implications of entering into that 
arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 
the surrogate and the intended parents should take independent legal advice on the effect 
of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is unsuitable 
for having being convicted of, or received a police caution for, any offence appearing on a 
prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 
person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
 
1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 
 
I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 
 
Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 
understand what pregnancy and childbirth are like and how they will change you until or unless 
you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 
 
I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 
 
Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more 
than four pregnancies. It is abhorrent that female dogs have better protections than women 
would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 
production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 
receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 
relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 
additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 
essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 
entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 
and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 
self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 
above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 
had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 
means-tested social welfare benefits, how that has been addressed in their 
surrogacy arrangement. 

N/A 
Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 
ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 
outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 
symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 
significant emotional and relationship difficulties. Infection may complicate healing, and some 
women report long term sequelae from this, such as impaired wound healing.  
 
Haematology conditions should also be considered. Blood loss, for example due to placental 
haemorrhage can be very significant, and potentially result in emergency hysterectomy and 
blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 
screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 
and the fact that some of these may not have been identified yet by researchers is also a real 
risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 
unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 
indication of the gravity of receiving blood products.  
 
No medical intervention is EVER risk free. Receiving multiple blood products in the context of 
Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 
those risks.  
 
Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 
and although the maternal mortality rate is low, it can have significant sequelae, including renal 
failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 
permanent liver damage and retinal detachment resulting in visual impairment.  
 
Each of these conditions have long term consequences for a woman, psychologically, physically 
and emotionally, and may also affect her ability to return to work or care for other children.  
 
Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 
can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 
C section may experience ongoing pain around the scar. Some sources quote this as affecting 
between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 
take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 
multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 
factors, for example parity, smoking history, personal medical history? 
 
Psychiatric conditions are also absent from this list. Complications including depression and 
anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 
depression and post partum psychosis can be fatal, and impact on a woman’s health for many 
years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 
and it does make me wonder how the list of complications was created. I’d also like to know what 
level of haemorrhage would be considered “excessive”. 
 
The wording of the question “should” be able to pay compensation is not the same as being 
mandated to do so. This potentially creates a situation where some “luckier” women would 
receive compensation others would not. 
 
All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 
surrogacy in the UK, as there is in Spain.  
 
1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain.  
 
1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the 
surrogate’s death, including through payment of the cost of life assurance for the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 
nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 
agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 
 
1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 
 
1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 
the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 
and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 
the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the 
event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 
 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 
to be able to be reduced in the event of a miscarriage or termination, whether such 
provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 
not discussed which they think intended parents should be able to agree to pay to the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as part of 
our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects 
of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 
the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
 
1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 
on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 
agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 

N/A 
Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 
context to share with us their views on our proposed reforms and consultation questions in 
this chapter. 

N/A 
Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 
a child born through an international surrogacy arrangement as a British citizen and 
obtaining a passport for the child. In particular, we would be interested to hear how long 
the application took after the birth of the child, and any information consultees have about 
causes of delays in the process. 

N/A 
Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international 
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. I therefore strongly disagree with this 
proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In 
particular, we would be interested to hear how long the application took after the birth of 
the child, and any information consultees have of causes of delays in the process. 

N/A 
Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a visa in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the 
birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict 
the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 
disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child 
under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 
 
1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 
surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 
having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 
 
1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 
months of the child’s birth should be removed (regardless of whether the availability of the 
visa is brought within the Rules), if our provisional proposal to remove the time limit on 
applications for parental orders is accepted. 

NO 
 
The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a EU Uniform Format Form in respect of a child born through an 
international surrogacy arrangement, before the child is born. The application will need to 
be completed after the birth of the child. 



57 
 

Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international 
surrogacy arrangement. In particular we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 

N/A 
Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and immigration 
consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 
 
I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is 
possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the 
legal parents of the child in the country of the child’s birth, should also be recognised as 
the child’s legal parents in the UK, without it being necessary for the intended parents to 
apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 
the domestic law and practice in the country in question provides protection against the 
exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 
that provided in UK law. 

Do consultees agree? 

NO 
 
I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 
mother to have legal parenthood and parental responsibility when the child is born and that her 
consent to giving up the child must be given AFTER the child's birth and that the transfer of 
‘parenthood’ should be overseen by the courts or a competent authority on an individual case 
by case basis, with the best interests of the child being the paramount consideration. This is an 
important safeguard against the sale of children and for the protection of the birth mother and I 
believe it should apply equally to international surrogacy arrangements. I therefore strongly 
disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 

N/A 
 
1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 
of the child becoming the subject of a parental order, or its equivalent, in another 
jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this 
purpose and with the approval of the court and, if so, what form should that 
process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be used in 
an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 
civil partner or partner requires reform. 

I do not believe this needs changing. 
Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that only 
one intended parent qualifies.  

Do consultees agree? 

NO 
Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 
take time off work before the birth of the child, whether for the purpose of induced 
lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest under 
Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 
sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law 
or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 
not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 
 
All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 
 
Surrogacy arrangements place additional and complicated pressures on healthcare staff and 
this could reduce the standard of impartial care given to birth mothers and new-borns – 
especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 
reason to be extremely cautious about making changes that will increase the numbers of 
surrogacy births. 
 
It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 
As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 
additional pressure on the NHS.  
 
Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional 
long-term pressures on the NHS and society as a whole. This has not been considered and 
there are no questions about this. 
 
An increase in surrogacy will require an increase in egg donation, which is a risky procedure 
that can have a long-term negative impact on the woman’s health, including premature death. 
Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 
when this isn’t in their best interests and there are worries about eugenics – where egg donors 
are selected on the basis of blonde hair, blue eyes and stereotypical measures of 
‘attractiveness’ for example. 
 
The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the NHS picking up the tab for the 
extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 
society. 
 
At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 
fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 
for prospective parents to indulge their parenting fantasies while denying patients access to 
drugs which are standard of care in other counties. 
 
1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 
England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 
 
All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 
 
The guidance should make it clear that healthcare professionals should be even more alert 
than normal to the possibility that she is being coerced and to ensure that they can speak to her 
alone, including during labour, and that if she changes her mind about who is present in 
consultations, and the labour ward/delivery suite, they must respect her wishes. 
 
1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 
to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 
more likely if substantial payments are involved. 
 
It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 
route by which many women enter prostitution and is a major factor in preventing their exit. 
There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 
is opened up and provides opportunities to make significant amounts of money. 
 
If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 
and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 
a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 
paid surrogacy is a bad idea – and especially for women. 
 
It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 
which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 
Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 
tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 
Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 
the current law where the intended parents are not the legal parents from birth of the 
child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 
counselling from any other costs involved with fertility treatment). 

N/A 
 
1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 
legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 
new pathway. 

N/A 
Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 
Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 
Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 
1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 
Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 
their child(ren), including the cost of fertility treatment, payments to the surrogate 
and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 
arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 
Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 
Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 
decided that surrogacy is a positive thing and so legislation should enable it. This may be 
explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 
interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 
of surrogacy, and lawyers and other organisations who stand to make money from commercial 
surrogacy if it is given the green light. 
 
It seems that the law commissioners did not consider women as a group to be key stakeholders 
in this endeavour. This is a major error, because just as all women are affected by the 
institution of prostitution, so all women will be affected by any opening up of commercial 
surrogacy in this country. 
 
It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 
to break the legal and cultural recognition of the unique bond between birth mother and child – 
and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 
birth are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women.  
 
Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not 
her) financial benefit. This will be a potential risk for thousands of women, which appears to 
have been completely overlooked by the law commissioners. 
 
UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 
be any evidence they have done so, because they have not provided their equality 
considerations and impact assessments. As surrogacy has a very different impact on women 
and children than on adult males, we believe the law commissioners are in breach of equality 
legislation. 
 
The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 
 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 
and those who do not. 

• Foster good relations between people who share a protected characteristic and those 
who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
an impact on the relations between the different generations. Imagine the rage that young 
people may feel when they discover that their ‘parents’ not only bought them but took 
advantage of their birth mothers. 
 
It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 
 
It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 
the UN Special Rapporteur that are designed to guard against the sale of children and the 
exploitation of birth mothers, including: 
 
 The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 
 All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 
 The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 
 Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 
 Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 

 
The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical, etc.  
 
For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no 
way to liberalise surrogacy law that is compliant with obligations under international treaties 
such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 
liberalised.  
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 
 

Paragraph 18.22 
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Law Commission,  
1st Floor Tower,  
52 Queen Anne’s Gate,  
London, SW1H 9AG. 

15 September 2019  

 
Dear Sir Nicholas, 
 

Paper ‘Building families through surrogacy: a new law’.  
 

I am writing to you to raise matters which we consider relevant to the Law 
Commission and Scottish Law Commission’s joint consultation paper 
‘Building families through surrogacy: a new law’. 
 
Engender is a feminist policy advocacy organisation based in Scotland. We 
work across policy and advocacy towards women social, economic and 

political equality with men, with an eye on policy at Scottish, U.K. and 
international levels.  
 
While we acknowledge the close working relationships that the 
Commissions have endeavoured to build with women who have 

experiences of being surrogates, we do not believe the consultation 
document and questions suitably engage with the surrogacy as a 
gendered issue. We therefore believe that the approach you have taken is 
foundationally flawed. Pregnancy is a uniquely female experience, and 
only women – recognising the tiny space for exceptions – can act as 

surrogates. The capacity to bear and actual bearing of children has lifelong 
consequences for women’s health, economic position and social equality.  
 
Decisions about surrogacy law and technology have the potential to 
radically affect women’s lives. Despite this, not one question in the 
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INTRODUCTION  
Surrogacy is intimately connected with women’s rights and inequalities because it 

concerns pregnancy and parenthood. The right of women to control whether, when 

or how many children to have is closely connected to her social, political and economic 

position.1 It is therefore important that any law reform seeks to understand the 

consequences of bearing and raising children in addition to the emotional and physical 

effects of both pregnancy and infertility.  

While considering changes to the law on surrogacy is a complex task, it is 

incomprehensible that the Law Commissions Joint Consultation Paper includes no 

questions focussed on the impacts on women’s rights. Question 90 specifically asks 

organisations that focus on children’s rights and welfare to provide their views on the 

proposed reforms.  

There is no single common view of surrogacy held by feminist campaigners, or feminist 

scholars nor by women in the general population. The breadth of writing concerning 

surrogacy has also been informed by the wide range of legal positions adopted by 

states towards the issues surrogate pregnancy and parenthood. This paper aims to 

present a range of ethical positions as surrogacy relates to women, womanhood and 

feminist theory. 

It is imperative that issues around women’s equality and rights be at the heart of the 

public discussion about surrogacy. The technical, legal consultation by the Law 

Commissions must be complemented by a consultation by UK, Scottish, and Welsh 

Governments, with further consideration for consultation in Northern Ireland, that 

considers the impact on women’s equality and rights of making changes to the legal 

framework around surrogacy.  

About this paper  
This paper represents an initial review of feminist literature concerning surrogacy, 

conducted between August 2019 and October 2019. Neither the issues summarised 

nor the sources referred to are exhaustive. Instead, they aim to outline some of the 

areas that merit further consultation and public discussion before legal reforms should 

take place.  

In addition to the review of literature, Engender ran a survey in September 2019, which 

put forward a range of positions and asked respondents to agree (0) or disagree (100). 

The survey identified a wide variation in viewpoints, discussed below, but it is notable 

                                                           
1 CEDAW (article 16) guarantees women equal rights in deciding “freely and responsibly on the number and 
spacing of their children and to have access to the information, education and means to enable them to 
exercise these rights.” The Beijing Platform for Action also states that “the human rights of women include 
their right to have control over and decide freely and responsibly on matters related to their sexuality, 
including sexual and reproductive health, free of coercion, discrimination and violence.” 
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that the vast majority considered themselves to have some knowledge of surrogacy 

(97%) but that 61.2% of respondents were unaware of the Law Commissions’ 

consultation. Views submitted to us ranged from those who considered surrogacy to 

always be commodification and therefore supported a complete ban, to those who 

stated a desire to become a surrogate but did not feel the present law offered them 

sufficient legal protection to enable them to do so.  The second part of this paper 

includes the responses to the survey.  

Engender recognises the deeply held nature of these views, and believes that before 

the Law Commissions’ work is taken forward, a comprehensive policy consultation 

should be undertaken by the UK Department of Health and Social Care, as well as the 

Scottish and Welsh Governments. The Law Commissions’ joint consultation starts from 

the premise that surrogacy is a legitimate means of building a family, and does not 

interrogate this position or its consequences. A search of the Scottish Government 

website indicates that there are (October 2019) no policy documents which use the 

word ‘surrogacy’, ‘surrogate’2 or ‘surrogate motherhood’. 

The length and technical specificity of the questions put forward as part of the 

consultation and the comparable short time frame is not conducive to fully examine 

the issues around women’s equality and rights. We note that no such research has 

been undertaken since the Brazier Report of 1998. This consultation should proactively 

and comprehensively engage with women and women’s organisations, acknowledging 

the diversity of analysis, the intimate connection between pregnancy, parenting and 

women’s equality with men, and the consequences of surrogacy laws for women’s 

rights in the UK and internationally.  

The literature has some limitations: much of it comes from US authors writing about a 

different legislative context, although the equality and rights issues transcend some of 

the detail. It has also been noted across multiple sources that there is a significant data 

gap in surrogacy and limited empirical studies from any location.3 While there is 

diverging views on terminology, we have used the terms adopted by Commissions for 

clarity, unless we are referring to another author’s view point.  

As stated above, the issues below represent a thematic analysis of feminist writing, 

policy and advocacy relating to surrogate pregnancy and motherhood. It neither 

aspires to be a summary of Engender’s own position nor the totality of available 

research, and may be updated in future to reflect new publications. Some of the 

themes may not be able to be reconciled with one another while others overlap 

significantly. However, we hope that by outlining the key concerns as we have read 

                                                           
2 The word surrogate appears in one speech text published on the Scottish government website but this is not 
used in relation to pregnancy  
3 A. Finklestein, S MacDougal, A Kintominas and A. Olsen (2016) Surrogacy Law and Policy in the U.S.: a 
National Conversation Informed by Global Lawmaking 



4 
 

them, the stakeholders involved with the consultation will recognise their omission 

from the consultation document and take steps to build upon this initial analysis.  

PART 1: ISSUES 

1. Surrogacy as violence against women  
Some feminists have discussed surrogacy as analogous to prostitution and framed 

within the bounds of violence against women. Proponents of this view find surrogacy 

in all forms to include physical and emotional harm to women which contributes to 

the embedding of gender inequality:  

“…contributing to a society based on the use and abuse of persons, organizing 

a first and second class of human beings, promoting an unequal global order 

discriminatory between human beings.”4 

Andrea Dworkin, writing in Right-wing Women, argued that surrogacy represents the 

sale of women and their subjugation, as part of a process that will be inevitably 

controlled by men and used for their own economic interests.5 Contemporaneously, 

Gina Correa stressed the risk that medicalisation and isolation of the reproductive 

process wrested control away from women and drew imaginaries of ‘reproductive 

brothels’ where reproduction could be bought and sold.  

More recently, Kajsa Ekis Ekman has similarly stressed the alienation of reproduction 

from women’s bodies for the benefit of others.6 Within the patriarchal order, such loss 

of control represents a further means of embedding inequality between the sexes and 

empowering men with greater control over women’s bodies and lives.  

These writers also point to the risk of coercion of male partners on either side of the 

arrangement, whether a male intended parent whose want for a biological child 

induces his partner to agree to a surrogacy arrangement over an adoption or 

childlessness, or the surrogate’s partner, who may force a woman to enter an 

arrangement for financial gain. Surrogacy viewed through this lens prioritises the 

rights of men over the interests, health and wants of women on both sides of the 

arrangement.  

Some writers and advocates who argue that surrogacy is a form of gender-based 

violence draw comparisons to the sale of organs. However, Lori Andrews makes a 

distinction on the basis of bodily integrity, arguing that surrogacy represents a women 

assigning the use of her reproductive capacity for another temporarily as opposed to 

                                                           
4 International Coalition for the Abolition of Surrogate Motherhood <http://abolition-ms.org/en/our-
actions/request-to-the-political-parties-candidates-in-the-2019-european-elections/> 
5 A Dworkin (1983) Right Wing Women 
6Kajsa Ekis Ekman (2014) Stop Surrogacy Before 
it is Too Late <https://medium.com/@IdeasattheHouse/stop-surrogacy-before-it-is-too-late-9910035a63f0> 
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permeate divestment of the self.7 Similar arguments made by feminists of colour use 

the analytical parallel of slavery, with particular reference to the exploitation of Black 

women’s reproductive and non-reproductive labour, especially within the history of 

US slavery.8  

Other writers, such as Julie Bindel, have referenced the physical and mental toll and 

risk of pregnancy, especially where Assisted Reproductive Technologies (ART) are 

used.9 Gestational surrogacy and IVF demands that the surrogate takes drugs with 

known side effects and risk, and some commentators highlight the lack of long-term 

knowledge and risk of unknown lifetime consequences. Pregnancy and birth itself is 

not risk free,10 and Barbara Stark argues that the additional and potentially unknown 

risks amount to additional harm that is posed to women in service of another.11 

However, other writers highlight evidence that the risks for women acting as 

surrogates in western countries appear to have no heightened short term or long term 

risk.12 

There is some further evidence that surrogacy, at least as permitted in some countries, 

involves not only the relinquishing of control over one’s health due to pregnancy and 

birth, but also loss of control over the woman’s pregnancy itself. A European 

Parliament report noted that surrogacy contracts often require surrogates to undergo 

sampling tests, amniocentesis or vaginal ultrasound, to change their diet or lifestyle, 

and/or to terminate the pregnancy under certain circumstances. 13 

While some have argued that legislative provision protecting women’s bodily 

autonomy during pregnancy is sufficient to guard against forced medical treatment, 

this is only true in so far as the legal system can balance external factors such as illegal 

or implied coercion and inducement as well as balancing the surrogate’s right to bodily 

autonomy and the best interests of the foetus.14 

                                                           
7 L. Andrews (1995) Beyond Doctrinal Boundaries: A Legal Framework for Surrogate Motherhood 
8 A. Allen (1991) The Black Surrogate Mother; F.W. Twine (2015) Outsourcing the womb: Race, class and 
gestational surrogacy in a global market and A. Weinbaum (2013) The Afterlife of Slavery and the Problem of 
Reproductive Freedom 
9 J. Bindel (2015) Commercial surrogacy is a rigged market in wombs for rent 
<https://www.theguardian.com/commentisfree/2015/feb/20/commercial-surrogacy-wombs-rent-same-sex-
pregnancy> 
10 K. Brugger(2012) International Law in the Gestational Surrogacy Debate;  S. Ainsworth (2014) Bearing 
Children, Bearing Risks: Feminist Leadership for Progressive Regulation of Compensated Surrogacy in the 
United States 
11 B. Stark (2012) Transnational Surrogacy and International Human Rights Law 
12 K. Busby & D. Vun (2009) Revisiting The Handmaid‟s Tale: Feminist Theory Meets Empirical Research on 
Surrogate Mothers 
13 European Parliament, Director General for Internal Policies, Policy Department Citizens Rights and 
Constitutional Affairs, A Comparative Study on the Regime of Surrogacy in EU Member States 25 (2013) 
14 A. Finklestein, S MacDougal, A Kintominas and A. Olsen (2016) Surrogacy Law and Policy in the U.S.: a 
National Conversation Informed by Global Lawmaking 
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Pamela Laufer-Ukeles argues that for these reasons, the physical and emotional 

realities of pregnancy cannot be compared with ‘work’: 

“There is no going home at the end of the day; there are no breaks and one 

cannot really quit or get a new job without complete upheaval and the suffering 

involved in undergoing an abortion. Once a pregnancy is initiated, surrogates 

are literally trapped, physically, into their agreements and into their entangled 

relationship with intentional parents. Moreover, commissioning parents are 

interested in and can even assert control over the daily actions of the 

surrogate.”15 

Many writers reference the particular emotional toll of giving a child carried by a 

surrogate away after birth. Much of this writing finds some roots in the American Baby 

M case in the 1980, with much of the writing highlighting the bond between the 

mother and child during pregnancy. Surrogacy arrangements, they argue, ignore the 

special and significant relationship developed during pregnancy, and by breaking this 

bond physically represent a particular cruelty and harm. This position is evidenced in 

their view through examples of women who have experienced profound regret and 

loss following a surrogacy arrangement. However, other authors cite evidence that 

these cases are rare – that few women have regretted participating in surrogacy 

contracts or experienced distress on giving up the child after birth. 16 These arguments 

are explored further in section two. 

The European Women’s Lobby campaigns for the abolition of surrogacy (Feminist No 

to Surrogacy) and conceptualises all forms of surrogacy to be a form of violence against 

women. The Swedish Women’s Lobby’s17 position is that “surrogacy is a trade with 

women’s bodies and children, as well as a threat to women’s basic human rights and 

bodily integrity.” 18 The Swedish Women’s Lobby also supports the call for a special EU 

directive against gender-based violence where prostitution is regarded as a form of 

violence against women and where surrogacy is rejected. 19 

This position does not differentiate between altruistic and commercial surrogacy, 

claiming that the experience of other states is that altruistic surrogacy leads to the 

commercialisation of women and their reproductive capacity in other countries 

                                                           
15 P. Laufer-Ukeles (2013) Mothering for Money: Regulating Commercial Intimacy 
16K. Busby & D. Vun (2009) Revisiting The Handmaid‟s Tale: Feminist Theory Meets Empirical Research on 
Surrogate Mothers; P. Laufer-Ukeles (2013) Mothering for Money: Regulating Commercial Intimacy; L Peng 
(2013) Surrogate 
Mothers: An Exploration of the Empirical and the Normative 
17 Sveriges Kninnlobby (Swedish Women’s Lobby) Policy Paper at < https://sverigeskvinnolobby.se/wp-
content/uploads/2013/08/POLICY-PAPER-SURROGACY-MOTHERHOOD.pdf> 
18 http://www.nejtillsurrogat.se/ 
19 Swedish Women’s Lobby (2011) Feminist no to surrogacy 
<https://www.womenlobby.org/IMG/pdf/feministnotosurrogacy.pdf> 
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(slippery slope) and the same time demands their unpaid work during pregnancy, 

labour and after.20  

The European Parliament has also condemned surrogacy in its 2015 Annual report on 

human rights and democracy in the world21 which frames surrogacy as “reproductive 

exploitation and use of the human body for financial or other gain.” That surrogacy is 

always fundamentally exploitation of women is closely connected to the 

acknowledgement that pregnancy is a physical process, inseparable from a women’s 

body and bodily autonomy, control over which is central to inequality between men 

and women.   

2. Surrogacy as exploitation of women 
Risks surrounding the exploitation of women are some of the most frequently invoked 

and debated objections to surrogacy.22  As noted previously, the European Parliament 

has defined surrogacy as an exploitation of the woman’s body and her reproductive 

organs as part of its 2010 resolution on violence against women.23  

i. Exploitation of poor women  

Many of the fears around the potential for exploitation also highlight the lack of 

available options for women who consider becoming a surrogate.24 Anti-surrogacy 

campaigner Jennifer Wahl argues that transnational surrogacy represents economic 

exploitation, noting that cultural depictions of surrogacy, increasingly normal, never 

show a wealthy celebrity offering to be a surrogate for her low-income housekeeper.  

She further states “it is the poor women who have to sell their eggs or rent out their 

wombs”.25 Following recent moves to legalise commercial surrogacy in New York, 

Gloria Steinem wrote that “legalizing surrogacy would put “disenfranchised women at 

the financial and emotional mercy of wealthier and more privileged individuals” and 

allow “profiteering from body invasion.” 26 

Sara Ainsworth argues that that exploitation concerns may be addressed through 

regulation that  “as far as possible… elevate the power of the woman acting as 

                                                           
20 Kajsa Ekis Ekman (2016) All surrogacy is exploitation – the world should follow Sweden’s ban 
<https://www.theguardian.com/commentisfree/2016/feb/25/surrogacy-sweden-ban>; Sveriges Kninnlobby 
(Swedish Women’s Lobby) Policy Paper at < https://sverigeskvinnolobby.se/wp-
content/uploads/2013/08/POLICY-PAPER-SURROGACY-MOTHERHOOD.pdf> 
21 European Parliament resolution of 17 December 2015 on the Annual Report on Human Rights and 
Democracy in the World 2014 and the European Union’s policy on the matter (2015/2229(INI)) 
22 S. Ainsworth (2014) Bearing Children, Bearing Risks: Feminist Leadership for Progressive Regulation of 
Compensated Surrogacy in the United States 
23 European Parliament resolution of 17 December 2015 on the Annual Report on Human Rights and 
Democracy in the World 2014 and the European Union’s policy on the matter (2015/2229(INI)) 
24 B. Rothman, (1996) Daddy Plants a Seed: Personhood Under Patriarchy 
25  J. Lahl, speaking at Washington State's Senate Law & Justice Committee in January 2018 
<https://www.youtube.com/watch?v=O2vCXDt2_gk> 
26 See V. Wang (2019) Surrogate Pregnancy Battle Pits Progressives Against Feminists at 
<https://www.nytimes.com/2019/06/12/nyregion/surrogate-pregnancy-law-ny.html> 
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surrogate, so that she and the intended parents approach each other on equal 

footing”.27 This would include all health needs and costs of prenatal care as well as 

sole autonomy over them. Ainsworth suggests that this would incentivise intended 

parents to treat the women acting as a surrogate with respect and encourage longer 

term prospective thinking about whether the parties share similar values about 

pregnancy, childbirth, abortion and relationships between the woman, child and 

intended parents.28 

Much of the early writing concerning surrogacy was prompted by the difficulties of 

Whitehead v. Stern, otherwise known as the Baby M case, the first case to determine 

the validity of surrogacy agreements in the US. After giving birth to a child following a 

traditional surrogacy, Mary Beth Whitehead decided to keep the child, despite a 

contract agreeing to relinquish parental rights. The court ruled that Whitehead was 

the mother and rendered the contract unenforceable as against public policy, but 

considered it in the best interest of the child to live with her father, William Stern. 

Feminist commentators at the time further suggested that the socio-economic 

disparity between the surrogate and the intended parents was being used against her, 

suggesting that Whitehead was “being held to an unfair standard of motherhood.”29 

Several writers however assert that paying poorer women to act as surrogates is not 

exploitative in and of itself.30 Lori Andrews, for example, argued that exploitation 

concerns built on gendered social and economic inequalities were “harsh realities that 

must be against by vigilant efforts to assure that women have equal access to the 

labour market and that there are sufficient social services so that poor women with 

children do not feel they must enter into a surrogacy arrangement in order to obtain 

money to provide care for their existing children.”31  

Several writers stress that there is little evidence that domestic surrogacy has led to 

exploitation. Much cited research by Busby and Vun found that most surrogates in 

western countries are white, Christian, in their late 20s or early 30s and, while 

education level varied, most appeared to have some degree of higher education.32 

However, research from 2007 by Katherine Drabiak, Carole Wegner, Valita Fredland 

and Paul R. Helft suggests that “financial motivation may be a primary factor in the 

decision to participate in surrogacy … [and], because of their financial status, 

                                                           
27 S. Ainsworth (2014) Bearing Children, Bearing Risks: Feminist Leadership for Progressive Regulation of 
Compensated Surrogacy in the United States 
28 S. Ainsworth (2014) Bearing Children, Bearing Risks: Feminist Leadership for Progressive Regulation of 
Compensated Surrogacy in the United States 
29 P. Chesler (1988) Sacred Bond: the Legacy of Baby M 
30 J. Munyon (2003) Protectionism and Freedom of Contract: The Erosion of Female Autonomy in Surrogacy 
Decisions 
31 L. Andrews (1995) Beyond Doctrinal Boundaries: A Legal Framework for Surrogate Motherhood  
32 K. Busby & D. Vun (2009) Revisiting The Handmaid‟s Tale: Feminist Theory Meets Empirical Research on 
Surrogate Mothers 
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commercial surrogates are susceptible to financial inducement and vulnerable to 

exploitation.”33 

In the UK, analysis of surrogates’ life circumstances is less researched, but it is 

suggested by the available evidence that most women are not economically 

dependent on the surrogacy arrangement.34 This must be contextualised within the 

parameters of the UK’s altruistic legislation. Concerns that surrogacy poses a risk of 

exploitation have been more active within US writing reflects US legislation’s enabling 

of commercial surrogacy.  

Sara Ainsworth suggests that a reproductive justice lens can offer an anti-essentialist 

and intersectional  critique of what she refers to as the ‘"pro-choice movement”’, 

recognising that “people’s lives are informed by multiple identities and affected by 

multiple oppressions” and that “circumstances like mass incarceration, legacies of 

colonialism, and poverty limit the life chances of people and undermine the power of 

their communities, rendering “choice” frequently meaningless”. She advocates 

looking at surrogacy, or any practice, from the perspective of those communities most 

affected and those who are most vulnerable within in – women and specifically 

marginalised and disadvantaged women.35 

Seema Mohapatra, describes reproductive justice refers to the normative concept that 

all women, regardless of their ethnic, racial, national, social, or economic backgrounds, 

should be able to make healthy decisions about their bodies and their families.36 She 

frames a reproductive justice as an alternative feminist angle of analysis to a 

reproductive autonomy lens, commonly invoked by those associated with liberal 

feminists. She states that: 

“Reproductive justice moves away from the language of choice and autonomy 

because “the ‘right to choose’ means very little when women are powerless.” 

Mohapatra further argues that a ‘reproductive justice’ has the potential to examine 

the positon of surrogates from a somewhat intersectional analysis, which recognises 

that that there are differences even among “typical surrogates.” Mohapatra argues 

that from a reproductive justice approach, we should focus our concerns towards how 

the surrogacy market affects the women who are already the most marginalised.  

                                                           
33 K. Drabiak, C.Wegner, V.Fredland and P. Helft (2007) ‘Ethics, Law, and Commercial Surrogacy: A Call for 
Uniformity’  
34 The Law Commissions' Consultation on Surrogacy (2019) 
35 S. Ainsworth (2014) Bearing Children, Bearing Risks: Feminist Leadership for Progressive Regulation of 
Compensated Surrogacy in the United States 
36 S. Mohapatra (2012) Achieving Reproductive Justice in the International Surrogacy Market 
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ii. Race  

Several writers examine the potential for social-economic exploitation within 

surrogacy from the additional perspective of race. Although the position of race in the 

exploitation discussion seems somewhat limited in the writing of the UK and Europe, 

issues about the circumstances and potential for exploitation of women of colour have 

been largely raised through the lens of commercial surrogacy. Many of these writers, 

particularly from the US, stress the social-economic disparities between Black and 

Latina women and white women which may have relevance for the UK in the issues 

these papers raise.37 For example, Barbara Katz Rothman notes “[y]ou have only to 

look at the poor women of color tending their white affluent charges in the 

playgrounds of every American city to understand which women will be carrying 

valued white babies in their bellies as a cheap service”.38 

Other theorists further suggest that beyond economic disadvantage, surrogacy 

aggravates racist ideals about the desirability of Black parenting. For example, 

Smerdon notes that surrogacy takes advantage of race and class inequality to ensure 

that wealthy, generally white couples have children,39 and Bailey suggests that 

surrogacy involves ideas about suitable reproduction which are potentially racist.40 

Writing in a US context, Dorothy Roberts is one such author who urges feminist 

opposition to surrogacy to be cognisant of the ongoing control and exploitation that” 

African American women - especially poor women - to coercive reproductive policies 

in the welfare programs and through the drug war.41 Roberts argues that "trading the 

genetic tie on the market lays bare the high value placed on whiteness and the 

worthlessness accorded blackness." 

Serene Khader argues that within the social-economic disparities that exist between 

white women and women of colour, surrogacy promotes an idea that women of colour 

do not have an interest in having children of their own, that their reproduction is 

harmful or a source of poverty, or that that their interest is subordinate to rich white 

women’s. 42 However Khader further notes that arguments about the aggravating 

nature of surrogacy for race and class inequality and racist views about who is entitled 

to reproduction do not situate these concerns within the history of perceptions about 

women of colour lacking affective capacities and agencies. 43  

                                                           
37 A. Cawthorne (2008) The Straight Facts on Women and Poverty <http://cdn.americanprogress.org/wp-
content/uploads/issues/2008/10/pdf/ women_poverty.pdf> 
38 B. Rothman (1996) Daddy Plants a Seed: Personhood Under Patriarchy 
39 U Smerdon (2008). Crossing Bodies, Crossing Borders: International Surrogacy Between The United States 
and India. 
40 A. Bailey (2009) Reconceiving Surrogacy: Toward a Reproductive Justice Account of Surrogacy Work in India 
41 D. Roberts (2002) Shattered Bonds: The Color of Child Welfare  
42  S. Khader (2015) Intersectionality and the ethics of transnational commercial surrogacy 
43 S. Khader (2015) Intersectionality and the ethics of transnational commercial surrogacy 
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In the US, discussions about surrogacy, gender and racism were further provoked by 

the cases of Johnson v. Calvert, which involved a Black surrogate and a white intended 

parent couple, who were both the genetic parents. The court eventually granted 

custody to the IPs and the surrogate, Johnson, was not granted visitation. Some writers 

have assessed the case as an example of white male privilege, such as Lisa Ikemoto, 

who described the case as "selectively applying the parental status laws to maintain 

white fatherhood rights.”44 Others have however criticised this analysis as ignoring 

that the intended mother, who held both the social role of mother and in this instance 

was the genetic mother, was Filipina. Lacey suggests that this analysis ignores the 

positive that the IP mother strongly desired a child and her husband followed suit.45 

However in her critique Ikemoto implies that stereotypes about Asian women as 

“subservient for the sake of men and their children” could also contribute to her 

conclusion. Commenting on the case, Lacey argues that the pain of childless women 

and the motives for wanting a genetically-related child cannot be ignored nor, in her 

view, “neatly categorized as racism.” 

iii. International surrogacy  

While there is conflicting information on how many children born of surrogacy in the 

UK involved transnational surrogacy (figures range from 95%46 to 50%47) there appears 

to be consensus that the numbers are increasing. 48 The thesis adopted by the 

Commissions is that ‘modernising’ UK law would prevent at least some IPs looking to 

undertake surrogacy abroad.49  

The arguments around the potential for surrogacy to exploit the social-economic 

inequalities between men and women and for women of colour arise in discussions 

about the ethics of transnational or cross border surrogacy. 50  Many writers oppose 

international surrogacy because of its exacerbation of these inequalities due to 

inequalities between countries where surrogates and IPs are situated.  

Research conducted in 2012 by the Center for Social Research (CSR) in India suggests 

that the overwhelming majority of surrogates indicated that they had decided to 

become a surrogate due to ‘poverty’.51 The study also found that surrogates were: 

                                                           
44 L .Ikemoto (1996) The In/Fertile, the Too Fertile and the Dysfertile  
45 L. Lacey (1998) "O Wind, Remind Him That I Have No Child": Infertility and Feminist Jurisprudence 
46 V. Smith (2015) The feminist history of surrogacy: should pregnancy give a woman rights over a 
baby?<https://www.newstatesman.com/politics/2015/05/feminist-history-surrogacy-how-much-right-should-
pregnancy-give-woman-over-baby> 
47 British Surrogacy Centre: <http://www.britishsurrogacycentre.com/surrogacy-costs/> 
48 British Surrogacy Centre: <http://www.britishsurrogacycentre.com/surrogacy-costs/> 
49 The Law Commissions' Consultation on Surrogacy (2019) 
50 S. Ainsworth (2014) Bearing Children, Bearing Risks: Feminist Leadership for Progressive Regulation of 
Compensated Surrogacy in the United States 
51  Centre for Social Research (2012) Surrogate Motherhood, Ethical or Commercial 



12 
 

“often illiterate and relied on clinics to inform them of the terms of the contract, 

without independent advice. When asked, surrogates could not explain or recall 

many of the terms of the contract they had entered into. Contracts were often not 

signed until mid-way through the fourth month of a pregnancy meaning the 

surrogates would bear all risks and losses if the pregnancy miscarried or was 

aborted due to fetal abnormalities.” 52 

Sara Ainsworth also notes that the physical distance between IPs and surrogate may 

also expand the role of third parties who facilitate arrangements and therefore 

weaken any oversight that the IPs could have. She argues that India’s experience 

exactly demonstrates the reality of western feminist concerns that women’s lives and 

bodies are controlled by state and private actors where economic need is exploited.53 

Nila Bala suggests that the concern that women do not fully understand the nature or 

particulars of a surrogacy contract are also particularly heightened in an international 

agreement where poverty and access to education interact, highlighting instances 

where women have been left with medical or financial risk.54 She however suggests 

that better monitoring and international agreement can alleviate these concerns by 

mandating certain protections.  

Other writers note the importance of factoring in cultural differences where surrogacy 

is occurring, for example claims that Western IPs frequently demonstrate preference 

for lighter skinner surrogates, which exacerbates local racial and cultural divides.55 

Alison Bailey argued that transnational surrogacy ignores a more cultural concern that, 

rightly or wrongly, surrogacy in many states is “seen as a form of sex work,” and that 

transnational agreements put surrogate women in such contexts at risk of harassment 

and violence as a result.56 Pande highlights however that cultural stigmatisation does 

not necessarily mean that surrogacy will be prevented, limited or hidden.57 

However, it is also important to point out that Western feminist critique must 

recognize its cultural distance when critiquing the experiences and practices that 

affect women in India. Alison Bailey points out, Western feminists have frequently 

                                                           
52 Centre for Social Research (2012) Surrogate Motherhood, Ethical or Commercial  
53 S. Ainsworth (2014) Bearing Children, Bearing Risks: Feminist Leadership for Progressive Regulation of 
Compensated Surrogacy in the United States 
54 N Bala (2014) The Hidden Costs of the European Court 
of Human Rights’ Surrogacy Decision,  in which she cites Nicola Smith (2010) Inside India’s International Baby 
Farm, available at http://www.geneticsandsociety.org/article.php?id=5192). 
55 A. Bailey (2011) Reconceiving Surrogacy: Toward a Reproductive Justice Account of Indian Surrogacy 
56 A. Bailey (2011) Reconceiving Surrogacy: Toward a Reproductive Justice Account of Indian Surrogacy  
57 A. Pande (2011) “At Least I Am Not Sleeping with Anyone”: Resisting the Stigma of Commercial Surrogacy in 
India 
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presented Western ideas as “liberating” and viewed women in the Global South as 

“backward, poor, illiterate, culturally oppressed, and in need of rescue.”58 

iv. Non-economic issues 

While most concern about the harm to individual women is focussed on their socio-

economic realities, scholars have suggests that surrogacy may take advantage of 

structural inequality. Katherine Leiber claims that women may be pressured into 

surrogacy by male partners or that traditional gender roles may influence women into 

surrogacy without feeling it is a completely free choice.59  

These concerns stress that surrogacy represents an exploitation of one women’s 

dignity for the benefit of another, irrespective of her circumstances or motivations. 

For example, the approach to policy in Sweden considers surrogacy to be ‘wrongful 

use’ exploitation, in that it uses another person for one’s own ends.60 This argument 

does not demand any economic pressure to exist and therefore is applicable to 

altruistic arrangements.  

The Warnock Committee’s conclusion was clearly that using others for one’s own ends 

should always be regarded as morally objectionable. Although, it is worth noting that 

Baroness Warnock seems to have later expressed some change in opinion and 

suggested that the UK’s law was perhaps “unduly protective of the surrogate too much 

based upon the assumption that she is open to exploitation.”  

Much of the concern that surrogacy in inherently exploitative centres on the issues of 

consent, and to what extent pre-emptive consent can be given. While many countries 

now institute rules requiring potential surrogates to have already given birth and to 

consider their own families complete, many writers express serious concerns that 

women can know that they consent to surrogate arrangements in the abstract. Issues 

such as disability, medical testing, increased complications of pregnancy following 

assisted reproduction, particularly as part of a gestational surrogacy process, have all 

been discussed as having the potential to challenge the idea that consent can be freely 

given.  

Other commentators have contended that the harm caused by surrogacy extends to 

the intended mother. Paul Lauritzen suggests "To choose to be childless is still socially 

disapproved and to be childless in fact is to be stigmatized as selfish and uncaring. In 

such a situation, the offer of the hope of motherhood is a coercive offer."61 From this 

                                                           
58 Alison Bailey (2011) Reconceiving Surrogacy: Toward a Reproductive Justice Account of Indian Surrogacy 
59 K. Lieber (1992) Selling the Womb: Can the Feminist Critique of Surrogacy Be Answered? Citing Gena Corea 
(1985) The Mother Machine 
60 J Stoll (2013) Surrogacy Arrangements and Legal Parenthood: Swedish Law in a Comparative Context 
61 P. Lauritzen (1990) What Price Parenthood 



14 
 

perspective, the availability of ART, including surrogacy, is not pursued freely because 

of the societal critique of women unable to have children.  

In a somewhat related critique, Martha Field has also suggested that not all 

motivations for seeking a surrogate relationship are equal: "Others, however, may 

choose surrogacy out of mere predilection or convenience-fear of pregnancy, a desire 

to stay thin, a desire to pursue career choices that seem incompatible with pregnancy, 

for example."'62 

Gena Corea expressed sympathy with this argument, and stated that because of the 

value society places on women’s childbearing function, it is inevitable that some 

women consider themselves to love reproduction – they are not coming to this 

conclusion in isolation.  She questioned the notion of consent in relation to IVF, asking 

“"What is the real meaning of a woman's 'consent' ... in a society in which men as a 

social group control not just the choices open to women but also women's motivation 

to choose?" Leiber also poses the question as to whether women can consent to 

surrogacy while society primarily values women for their childbearing capabilities.63  

Some writers argue that pregnancy is so unique that women cannot know how they 

will feel about the child until the process of gestation has come to and, however so 

defined. Some authors, such as Donchin notes the impact of the socio-economic 

arguments on the nature of consent, arguing that women’s capacity to consent is not 

necessarily the same in every country, but that poverty may induce women to choose 

to become a surrogate, and that does not mean that the decision is one made freely.64 

Several writers emphasises the risk that women will consent to something they later 

profoundly regret because they cannot anticipate the depth of bond they will develop 

with the foetus over the pregnancy.65 Because they cannot anticipate the nature of 

this bond, even potentially if they have been pregnant before, their consent cannot be 

considered to be informed. Radin further states that surrogates may suffer from a 

“false consciousness” because of the very nature of the patriarchal structures of 

society and thus their “choice” and subsequent positive reporting of their experiences 

cannot be given full weight.66 

However Peng argues that to reject surrogates’ personal experience ex ante is to fail 

to respect women’s autonomy and amounts to paternalism.67 Shapiro also notes the 

testimony of numerous surrogates in rejecting the idea that women cannot consent, 

                                                           
62 M. Field (1990) Surrogate Motherhood: The Legal and Human Issues 
63 K. Leiber (1992) Selling the Womb: Can the Feminist Critique of Surrogacy be Answered? 
64 A. Donchin (1989) The growing feminist debate over the new reproductive technologies 
65 V. Jackson (1988) Baby M and the Question of Parenthood; K Bartlett (1988) Re-Expressing Parenthood, 
66 M Radin (1987) Market Inalienability and M. Field (1990) Surrogate Motherhood: The Legal and Human 
Issues 
67 L Peng (2013) Surrogate Mothers: An Exploration of the Empirical and the Normative 
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noting that it is equally impossible to ignore the potential for exploitation and the 

views of thousands of women who have positive reflections of their experiences.68 

Jessica Munyon stresses the other places in which courts and commentators have 

found the existence of informed consent to be present despite the fact it is impossible 

to note what the reflective impact will be, including abortion, sterilisation and gender-

reassignment.69  

In rebuttal however, Joan Einwoher suggests that assuming that women cannot know 

their own motivations because of the impact of pregnancy is itself dangerous, 

highlighting that “women's hormonal changes have been utilized too frequently over 

the centuries to enable male dominated society to make decisions for them.” 

Einwoher suggests that opponents of surrogacy who rely on the process of pregnancy 

as determinative undermines the rationality and autonomy of women by reinforcing 

a ‘Victorian’ ideal that women are so overwhelmed by feelings at the time of birth that 

they must preventatively be protected from it.70  

Altruistic surrogacy has also been cruised on gendered lines, for entrenching 

stereotypes about women as generous and sacrificing.71 Some commentators express 

concern about relying on the language of gift giving, which some authors also 

criticising it for disregarding women’s unique labour.72 

Some commentators express objections to surrogacy because they see it as privileging 

men’s position in relation to reproduction. For example, court commentary at the 

Whitehead v. Stern trial saw Barbara Katz Rothman quoted as describing those that 

arrange surrogacies as “the pimps of the surrogacy movement”, arguing that brokers 

take advantage of gender inequality for commercial gain through surrogacy.73  

Others have expressed concerns about the prospect of reproductive technology 

enabling the state to exert control over pregnancy and maternity. Andrea Dworkin 

suggested that doctors’ control over fertilisation enables “him” to dominate and 

control conception and pregnancy.74 Susan Sherwin also writes:  

“Most arguments in support of IVF are based on appeals to the rights of the 

individual to choose such technology. Feminists urge us to look carefully at these 

autonomy based arguments, however, because as IVF is usually practiced, it 

does not altogether satisfy the motivation of fostering personal freedom. Like 

                                                           
68 J. Shapiro (2014) For a feminist considering surrogacy, is compensation really the key question 
69 J. Munyon (2003) Protectionism and Freedom of Contract: The Erosion of Female Autonomy in Surrogacy 
Decisions 
70 J Einwohner (1989) Who Becomes a Surrogate 
71 R. Almeling (2011) Sex Cells: The Medical Market for Eggs and Sperm 
72 S. Rudrappa ( 2017) Reproducing Dystopia: The Politics of Transnational Surrogacy in India, 2002–2015 
73 I. Peterson (1987) Fitness Test for Baby M’s Mother Unfair, available at < 
https://www.nytimes.com/1987/03/20/nyregion/fitness-test-for-baby-m-s-mother-unfair-feminists-say.html>  
74 A Dworkin (1983) Right Wing Women 
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many other forms of reproductive technology, IVF is controlled by medical 

specialists and not by the women who seek it.”75 

Others stress the involvement of courts in parental orders or enforcement of 

surrogacy contracts as inappropriate interference by the state in the female bodies 

and state control of pregnant women.76 Paltrow and Flavin express concerns about the 

state’s treatment of pregnant women more generally, suggesting that US women have 

and are prosecuted or subjected to additional charges, longer jail sentences, and 

higher bail because of drug use (including use of prescribed medication), mental health 

problems, or abortion.”77 

v. Preventing exploitation 

Even where authors have agreed that surrogacy is either inherently or strongly risks 

the exploitation of women, they do not necessarily agree on the solution. For example, 

Yehezkel Margalit claims that “only comprehensive regulation will minimize the ethical 

and legal fears that have emerged concerning these cross-border agreements.”78  

Allen however suggests that while we “should accept and encourage different family 

formations, commercial surrogacy should not be ‘sold’ as the preferred option to 

people seeking to form a family.” She suggests that if the concern is that women 

should have a way to prosper and move out of poverty, other opportunities for them 

to do so should be the focus. Allen does not dispute the intention of intended parents 

in forming a family complete with children, but finds the risks and potential risks of at 

least commercial surrogacy too significant to ignore.79  

Ainsworth notes that while regulation can minimise concern, the risks of exploitation 

do not necessarily stem from the practice of surrogacy itself, but from a fundamentally 

unequal socio-economic policy which creates power imbalances that can be taken 

advantage of. Without solving inequality generally, she argues that it is difficult to 

create regulation that entirely addresses the risks.80  

Others however suggest that unenforceable contracts may also increase the risk of 

exploitation. In her recent book, Full Surrogacy Now, Sophia Lewis argues that bans on 

surrogacy “uproot, isolate, and criminalize gestational workers, driving them 

underground and often into foreign lands, where they risk prosecution alongside their 
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76 S. Ainsworth (2014) Bearing Children, Bearing Risks: Feminist Leadership for Progressive Regulation of 
Compensated Surrogacy in the United States 
77 L. Paltrow & J. Flavin (2013) Arrests of and Forced Interventions on Pregnant Women in the United States, 
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bosses and brokers, far away from their support networks.”81 Academics from the 

University of Aberdeen have done some preliminary scoping work on a proposed 

international agreement which would set minimum standards for international 

surrogacy agreements.82 

3. Surrogacy as harm to all women  
Arguments about the wider social harm that surrogacy represents are closely related 

and sometimes inseparable from the some of the human dignity and gender inequality 

arguments, however these concerns place women as a group as the object of the 

reservation. These writers suggest that surrogacy can also be seen as harmful to 

women as a group, even where not considered to be individually harmful.83 Many of 

these arguments have been loosely tied to wider feminist discussion about 

‘structuralism’ and ‘essentialism’, though writers themselves infrequently use the 

terms and where they do come to differing conclusions about the ethics of surrogacy.84 

For example, some writers have focused on the impact surrogacy has on harmful 

stereotypes. Kerian argues that because society is patriarchal it will seek to 

subordinate women’s unique role in reproduction through women’s socialisation, 

through which they prioritise the interests of others and measure their self-worth 

through a level of self-sacrifice, which means that women can never freely consent to 

surrogacy. 85 Kerian however suggests that the response to this is to more richly 

reward surrogacy, addressing what she perceives as an undervaluing of the unique 

reproductive capacity of women.  

In Essentially a Mother, Jennifer Hendricks argues that “The practice of surrogacy was 

designed to satisfy men’s desire for children – or for profit, in the case of brokers… and 

the arrangements relegated women to the low status\ low wage job of “baby 

maker.”86 Debra Satz also argues against commercial surrogacy, or as she suggests 

‘contract pregnancy’ expressly on gender inequality grounds. She argues that such 

arrangements generally impose significant control over women’s lifestyle during 

pregnancy. Her concern is less that a contract puts one body under the control of 

another person, but specifically that it is women’s bodies that are being controlled by 

another in the context of a patriarchal society that has historically subordinated 

women’s interests to those of men, specifically and primarily through control of 

sexuality and reproduction.  
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Satz also claims that ‘contract pregnancies’ reinforce “negative stereotypes about 

women as “baby machines” 87 and sexist notions about women as merely vessels for 

impregnation by men. Legal requirements that there be a genetic link between child 

and one intended parent arguably further prioritise the position of men over women, 

as the genetic link will most likely come from the intended father. Single women, or 

women in a same sex relationship unable to carry a child are less likely to be providing 

the genetic material than a single man if they cannot carry the pregnancy.88 

Karkal suggests that surrogate contracts are normally written to favour the intended 

father, who is more likely to control the wealth which enabled the lawyer to be hired 

to asset his interests, not only the surrogate but also over his female partner. Karkal 

notes that “the primary concern of the contract is ‘to make certain the child has the 

sperm and name of the buyer.89 For her and other feminists, surrogacy, including 

altruistic surrogacy, prioritises men and fatherhood over women and motherhood, in 

that surrogacy is controlled by men (the legal, medical and policy-makers involved in 

surrogacy) and particularly men of considerable privilege.  

However, Lori B. Andrews stresses the danger of giving undue weight to the 

importance of hormone-based activities, such as pregnancy, suggesting that at its 

extreme conclusion it may leave open the opportunity for men to justify crimes of 

gender-based violence on the basis of hormones and biology.90 Other writers argue 

that the social harm arguments presented by stereotypes cannot be prevented by a 

ban on surrogacy because surrogacy is not their cause.91 Lori Andrews also argues that 

concerns about surrogacy exploiting participation women by turning them into vessels 

can be countered as turning all women into reproductive vessels, without their 

consent, by arguing for government oversight of women’s decisions and creating a 

disparate legal category for gestation. She notes that: 

“by breathing life into arguments that feminists have put to rest in other contexts, 

the current rationales opposing surrogacy could undermine a larger feminist 

agenda.92 

Peng notes that what constitutes a societal harm is not measurable, and instead 

normative and ideological judgements, which makes the project of consistent policies 

across values difficult, and suggests that no jurisdiction can fully control surrogacy 
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within its boundaries, as people will seek out opportunities to engage in surrogacy in 

other jurisdiction.  

4. Surrogacy as commodification  
Campaign group Nordic Model Now argues that that “To pay a woman to become 

pregnant and give birth for someone else commercialises and commodifies not only 

her body and reproductive functions, but also the baby.” Karkal argues that surrogacy 

“turns a normal biological function of a woman’s body into a commercial contract” 

further claiming that it “degrades a pregnancy to a service and a baby to a product.”93 

Although they frequently appear together, it is worth outlining some of the writing 

concerning these aspects in turn.  

Commentators who reflect on women as the object of their argument make some 

distinction between the commodification of pregnancy as a function, and the 

commodification of women through their reproductive capacity because of the 

importance of pregnancy.  

Gina Corea, described what she perceived as the dangers of surrogacy and other forms 

of reproductive technologies in The Mother Machine, in which she painted a dystopian 

image of women as controlled breeding machines in ‘breeding brothels’.” She wrote:  

"When reproductive engineers manipulate the bodies of female animals today, 

they are dear, blunt and unapologetic about why they are doing it. They want 

to turn the females into machines for producing 'superior' animals or into 

incubators for the embryos of more 'valuable females.'" 94 

Shari O’Brien argues that, like organ donation, surrogacy is subject to laws that “law 

deters people from relinquishing no regenerative parts of themselves for mere 

money.” 95 This argument focusses the question on whether the commodification of 

child or of pregnancy goes right to the heart of the women herself, suggesting that it 

is in fact integral as the “the commodity sold is unique and irreplaceable." 96 

The international campaign consortium, Feminist No to Surrogacy, argues that 

surrogacy “that reduces the female body to a container” and states that no matter 

how stringently regulated, any surrogacy reduces women to a single function.97 

Andrea Dworkin famously claimed  that surrogacy and all reproductive technologies 

“make the womb extractable from the woman as a whole person in the same way the 
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vagina (or sex) is now." She argued that this was harmful in that is discussed an integral 

aspect of a person as a fungible commodity. 98 

Other authors examine the commodification concern from the perspective of the 

child. These issues are discussed briefly at section six.  

However Lori Andrews rejects the idea that a IP is paying for a child, stating that at 

most an IP is “buying the pre-conception termination of the mother's parental rights”, 

something that has been uncontroversial with the sale of a father's parental rights 

through sperm donation.99 Andrews argues that paying a surrogate is akin to paying a 

man for donating sperm or a doctor to perform a caesarean, questioning at what point 

an intervention in a woman bringing a child into the world becomes a 

commodification.100 

Elizabeth Scott also notes that commodification concerns are to some degree abstract, 

as the value society places on children or women’s reproductive capacity cannot be 

imperially measured. However she adds that there is little evidence of harm from 

available research or public discussions as surrogacy has become more common place. 
101 

While commodification concerns are especially acute in regards to commercial 

surrogacy, for some even altruistic surrogacy poses an unacceptable commodification. 

Sonia Allen argues that focus on the surrogate’s intent or motivation is problematic 

because it does not satisfactorily resolve the question of whether she is involved in 

the sale or commodification of a child.102 This argument separates a subjective 

intention from what Allen sees as an objective question.  

For Majumdar, when surrogacy is used in a transnational context it removes any 

appropriateness in convincing of surrogacy as a “gift of life” and places it firmly in the 

position of exchanging “life for life” in that, in her view, typically exchanges a child for 

a new or better life for the surrogate and her family. She further suggests that the 

physical distance entrenches cultural and class based differences between surrogate 

and IPs, which enables IPs to consider what they are doing some form of philanthropic 

act and disassociate from the realities of the surrogate’s experience.103 

Some writers have expressed concerns that even if surrogacy does not amount to the 

sale of a child, it still carries a risk of human trafficking. Examples can also be found in 
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the US, where in 2013 three individuals were convicted of criminal charges relating to 

paying ‘surrogate’ mothers to be sent to the Ukraine for implantation with embryos, 

without any surrogacy arrangements in place.104 

Sonia Allen reflected on these examples in her paper “Commercial Surrogate and 

Child: Ethical Issues, Regulatory Approaches, and Suggestions for Change”, noting that 

while they were extreme instances of criminality, they “provide a stark illustration of 

the risks commercial surrogacy may pose, in both the developing and developed 

world—including the danger that ‘agents’ or third parties may use and traffic women 

(and as discussed above, children) for profit.”  She also noted that these examples may 

provide a rational for states to explore extra-territorial prohibitions on commercial 

surrogacy where criminal law exists it to prevent it domestically. She did however note 

the difficulties of enforcing such legislations and instead suggests that efforts should 

be focussed on encouraging states who do permit commercial arrangements to limit 

the transactions to those domiciled in the territory, adding that there is a “necessity 

to recognize that for countries that choose to permit such practices, clearly regulation 

is also needed.”105 The ECHR’s recent decisions suggest that children have a right to 

some form of recognition and family life with a genetic parent for children born 

abroad, which makes it difficult to see how preventing commercial surrogacy is 

possible.  

5. The role of motherhood

Arguments about the social harm that surrogacy causes by entrenching stereotypes 

about women as mothers can also be seen as part of arguments about the proper 

emphasis of women as mothers within feminist theory.106 Many feminists have 

attempted to dissect the role of motherhood and reproductive capacity in relation to 

womanhood. 107 This paper is not capable of summarising the multitude of positions 

that writers and campaigners hold on the issue of motherhood, but it is sufficient here 

to acknowledge that writing on surrogacy has drawn on many of these debates both 

explicitly and by reference. It is also worth noting that the rise of gestational surrogacy 

has influenced many of these discussions.  

Cosscutta notes that the category of mother is “is discursively constructed and 

performed in a range of different ways” which were once a single and static figure and 

which surrogacy fragments and challenges. Each element of motherhood, when 

104 See also Federal Bureau of Investigation, ‘Baby-selling ring busted’ at http://www.fbi.gov/sandiego/press-
releases/2011/baby-selling-ring-busted’, as discussed by A. Allen 
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performed by different actors, can more easily identified and discussed, including the 

different ways which they are controlled, oppressed or otherwise constructed.108  

Courts have also been forced to consider motherhood in different ways. In Re G 

(Children), Lady Hale described motherhood as a status that be acquired in three ways 

- ‘genetic parenthood’ involving the provision of gametes, ‘gestational parenthood’ 

involving the conception of a child, and by ‘social and psychological parenthood’ 

involving the care and nurture.109 The case also cited the Irish Court decision in M.R & 

Anor v An tArd Chlaraitheoir, in which medical experts discussed the different effects 

of each element of parenthood on child development. Here it was accepted by the 

medical experts that, ‘the person who looks after the child after birth also has 

epigenetic effects on the child’.110  The cases did not conclude that any element of 

motherhood is of sole importance, and various commentators have stressed the 

impact of each.  

Feminist thinkers have long stressed the dominant force of patriarchy, and some 

writers have placed a desire to have children within patriarchy as something imposed 

upon women externally. This includes stigmatisation of childless women, for 

example.111 Some writers suggest that that placing an importance on reproduction and 

children in discussions about womanhood means that it is “only logical that having a 

child would be more important to childless women than to childless men.” Munyon 

however argues that feminists are generally content with the process of sperm 

donation following which men sever ties with their child, arguing that “our perceptions 

of motherhood, and what society wants motherhood to mean, are controlling the 

determinations in surrogacy disputes.”112 

Linda Lacey reflected on infertility and noted that many feminist lack an understanding 

of the infertile woman and “her need for children”, arguing that they should engage 

with the “previously unheard voices of the [unhappily] childless.”113 Lacey argues that 

just because a desire for children may be influenced by the patriarchal structures, it 

does not mean that that design is not real or important.114 She suggest that there is no 

discussion within feminist writing or theory unless it concerns new reproductive 

technologies.”115 
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Elsewhere surrogacy has been compared to other infertility treatments, though it is 

also noted that a right to medical treatment does not necessarily extend to surrogacy, 

though it has been suggested that arguments based on right to infertility treatment 

may be stronger in groups were infertility has a medical cause.116 

However some evidence suggests that women may be more eager than men to utilise 

reproductive technologies. For some writers who acknowledge this prospect however, 

the issue remains that women are not making the choice to utilise ART in a vacuum 

and that social pressure and socialisation continue to influence the role of surrogacy 

contracts as prioritisation of men.117 

Given that egg donors are typically further removed from the birth of the child, there 

is comparatively less writing focussed on the impact of biological motherhood.  

Marsha Garrison argues in traditional surrogacy that motherhood should be required 

to legally transferred from the surrogate via an adoption process because the 

surrogate is ‘in fact’ the child’s mother however contrasts this with a gestational 

surrogacy where she argues the surrogate has no superior claim to the genetic mother 

(egg donor.)118  

Elizabeth Scott quotes research that surrogates consider the lack of genetic link to the 

foetus relevant to their relationship with the child, suggesting that these responses 

suggests that “gestational motherhood is devalued when it is separated from genetic 

parenthood. 119 

Some writers have expressed concern that focus on genetic material over-privileges 

men’s role in reproduction, as gestation represents a unique role for women in 

parenting. Debra Satz for example, suggests that defining ‘motherhood in terms of 

genetic material’ fails to take into account women’s unique gestational 

contribution.120 This view suggests that surrogacy is another means of ensuring that 

women are valued primarily for their sexual and reproductive capacities rather than 

for their intellect and skills,121 Lorraine Sorrel, for example, described surrogates as 

“human potting soil for the man’s seed.”122 

Renate Klein, further emphasises the unique role of pregnancy, stressing that women’s 

bodies as integral to the bringing in to being of a child - “in my view, a pregnant 

woman’s body, her brain, heartbeat and breath (not to mention her soul) provides a 
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bit more than just a container to which tubes are attached.” Rothman too describes 

pregnancy as an “intimate social relationship” which is consistently dismissed and 

marginalised through language and law. She therefore argues that surrogacy must be 

rejected because society must “need to reject the notion that any woman is the 

mother of a child that is not her own, regardless of the source of the egg and or of the 

sperm. Maybe a woman will place that child for adoption, but it is her child to place. 

Her nurturing of that child with the blood and nutrients of her body establishes her 

parenthood of that child.”123 

While noting that sperm clearly contributes to the creation of a child, commentator 

and writer Victoria Smith (Glosswitch) argues that this is not and never can be an equal 

contribution, highlighting that those who gestate, birth and suckle babies do far, far 

more.  She notes:  

“Yet ironically, providing sperm is all it takes to be said to have fathered a child. 

Meanwhile, the verb “to mother” encompasses a far broader range of activities 

than “just” supplying an egg. Pregnancy could almost kill you but still you won’t 

have proven you’re a “proper” mother. Alas, it has long been the case that under 

patriarchy, if one wants female reproductive labour to be recognised at all, such 

recognition will take the form of discrimination against women as a class.124 

Other writers including Katherine Bartlett,125 express concern that that unique bond 

formed through pregnancy can be severed on the basis of contract. The impact of the 

pregnancy on the mother is here the primary concern.  

Margaret Radin argues that such surrogates who distance themselves and their 

pregnancy from motherhood over the subsequence child are subject to “ironic self-

deception,” and are “reinforcing oppressive gender roles.” She further argues that 

intended mother also are subject to “false consciousness,” believing they should raise 

their partners’ genetic children.126 This argument reflects those raised previously 

around the subjugation of women in favour of men’s desire.  

Robin West drew on her own experiences of being pregnancy in contrasting men and 

women’s experiences of autonomy.127 Elizabeth Kane, herself one of the early 

surrogates, suggested that “surrogate motherhood is nothing more than the 

transference of pain from one woman to another. One woman is in anguish because 
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she cannot become a mother, and another woman may suffer for the rest of her life 

because she cannot know the child she bore for someone else.”128 

Jennifer Hendricks argues that failure to recognise the surrogate as the mother as 

default in favour of an intended parent’s rights “proposals change the definition of 

parenthood from a woman-centred one to a man-centred one and in the process 

denigrate the non-genetic aspects of biological reproduction.129 She suggests that 

focussing on either the genetic material or the social role of parenthood approaches 

the “direction of denigrating gestation, defining parenthood exclusively in terms of 

genes or contracts”. In her view, genetic material provided by either a man or women 

is to select and give weight to man’s contribution to a child while under-appreciating 

the role of gestation which “in addition to likely giving rise to emotional bonds, assigns 

new-born children to families in a way the state cannot easily control.”130 This position 

may contradict the Law Commission’s proposals for a new pathway to parenthood, 

which would see legal parenthood transferable at the birth of the child, with an option 

for objection by the surrogate, a move it claims was the preference of surrogates 

themselves.131  

Others however criticise this essentialist position as actively harmful to women’s 

equality and encouraging of stereotypes of women as natural mothers and nurturing 

caregivers. For Andrews, the distinction between body and bodily processes is 

important for all aspects of reproductive justice, including abortion, where a 

distinction between baby, pregnancy and women is strongly maintained by most 

feminists.132 Abby Brandel claims that arguments about the emotional bonding of 

pregnancy are based on an assumption that it is "unnatural" for a mother to give up 

her child under any circumstance.133 

Many of these stress the impact of nurture and care in forming a child.134 In her book 

published in 2019, Sophia Lewis argues for an approach to parenthood based on 

“gestational communism”—a world in which babies are “universally thought of as 

anybody and everybody’s responsibility, ‘belonging’ to nobody,” and in which baby-

making is “distributed and made to realize collective needs and desires.” She describes 

replacing biological kinship with devotion to “kith and kind” in a radical re-

conceptualisation of pregnancy. Lewis argues that pregnancy is work and so is 
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mothering, but that these are different labours, and that the concept of motherhood 

has been itself informed by socialisation and used to control women.135 

Lewis has also challenged the notion that children can only have two parents as 

exclusionary, and suggests legal acknowledgement of more inclusive ways of 

reproducing and creating families will be more liberating.136 Other commentators such 

as Helena Ragoné, H.M. Malm and Christine Sistare, have also viewed surrogacy as a 

positive opportunity to “break the biological paradigm,” and “allow women to 

transcend the limitations of their family roles.” The Warnock Committee did 

contemplate the option of dual motherhood as a result of surrogacy, but concluded 

that the Mater Est principle (The Mother is Always Certain) should be maintained.137 

Elly Teman suggests that surrogacy has disrupted the ‘moral framework’ in which 

reproduction exists as a “neutral fact” and threatened the proposition that families 

are biological fact, revealing that families are social construct. In this way, surrogacy 

defies the presumption that pregnancy is a commitment to the project of life long 

social mothering and “threatens dominant ideologies in many cultures that assume an 

indissoluble mother-child bond.”138 

However, Ashe suggested that women who cannot have children through the 

traditional biological, "establish relationships with children through acts of cultural 

structuring." There are therefore not mothering because they have not experienced 

pregnancy, but can approximate the “continual process of bonding and separation 

that defines all parent-child relationships." 139 

Laufer-Ukeles suggests that gestational surrogacy is preferable to traditional surrogacy 

because women who choose to become surrogates themselves put the importance of 

genetic link as a way of creating a distance between pregnancy and motherhood. 

However she further argues that too much should not be made of the difference, as 

there is some evidence that traditional surrogate attest to making the same distinction 

on the basis of value of social parenthood. 140  

Van Niekerk and L. van Zyl suggest that surrogacy contracts the pregnancy out, “geared 

towards keeping the surrogate from experiencing pregnancy and childbirth” in the 

conscious knowledge of the process as an active expectation of, and preparation for, 

the birth of a child. In order for surrogacy to avoid being inherently dehumanising the 
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surrogate should remain in an active role one the child is born in order to preserve the 

legitimacy of the surrogate’s bond with the child. 141  

6. Children’s rights 
While this review intends to focus on the issues of surrogacy as it relates to women, it 

is of note that feminist theory has often expressed concern for child welfare and the 

overlap between child’s rights and women’s rights.142 Feminist commentators have 

included arguments about the commodification of children within their arguments. 

A research review conducted by Columbia Law School suggests that arguments around 

whether surrogacy commodifies children arise from two different views of surrogacy: 

as a contract for services or an exchange of parental rights (so any compensation is for 

gestating and giving birth to a child or for waiving the rights that come with birth) as 

opposed to a contract for the children themselves (so any compensation is for the child 

itself).143 

Yasmin Ergas suggests that for those who adopt the position of surrogacy as an 

exchange of parental rights emphasis the pre-conception nature of arrangements, 

arguing that the subsequent coming into being is of a child who was also the child of 

the IPs and therefore not the subject of any contract.144 David Smolin on the other 

hand emphasises the international law norms which relate to selling children, which 

provide for no such ‘pre-conception’ distinctions. 145 

Human trafficking concerns have been raised as part of the commission’s research, 

although they suggest that these concerns were not fully developed by stakeholders.146 

In order to counter exploitation and commodification of children, de Boer-Buquicchio 

recommended that “the surrogate mother retains parentage and parental 

responsibility at birth.” 147 Sheela Saravanan argues that studies have revealed 

evidence from India that children have been commodified and sold in surrogacy 

arrangements, citing evidence of children born through surrogacy are priced based on 

their characteristics (the number of children, the weight of the child, the gender of the 
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children), sex-selective abortions of children have been performed in the womb, 

trafficking for surrogacy and sale of children, abandonment of children based on their 

characteristics148 

Additionally, Sonia Allen suggests that any interrogation of surrogate’s views of the 

process should be coupled with an assessment of the child.149 There is a significant lack 

of research into the experiences of children who have been born through surrogacy 

and of those there are serious methodological limitations. However research does 

suggests that there is no evidence of harm to the children born as a result of surrogacy 

nor of women who expressed little difficulty in separating from the children, though 

the researchers urge caution.150 A study conducted in the UK found that adolescents 

born following a surrogacy arrangements described feeling indifferent about their 

conception, and yet simultaneously reported an interest in the third party involved, or 

were in contact with them. 151 It should be restated here, however, that there remains 

a shortage of longitudinal research. 

For those who consider surrogacy inherent commodification of children, children can 

be considered the object of surrogacy contracts and such contracts ignore the rights 

of the child who is not a party to any arrangement. The UN Convention on the Rights 

of the Child (CRC) provides that ““the best interests of the child shall be a primary 

consideration” in all actions concerning children taking place in courts, administrative 

authorities, and legislative bodies.” The CRC requires that a child be registered 

immediately after birth and has the right from then on to a name, nationality, and to 

know and be cared for by his or her parents.  

The European Court of Human Rights has also emphasised the best interests of the 

child in its surrogacy decisions, concluding that it is often, but not always, in the best 

interest of children to be considered the legal children of their intended parent(s).  

However the European Court of Human Right’s view appears to be that children have 

rights under article 8 to a domestic arrangement to recognise their parentage even 

where surrogacy is banned152 although this may be by adoption processes.153 In the 

Paradiso case, the ECHR also emphasized that public policy considerations, such as a 
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ban on surrogacy, cannot take precedence over the best interests of the child and 

states that a child must not be disadvantaged because he or she was born to a 

surrogate, particularly in terms of citizenship or identity. The case has been criticised 

for extending the concept of family under Article 8 and narrowing the state’s 

justification under public morals.154  

In recent years, following the Baby Gammy Case, writing on surrogacy has focussed on 

the prospect of child abandonment and the issues of disability and unforeseen 

events.155 Stop Surrogacy Now suggest that instances of abandonment for disability 

demand recognition and acts as evidence of commodification of children. 156 

Other concerns have arisen around statelessness, including the case of Baby Manji in 

India. Inn 2014, the International Forum on Intercountry Adoption and Global 

Surrogacy cited instances of such statelessness and highlighted the lack of regulation 

in the surrogacy industry as a key driver of statelessness. 

7. Human rights  
Some authors have framed their concerns around surrogacy within human rights, 

including the rights set out in the Convention on the Elimination of Discrimination 

Against Women (CEDAW). While opponents of surrogacy have sometimes made their 

critiques by analogy to prostitution, Article 6 provides that “States Parties shall take all 

appropriate measures, including legislation, to suppress all forms of traffic in women 

and exploitation of prostitution of women”, terms that can be contrasted with article 

34 of the UNCRC, which prohibits all forms of exploitation of children. Legal Academic 

John Tobin suggests that CEDAW cannot be said to explicitly prohibit surrogacy, and 

thus where a state prohibits surrogacy on the basis of exploitation, the state would 

need to demonstrate a ban was justified on the basis that it was necessary to protect 

public morality.  However the Consultation Paper does recognise that UN CEDAW 

Committee’s interpretation of maternity as social function “may mean that it is 

difficult to reconcile any law that permits commercial surrogacy with respect for the 

terms of the treaty.”  

The Swedish Women’s Lobby also suggest that surrogacy represents a threat to 

women’s human rights.  

Some writers have suggested that even if surrogacy cannot be considered a direct 

violation of women’s rights, evidence of abuses such a human trafficking and violence 

against women can be seen within the way surrogacy is conducted. Sonia Allen 
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highlights the experience of commercial surrogacy in Guatemala, which was criticised 

by a European Parliament’s Joint Motion for a Resolution on Guatemala in July 2005 

stating that, ‘the abuses occurring in Guatemala include forced or surrogate 

pregnancies, removal of children from their real mothers, substitution of documents, 

alteration of public records, and the existence of clandestine “nurseries” …’.The 

emerging practices of commercial surrogacy in such places clearly raise significant 

concerns about ‘human rights abuses, including human trafficking and violence against 

women’.  

Other writers have used human rights to make a defence of surrogacy based on 

women’s rights to control over and decide freely and responsibly on matters related 

to their sexuality, including sexual and reproductive health, free of coercion, 

discrimination and violence.   Barbara Stark argues that CEDAW’s protections relating 

to maternity and pregnancy are not inconsistent with surrogacy, but may also protect 

surrogates. However Stark further recognises that the CEDAW Committee’s definition 

of surrogacy as a ‘social function’ may render commercial surrogacy at least hard to 

reconcile with the interpretation of article 5.  Some human rights organisations have 

also suggested that a wide number of international human rights law rights could apply 

to surrogacy:  

• Right to equality and non-discrimination (e.g. UDHR art. 2; ICCPR art. 26; 

ICESCR art. 2; CEDAW art. 2, CRPD arts. 5 and 6); 

• Right to health (e.g. UDHR art. 25, ICESCR art. 12, CEDAW art. 12); 

• Right to privacy (e.g. UDHR art. 12; ICCPR art. 17); 

• Bodily autonomy (e.g. ICCPR arts. 7 and 17, CEDAW art. 12 and GR 24) 

• Reproductive autonomy (e.g. CESCR GC 22, CEDAW art. 12 and GR 24); 

• Right to decide number and spacing of children (CEDAW art. 16); 

• Right to found a family (e.g. UDHR art. 16; CRPD art. 23); 

• Right to information (e.g. UDHR art. 19; ICCPR art. 19); 

• Right to benefit from scientific progress (e.g. UDHR, art. 27, ICESCR, art. 15 

(b)); 

• Rights of persons with disabilities (e.g. CRPD arts. 5, 6, 7, 12, 17, 23).  

These agencies suggest that:  

“There are risks of abuse in surrogacy. The solution to this problem is not to ban 

surrogacy, but for surrogacy to be practiced under a framework based in 

international human rights law, incorporating the rights of the child, surrogates 
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and potential surrogates, and people seeking to become parents through use 

of surrogacy and other forms of assisted reproduction.”157 

The UN Special Rapporteur explicitly rejects the notion that there exists a right to have 

a child or children.158  

As noted elsewhere in this paper, the European Court of Human Rights recognises a 

wide margin of appreciation (or discretion) in state approaches to surrogacy. However, 

the recent cases and Advisory Opinion do suggest that where an argument is made on 

the basis of child’s rights, that margin may be narrower. 

8. Women’s autonomy, choice and freedom of contract  
A large body of feminist commentary on surrogacy emphasises the importance of 

women’s reproductive autotomy. These writers claim that opponents of surrogacy are 

inconsistent with the feminist demand that women should be free to use their bodies 

as they please or see fit.159 They highlight feminists’ long-standing defence of women’s 

rights to reproductive choice, and autonomy around contraception, abortion, 

becoming pregnant and controlling their body during pregnancy and birth.160  

Elizabeth Scott suggests that the history of caution among feminists towards surrogacy 

was born of a legitimate anger about apparent class and gender bias in early cases, but 

that the early opposition waned until it was suggested that support for restrictions on 

surrogacy undermined pro-choice advocacy.161 

Jessica Munyon further notes:  

“The feminist movement is primarily concerned with minimizing the impact of 

biological capacity on social perceptions of women.'  The development of 

reproductive rights, including access to contraception and abortions, represents 

great strides towards this goal. Most feminists would agree that these rights 

should not be sacrificed… Judicial recognition of a woman's right to define 

motherhood on her own terms deserves constitutional protection as a matter 

falling within the right to privacy and personal autonomy.”162 

Others stress the feminist argument that biology should not be determinative, 

reflecting the large body of feminist literature analysing the concept of essentialism.  
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These writers argue that suggesting that women cannot make, or will regret, decisions 

about surrogacy on the basis of biological and psychological urges reduces women to 

an enforced role of mother, nurturer or caregiver.163 

However Hendricks is critical of this approach, claiming that “recognizing that a 

woman who gives birth has acted as a parent is not essentialism. It is even-handed 

application of a comparable criterion for women and men claiming parental rights.” 

She argues that affirming the significance of pregnancy is not incompatible with 

rejecting stereotyped notions of biology and womanhood associated with anti-

essentialist critiques. 164  

Advocates of an approach to surrogacy centred on choice note the relative consensus 

within feminist movements about the role of reproductive freedom and autonomy and 

argue that it is rational to extend such choice to surrogacy.165 For Lori Andrews, the 

logical conclusion of reproductive autonomy is that women have a right to determine 

the facts of pregnancy including whether to become a mother as a result or to enable 

others to become parents.166 These authors also argue that prohibitions on surrogacy 

move control over reproduction away from women and towards the patriarchal state.   

However Fineman argues against such an individualist approach, noting that 

“Feminism, as a discipline, is focused on the significance of gender and the 

societal inequalities resulting from values and assumptions based on gender. As 

a group, feminists are concerned with the implications of historic and 

contemporary exploitation of women within society, seeking the empowerment 

of women and the transformation of institutions dominated by men.”  

This suggest that there is some degree of balancing between social harm and individual 

autonomy.167 The Special Rapporteur on the sale and sexual exploitation of children 

suggests that choice can be an element of the discussion about surrogacy, but not in 

relation to commercial surrogacy:  

“Any choice by the surrogate mother after the birth to legally and physically 

transfer the child to the intending parent(s) must be a gratuitous act, based on 

her own post-birth intentions, rather than on any legal or contractual 

obligation.”168 
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As some writers oppose surrogacy by way of analogy to prostitution, others positively 

compare it to sex work169 however Sara Ainsworth argues against the need for such an 

analogy in defence of surrogacy, not in opposition to it.170 

Elizabeth Scott notes that it is possible to frame opposition to surrogacy based 

reproductive autonomy by focussing not on the decision to enter into a surrogacy, 

where choice can be maintained, but on the decision to relinquish the child. On this 

view, she notes the feminist critiques of patriarchal structures and dominance of men 

within them as space for potential exploitation. 171  

While some arguments are made in favour of a total freedom of contract approach to 

women’s agency, others argue that a surrogacy contract should be permitted but 

narrowly limited, and that modern contract law and regulatory approaches are 

sufficiently capable to recognise the tension between structural inequality and 

exploitation. 172  

Lori B. Andrews and Nanette Elster suggests that arguing that preventing women from 

entering into a contract over her own pregnancy is paternalistic because it assumes 

that women choosing to be surrogates (or indeed donors) are incapable of making a 

rational and informed choice. Andres and Elster conclude that thus paternalism “may 

do more to devalue, degrade, and exploit women than would payment for their 

reproductive products and services.173  

However, Allen argues that the arguments based on reproductive freedom ignore the 

structural inequalities that keep many women unable to exercise their ‘choice’ 

freely.174 Pande argues that paternalistic and Eurocentric perceptions ignore the 

realisations surrogacy as a survival strategy for poor women. Like Andrews, Pande 

suggests that surrogacy is not the exploitation and focus on it as such obscures a true 

assessment of inequality.175 In Pande’s view, surrogacy is like any form of work, 

susceptible to exploitation, as well as undervalued because it is care work.176 

Virginie Rozée Gomez, Sayeed Unisa, analysing the Indian context, suggested that 

having entered freely in the surrogacy process, once the agreement was signed 

women lost decision-making power, and autonomy, however they limited these 
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comments to the context examined. They suggested that giving more decision-making 

power and autonomy to surrogates as women and workers could lead to 

empowerment for women.177 Mary Pat Burn and Morgan L. Holcomb argue that 

“when a woman is a surrogate, her body is her business”, a business that deserves the 

same respect as lawyers, doctors, and agency directors. This view marginalises the 

surrogate’s motivations, considering them merely a factor in determining the intended 

parents’ intent.178 Though their article does not explicitly rely on traditionally feminist 

concerns the authors conclude by noting that “Unfortunately, society, surrogacy 

agencies, and even surrogates themselves fail to recognize the true import and value 

of their services.”  

Analysing choice through contract theory, Mazer suggests that surrogacy contracts are 

“freedom enhancing insofar as they enable the parties to negotiate the terms by which 

they exercise their reproductive choices, freedoms, and goals.” In her view contracts 

enhance women’s reproductive freedoms by enabling them to negotiate the terms by 

which they consent to their use.179 Ali and Kelly suggest that women can combine the 

interests of the IPs while furthering her own, framing surrogacy as a choice of 

employment that could enable women to stay at home with their own families while 

earning. 180 

However several issues have been raised in response to assertions of choice. Catherine 

MacKinnon, in Towards a Feminist Theory of the State, advocates shifting issues of 

reproduction from the privacy and autonomy sphere into a sex equality sphere, and 

argues that women normally do not control the conditions under which they become 

pregnant nor the conditions under which they have been allocated responsibility for 

child rearing. She contrasts abortion as necessary for women’s surviving unequal social 

circumstances that preclude choice, and further segues that surrogacy and other 

aspects of reproduction should be viewed through the lens of lack of control, 

suggesting that “whatever is done to the foetus is also done to a woman.” She argues 

that the primary consideration should be whether a practice like surrogacy 

participates in the subordination of women, has not affect or works to end male 

supremacy.181 

Dworkin insisted that choice ignores the ways in which the state has constructed the 

social, economic, and political situation which make surrogacy a matter of women’s 

survival yet advocates of surrogacy assert individual choice in this arena but not 

others.182 As previously discussed, many writers claim that consent cannot be freely 
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given ex ante and that contracts which compel women to follow through with a choice 

they made before pregnancy cannot be said to be voluntary. 183  

Susan Berke Fogel, Francine Coeytaux & Marcy Darnovsky, writing as the “Pro-Choice 

Alliance for Responsible Research” also contend that invoking issues of choice and 

paternalism is a mistake, suggesting that they ignore the prospect that if fully realised 

in relation to surrogacy, one person’s right to absolute bodily autonomy, could curtail 

other women’s.” 184 The also claim that “choice” is used to leave many of the 

complexities and problematic elements of surrogacy unanswered, including issues of 

class, cross-border exploitation and reproductive autonomy, many of the issues 

highlighted in the preceding sections.185  

Bandelli and Corradi suggest that the entire premise of debates around choice may be 

misplaced because it does not matter what aspect of the feminist debate between 

commodification and autonomy is selected, surrogacy causes an inevitable harm not 

only to the women (who may choose or consent) but also to children who do not have 

a choice.186 

9. Reproduction as work and the labour market  
It is important to note that the Commissions are not suggesting any introduction of 

commercial surrogacy at this stage. However, the consultation does pose questions 

about a range of commercial and expenses payment types in order to assess public 

reaction. This is one of the few abstract themes in the consultation without a linked 

proposal, and one of the main areas of ethical discussion opened within the 

framework.  

While we acknowledge that the Commissions have not found the terms “commercial” 

and “altruistic” to be useful descriptions considering the multitude of forms of 

payments within those broad categories, we also note that much of the literature 

discussing surrogacy operates within and between these two categories, however 

broadly defined.  

Some feminists explicitly or implicitly adopt different or more nuanced positions 

towards commercial and altruistic surrogacy. Some state a difference between 

surrogacy that occurs intra family with no expenses and other forms of more 

formalised altruistic surrogacy. In recent debates about New York state legislation to 
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introduce commercial surrogacy Gloria Steinem drew such a distinction between the 

use of altruistic surrogacy and “the state legalizing the commercial and profit-driven 

reproductive surrogacy industry." 187 

Others find any distinction within surrogacy to be false or distracting. The Swedish 

Women’s Lobby position on altruistic surrogacy, for example, highlights concerns 

about ‘under-the-table’ payment for altruistic surrogacy and means of avoiding bribes 

or payments which undermine the notion of free choice.188 The difficulties of 

calculating reasonable costs and expenses are noted within the questions posed by 

the Commissions.  

There is also tension for those who see reproduction and parenting as uncompensated 

work and the idea that any performance of this labour for another’s benefit should 

remain uncompensated. For some, commercial surrogacy is an important means of 

recognising the physical and emotional work of pregnancy, separate to consideration 

of payments which compensate the loss of other sources of income. 

For those who view surrogacy as inherently, or at risk of being, exploitation, the issue 

of payment may further entrench the already existent economic inequalities between 

IPs and surrogates (ability to pay / coercive poverty) that undermines the notion of 

free, enthusiastic choice to be a surrogate. This includes the risk that women with 

resources can shift the burden of childbearing and labour onto women with other 

barriers to economic and social participation, further limiting their participation in 

other forms of paid or unpaid work or leisure.  

However, some studies have suggested that the income disparity between IPs and 

surrogates is not significant, and that concepts of financial exploitation are not as 

straightforward as opponents of surrogacy believe. For example, Linda Lacey suggests 

that within the context of the undervaluation of women’s work and chronic gendered 

occupational segregation, surrogates, at least in Western countries, “may prefer to 

earn money through a surrogacy arrangement which allows them to stay home with 

their children rather than working at low-income jobs outside the home that may 

damage their health and well-being”.189 Impartial data on surrogates’ motivations in 

commercial contexts is difficult to gather.  

While some writers believe that altruism and financial gain can coexist within one 

surrogate’s motivations,190 others highlight the concerns around exploitation and 
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commodification in arguing that surrogacy should not ever be perceived as perceived 

as ‘work’. Marway has argued that the ‘labour’ of pregnancy can be distinguished from 

other forms of work in part because of its ‘product’ – a living human child as opposed 

to a good or service. She argues that to avoid commodification, the law should resist 

payment.191  

Abby Brandel argues that a prohibition on payments does not mitigate the harm 

surrogacy is perceived to cause to society. 192 She argues that banning commercial 

surrogacy denies women payment for their labour, represents a regression in women’s 

labour market access and contravenes women’s freedom on contract, for “even highly 

personal services." She further argues that denial of compensation for surrogacy 

promotes gendered stereotypes about women’s selflessness, that they are 

“indecisive, emotional creatures controlled and defined by their biology.” 193 

Likewise Leiber states that social pressures which teach women to deprioritise their 

own needs in favour of others may be exacerbated by legal provisions barring payment 

to surrogates.194 She argues that permitting only altruistic surrogacy reinforces the 

idea that women would only become a surrogate would be because she wished to be 

magnanimous. In doing so, altruistic surrogacy promotes the idea that women are 

willing to sacrifice for others and in turn may increase societal pressure to become a 

surrogate in order to help infertile couples. 

For some, the solution to these concerns will be for the law to prevent both 

commercial and altruistic surrogacy.195 For example, Julie Bindel is one writer who 

argues against the idea that accepting and regulating altruistic surrogacy prevents an 

underground, uncontrolled, commercial industry. Instead she argues that the “legal 

sanctioning and social acceptance of this practice, even where no money changes 

hands, will further perpetuate the notion that the wombs of poor women can be used 

as a service.196 

Maud de Boer-Buquicchio, the UN Special Rapporteur on the Sale of Children, stated 

that while it was possible for commercial surrogacy to “be conducted in a way that 

does not constitute sale of children”, “surrogacy, in particular commercial surrogacy, 
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often involves abusive practices.” 197 In order to limit the space for abuse clearly 

amounting to the sale of children, her view was that all payments had to be made to 

the surrogate before the “legal and physical transfer of the child” and that payments 

must be non-reimbursable. 

An issue that sits between motherhood questions and employment question is that of 

maternity rights, legal protection and pay, an issue that appears to have been little 

discussed. Examining UK Court decisions, di Torella and Foubert suggest that 

irrespective of desirability, surrogacy is a social reality and, as such, needs to be 

regulated. They state that the need to conceive of parenthood as both a social and a 

biological construct means that UK law must also re-examine maternity rights across 

the board, namely in employment protections.198 

Summary  
This paper represents a summary of the key arguments which appear in feminist 

materials concerning surrogacy.  While many themes overlap and intersect, this paper 

categorises critiques as violence against women, exploitation of women, societal 

harm, the role of motherhood, children’s rights, human rights, women’s autonomy, 

choice and freedom of contract and surrogacy as work and the labour market.  
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PART 2: SURVEY RESULTS 
“Engender is planning to respond to a consultation on surrogacy law reform from the 

Scottish Law Commission and the Law Commission of England and Wales. The 

consultation is focused on largely technical changes to the law surrounding surrogate 

pregnancy and establishing parenthood. It does not propose to examine the wider 

ethical and moral questions that surround surrogacy. 

While we recognise that there is no single feminist position on surrogacy, we believe 

that feminist arguments have been excluded altogether from the consultation process 

and paper published by the Commissions. So rather than responding in detail to the 

specific questions in the consultation, we intend raise these concerns with the 

Commissions. We are keen to find out what people in Scotland think about surrogacy 

and some of the issues involved. 

Given the short timescales involved in the consultation, we are asking you to give us 

your views via this survey by midnight on Monday September 16th. You can use the 

sliding scales below and/or use the comment box. You don't have to answer everything, 

and you can give as little or as much detail as you want.” 

Q.1 “Do you know anything about surrogacy?” 

 

 

Q.2 “Were you aware, before seeing this survey, that the Scottish Law Commission 

and the Law Commission of England and Wales are conducting a survey into 

surrogacy law?” 

 

0.00% 10.00% 20.00% 30.00% 40.00% 50.00% 60.00% 70.00%

A great deal e.g I work in the area, or I have…

I know something about surrogacy, but not in a…

I have some basic knowledge of surrogacy

I don't know what surrogacy is

I have never thought about the issue of surrogacy

Prefer not to say

0.00% 10.00% 20.00% 30.00% 40.00% 50.00% 60.00% 70.00%

Yes, and I know a lot about it

I knew they were consulting but don't know any
details

I'm not sure

No I wasn't aware of the consultation
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Note: The survey then provided participants with a range of statements and asked 

them to respond on a scale, which converts into a score from 0 (‘agree’) to 100 

(‘disagree’), with a score of 50 representing a neutral positon. The scores provided are 

therefore an aggregate score of respondents’ views.  

Q.3 “Nobody else should be able to say what women do with their bodies, including 

surrogacy”  

30/100  

Q.4 “Commercial surrogacy (where women receive payment for being surrogates) is 

exploitative” 

27/100 

Q.5 “Altruistic surrogacy (where women do not receive a fee for being surrogates) is 

exploitative” 

43/100 

Q.6 “Surrogacy is a legitimate means of building a family” 

61/100 

Q.7 “Women should be able to receive healthcare and out of pocket (such as 

transport, clothing, loss of earnings) costs for being surrogates” 

35/100  

Q.8 “Surrogacy is reproductive labour and women should receive financial 

compensation for it” 

58/100 

Q.9 “Surrogacy is a form of violence against women” 

47/100 

Q.10 “There is a difference between a woman being a surrogate for a friend/relative 

and being paid to be a surrogate.” 

34/100 

Q.11 “Women should be able to advertise their services as surrogates” 

77/100 

Q.12 “Surrogacy represents the commodification of pregnancy” 

28/100 
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Q. 13 “Surrogacy should be regulated in order to protect women in the UK and 

internationally” 

16/100 

Note: Finally, participants were offered the opportunity to write in further or additional 

information: 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
FOR FURTHER INFORMATION 
Contact: , Engender 
Email:  
 
ABOUT US  
Engender is a membership organisation working on feminist agendas in Scotland and 
Europe, to increase women’s power and influence and to make visible the impact of sexism 
on women, men and society. We provide support to individuals, organisations and 
institutions who seek to achieve gender equality and justice. 
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Law Commission: Surrogacy Law Reform 

 

Introduction 

1. The Law Society of England and Wales is the independent professional body that 

works globally to support and represent registered solicitors, promoting the highest 

professional standards and the rule of law. 

2. We welcome the opportunity to respond to this consultation issued by the Law 

Commission. As it currently stands, laws around surrogacy are out of step with the 

changing nature of families within modern society and the increase in couples and 

individuals opting for surrogacy.  

3. The journey to parenthood and having a baby via surrogacy is an arduous and 

emotional one and we note that the Law Commission has paid heed to this 

throughout its consultation documents. 

4. There are many considerations that go into entering a surrogacy agreement, for both 

the prospective parents and the surrogate, and we are encouraged to see that the 

Law Commission are covering all of them within this consultation and is approaching 

them in a manner that balances the rights of all parties.  

5. The new pathway creates a better legal framework for the prospective parents 

becoming the legal parents and the improved parental order route means that 

historical issues such as timeframes, consent and surrogacy payments will make the 

law easier to navigate and more consistent in its application.  

6. Our response comes from our members’ expertise on family law (both private and 

public) and immigration law. We have answered the majority of the questions, other 

than those pertaining to law in Scotland or where our members had no comments. 

We are happy to discuss this response further.  

 

Consultation Questions 

 

CHAPTER 6: THE PARENTAL ORDER PROCEDURE 

 

Question 1 
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We invite consultees’ views as to whether, in England and Wales: 

(1) All international arrangements should continue to be automatically allocated to a 

judge of the High Court; and 

(2) If international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, Circuit Judges should be ticketed to hear such cases. 

 

We understand that the constraints on the Family Court’s resources mean that diverting 

cases from the High Court is an attractive proposal, but, as stated in the consultation 

documents, the new pathway is likely to have a significant role in achieving this. We 

therefore feel that the approach to allocating cases should be based on matching the 

complexity of the cases with the appropriate expertise. As the cases being diverted out of 

the new-pathway are likely to be more complex in nature, it would be preferable for these 

cases to remain with the High Court. 

International surrogacy cases should not qualify for the new pathway and therefore should 

continue to be allocated to the High Court. There is currently a group of High Court Judges 

who specialise in surrogacy cases, having gathered a wealth of experiences from complex 

cases. Furthermore, decisions made in the High Court have significantly contributed to the 

incremental development of the case law, given the rules of precedent, and such decisions 

have been invaluable to all involved in these surrogacy applications. We recommend that 

these cases should continue to be allocated to the High Court, particularly where new laws 

or regulations are brought into force. We do not feel that this could be replicated if cases are 

heard by a range of Circuit Judges throughout the country. Where cases are more 

complicated, and as reform to law will need to be tested through courts, it is important for 

decisions to be fluid and able to create precedent. 

Our members can see that there are certainly arguments to be made for introducing a 

ticketing system where cases are allocated by High Court judges to the relevantly 

experienced Circuit Judges, following a first directions hearing. This is because there are 

certainly some cases which make their way through the courts in a straightforward manner, 

with many of these involving arrangements from jurisdictions such as the USA, Canada or 

Ukraine, which will be familiar with the courts. However, the nature of surrogacy globally is 

that surrogacy markets emerge in countries where surrogacy is completely unregulated. 

Such countries include Kenya and Cambodia.  These markets can give rise to heightened 

concerns about exploitation of surrogates. This could mean that the courts are presented 

with situations where some international arrangements, prima facie, are more simple in their 
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presentation than others, but it is difficult to see how there could be an applicable and 

legitimate demarcation of countries considered more likely to be exploitative and those that 

have adequate protections in place. Furthermore, in deciding this at a first directions hearing, 

the High Court may have to spend a considerable amount of time deciding which category it 

falls into. These difficulties would remain at least until such time as there may be a 

Convention at the international level. Where this does occur, there might be scope for 

arrangements involving Convention countries to be heard by a Circuit Judge, but faced with 

the current disparities, and therefore complications, our members do not feel that this would 

be appropriate. 

As an additional argument against such ticketing systems, our members have pointed out 

that any complicating factors may not be apparent at the first directions hearing. Where such 

complications emerge later in the court proceedings, after an initial allocation to a lower level 

judge, these cases would need to be allocated back to the High Court. This would increase 

costs and delays as the High Court judge would have to pick up a case potentially in its later 

stages.   

Our members do, however, understand the draw of a ticketing system, particularly 

considering the high number of cases coming to the family courts. They therefore emphasise 

that, where international surrogacy arrangements are not automatically allocated to a judge 

of the High Court, they should be heard by judges no lower than circuit level who have 

experience in international surrogacy arrangements. Our members also request that these 

judges receive thorough training in international surrogacy.  

 

Question 2 

We invite consultees’ views as to whether, in respect of England and Wales: 

(1)          Domestic surrogacy cases which continue to require a post-birth parental order 

should continue to be heard by lay justices, or whether they should be allocated to another 

level of the judiciary; and 

(2)          If consultees consider that such cases should be allocated to another level of the 

judiciary, which level of the judiciary would be appropriate. 

 

It is our view that more complex domestic surrogacy cases should not be heard by lay 

justices and would be more appropriately dealt with by ticketed Circuit Judges or, at the very 

least, District Judges. 
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Any such system would enable a case to be referred to an individual judge, facilitating a 

consistent approach to these more complex cases. This should apply to instances where the 

surrogate is not in agreement with the grant of a parental order and therefore would not 

qualify for the new pathway. The latter have regularly involved initial contact being made 

between the surrogate and the intended parents on the internet and therefore do not involve 

a regulated clinic or organisation. A range of complex issues are likely to emerge as a result, 

requiring greater levels of scrutiny. We do not consider that allocating such cases to lay 

justices would be appropriate.  

Furthermore, although it is posited in the consultation document that lay justices already 

hear contested or complex cases, it is important to note that throughout such proceedings, 

there is a guardian protecting the interests of child. This is not the case in contested 

applications. The only professional involvement, which may protect a child’s rights, is the 

parental order reporter who generally has much less contact with the child and the intended 

parents, making their representations limited in their scope. They are also likely to enter the 

proceedings at quite a late stage. As such, they are less likely to raise important issues, 

such as the intended parents disclosing the surrogacy origins of their child. 

 

 

Question 3 

We invite consultees to provide any evidence that would support either the retention of the 

current allocation rules, or their reform along the lines that we discuss in Consultation 

Questions 1 and 2. 

 

We have no comments on this question.  

 

Question 4 

We provisionally propose that, in England and Wales, the court should be placed under a 

duty to consider whether to make an order awarding the intended parents parental 

responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 

Chapter 8 that all intended parents (whether in the new pathway or not) automatically 
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acquire parental responsibility if the child is living with or being cared for by them is not 

supported by consultees). 

 

We agree with this proposal.  

It is our view that intended parents should automatically be granted parental responsibility if 

the child is living with them. This would unquestionably benefit the child as intended parents 

would be able, for example, to consent to elected medical treatment and to make a range of 

decisions necessary in caring for their child. 

 

 

Question 5 

We provisionally propose that the rule currently contained in rule 16.35(5) of the Family 

Procedure Rules 2010 should be reversed, so that a parental order report is released to the 

parties in the proceedings by default, unless the court directs otherwise. Do consultees 

agree? 

 

We agree that the parental order report should be released to the applicants in a parental 

order case. The respondent(s) should receive the parental order report if directed. 

 

CHAPTER 8: LEGAL PARENTHOOD: PROPOSALS FOR REFORM - A NEW PATHWAY 

 

Question 7 

In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 

child is conceived, where the intended parents and surrogate have: 

(1)          entered into an agreement including the prescribed information, which will include a 

statement as to legal parenthood on birth, 

(2)          complied with procedural safeguards for the agreement, and 

(3)          met eligibility requirements, 
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on the birth of the child the intended parents should be the legal parents of the child, subject 

to the surrogate’s right to object. 

Do consultees agree? 

 

At a superficial level, our members do agree with these proposals, although we would 

require further information as to what the process for the surrogate’s right to object would 

look like. We would also like more information on how it will be ensured that the above 

eligibility requirements have been met.  

Additionally, it should be made clear that there are many other issues that should be tackled 

in the surrogacy agreement, in addition to the prescribed information. As such, there may be 

a case for the Law Commission to put together an appendix which gives a draft surrogacy 

agreement to assist all the parties to a surrogacy arrangement. Where the arrangement uses 

an authorised clinic or organisation, they should also be able to assist in drafting the 

agreement. Legal advice should also be sought.  

We also do not think that the pre-conception consent given by the surrogate, which will have 

been given a significant time before the birth, should be the default post-birth. Rather, the 

surrogate should be required to actively restate her consent within a minimum number of 

days after the birth.  Furthermore, we consider that the surrogate should be given the 

opportunity to discuss this with someone from the regulated clinic or Agency and an 

instructed solicitor, in addition to being given a full written explanation of the process for her 

objection, which she should confirm in writing that she has read and understood. This 

process would serve to better protect the surrogate and it is felt that the surrogate-born child 

would, in later life, benefit from knowing that the surrogate’s consent was confirmed post-

delivery.  

In general, some members feel that further consideration should be applied to the fact that 

giving birth is far from a straightforward process and, especially if this is a first-time 

surrogate, it is very difficult to predict how the surrogate mother will react to the birth. It is 

also muddied by the ‘right to object’; is it intended that she can object for any reason 

whatsoever, or would there be a prescribed list of reasons that are permissible? Indeed, 

does she have to give a reason at all? Where pre-birth consent is always subject to being 

withdrawn, it seems artificial that pre-birth consent has genuine meaning in the first place.  

Additionally, there does not seem to be a requirement in the document for anyone to be 

involved for whom the child is their core focus. After implications counselling, there will be no 

further requirement on anybody, including the responsible clinic or surrogacy agency, to 
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have contact with the parties at any future stage, except to provide confirmation to the birth 

registrar that an agreement is in place. This is the case even where the birth may be many 

months away. There is no requirement to renew the surrogacy agreement in the case of a 

long delay before the child is born. 

In general, we feel that the process regarding consent under the new pathway somewhat 

simplifies a very important part of an alternative to the parent order route. We therefore feel 

that this should contain more safeguards that better protect and balance the interests of all 

parties. 

 

 

Question 8 

We provisionally propose that regulated surrogacy organisations and licensed clinics should 

be under a duty to keep a record of surrogacy arrangements under the new pathway to 

which they are a party, with such records being retained for a specified minimum period. 

Do consultees agree? 

We invite consultees’ views as to what the length of that specified period should be: whether 

100 years or another period. 

 

While some members feel that 100 years is appropriate, others feel that it is too long. 

In general, we agree that records should be kept so that those conceived through surrogacy 

can access important information later in life, as well as for descendants who are tracing 

family histories. However, further consideration should be given to how society might have 

changed by then and how a surrogacy register started in 2020 may stand up to scrutiny in 

2120. For these reasons, some of our members feel uncomfortable with the 100 years 

retention period, rather than being clearly against it. 

An alternative could be to adopt the minimum periods applied to the storage of information 

regarding the conception of donor conceived people, so that there is parity between people 

conceived through surrogacy and donor conceived persons. 

Additionally, the content of the records that need to be kept for a certain period should be 

specified. As we understand it, the proposal is that the surrogacy agreement and a copy of 

any post-delivery objection should be held by the proposed national register, which we agree 

with. We also recommend that a copy of any post-delivery objection by the surrogate should 
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be included in the records held by the regulated surrogacy organisation, in addition to the 

national register.  

 

Question 9 

We provisionally propose that the prohibition on the use of anonymously donated gametes 

should apply to traditional surrogacy arrangements with which a regulated surrogacy 

organisation is involved. Do consultees agree? 

 

We agree with this proposal. 

We consider it important that surrogate born children should be able to access complete 

information about their genetic and gestational origins and there should be measures to 

deter the use of anonymously donated gametes. We do, however, acknowledge that there 

can be little control imposed on intended parents travelling overseas to access anonymous 

donors. 

 

 

Question 10 

We invite consultees’ views as to whether the use of anonymously donated sperm in a 

traditional, domestic surrogacy arrangement should prevent that arrangement from entering 

into the new pathway. 

 

We agree with this proposal.  

As mentioned above, we consider that the use of anonymous gametes hinders the statutory 

rights of the child to access their genetic origins. We therefore feel that the use of 

anonymous gametes should be discouraged and not permitting such arrangements to enter 

the new pathway could be a means of achieving this.  

 

Question 11 

We provisionally propose that: 
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(1)          the surrogate should have the right to object to the acquisition of legal parenthood 

by the intended parents, for a fixed period after the birth of the child; 

(2)          this right to object should operate by the surrogate making her objection in writing 

within a defined period, with the objection being sent to both the intended parents and the 

body responsible for the regulation of surrogacy; and 

(3)          the defined period should be the applicable period for birth registration less one 

week. 

 

We agree that the process should include a surrogate’s right to object, provided the court 

retains the power to attribute parentage according to the child’s best interests, should such 

an issue arise.  

However, in regards to how this should look, we do not consider that the opt-out style 

approach is the most robust. Instead, we suggest that the surrogate should be required to 

confirm the consent given in the pre-conception surrogacy agreement post-birth. The 

confirmation should be in writing, making the consent active rather than default. This would 

stand to clarify the rights and positions of the parties to the agreement and would enable a 

surrogate born person to know that their gestational or genetic mother confirmed her 

consent post-birth. We consider this to be a better balance of the rights of the parties and 

pays more heed to the different position the surrogate is in post-birth, compared to pre-

conception. 

 

Question 12 

We provisionally propose that, where the surrogate objects to the intended parents acquiring 

legal parenthood within the period fixed after birth, the surrogacy arrangement should no 

longer be able to proceed in the new pathway, with the result that: 

(1)          the surrogate will be the legal parent of the child; 

(2)          if one of the intended parents would, under the current law, be a legal parent of the 

child, then he or she will continue to be a legal parent in these circumstances; and 

(3)          the intended parents would be able to make an application for a parental order to 

obtain legal parenthood. 
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Our view is that, if the child is living with the intended parents at the time of the surrogate 

objecting, parental responsibility should automatically be shared between the surrogate and 

the intended parents. We feel that this would be in the best interests of the child as the 

intended parents would be able to make decisions regarding the child’s life and best 

interests. Without this ability, the child would be in legal limbo in the period between the 

surrogate objecting and the parental order being made. This does not promote the welfare of 

the child. 

 

Question 13 

We provisionally propose that, in the new pathway: 

(1)          the intended parents should be required to make a declaration on registering the 

birth of the child that they have no reason to believe that the surrogate has lacked capacity 

at any time during the period in which she had the right to object to the intended parents 

acquiring legal parenthood; 

(2)          if the intended parents cannot provide this declaration then, during the period in 

which she has the right to object to the intended parents acquiring legal parenthood, the 

surrogate should be able to provide a positive consent to such acquisition; and 

(3)          if the intended parents are unable to make this declaration and the surrogate is 

unable to provide the positive consent within the relevant period, the surrogacy arrangement 

should exit the new pathway and the intended parents should be able to make an application 

for a parental order. 

 

Although we agree that the surrogate’s capacity should be evidenced, we do have some 

concerns with the intended parents having to make a declaration to this effect. Capacity is a 

potentially complex matter and has a specific legal meaning, requiring certain considerations 

that intended parents are unlikely to be able to make. Additionally, a conflict of interest arises 

and risks exploitation of the surrogate.  

As we stated in questions 7 and 11, we strongly prefer an alternative system where the 

surrogate is required to provide her (active) formal consent post-delivery. This would answer 

the question of capacity. We agree that there would still need to be a way of handling 

situations where the surrogate lacks capacity or where the question of capacity arises. We 

consider that exiting the new pathway and applying for a parental order would be appropriate 
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as it ensures judicial oversight. Furthermore, both the authorised organisation and instructed 

solicitors should be required to assist and advise in such circumstances. 

 

Question 14 

We provisionally propose that, in the new pathway, the welfare of the child to be born as a 

result of the surrogacy arrangement: 

(1)          should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2)          either the regulated surrogacy organisation or regulated clinic, as appropriate, 

should be responsible for ensuring that this procedure is followed; and 

(3)          there should be no requirement for any welfare assessment of the child after his or 

her birth. 

 

Although some members agree with these proposals, others are concerned that such a far-

reaching assessment of the surrogate and the intended parents by one of the authorised 

bodies would, in reality, and where completed properly, be a lengthy and time-consuming 

piece of work. Additionally, neither the consultation document or the practice guidance give 

information as to who in one of these authorised organisations would be carrying out the 

assessment. This is currently undertaken by social workers according to the criteria used for 

prospective adopters. It may be the role of counsellors in a regulated clinic, but further 

clarification should be given as to who in a regulated surrogacy organisation would 

undertake this. Would they have specific training? If so, what would this look like? We 

emphasise the importance of an appropriate and well-trained person carrying out these 

assessments. Equally, as it is proposed that no post-birth assessment should be completed, 

this should not just be a tick box exercise and should perhaps mirror many aspects of the 

current welfare checks used by social workers. 

Additionally, we question what would prevent intended parents going to an alternative clinic 

after one raises significant safeguarding and welfare concerns, preventing them from using 

their facilities. Furthermore, there is currently no requirement for intended parents to make a 

declaration that an adoption agency has rejected their application. This is all pertinent 

information that should be evaluated in any pre-conception welfare assessment and we 

recommend that the Law Commission consider this further. 
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Question 15 

We provisionally propose that, for a child born as a result of a surrogacy arrangement under 

the new pathway, where the surrogate has exercised her right to object to the intended 

parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil partner, if 

any, should not be a legal parent of the child. 

Do consultees agree? 

We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal parent 

of the child born as a result of the arrangement. 

 

We agree with this proposal. Under the existing law, a spouse of a surrogate is the second 

legal parent by virtue of either section 35 or section 42 of the HFEA 2008.  These provisions 

were intended to confer legal parentage where the spouse or civil partner was intended to be 

a legal parent and is not appropriate in the context of surrogacy.   

Where a case falls outside of the pathway as a result of the surrogate declining to consent to 

the intended parents acquiring legal parentage and seeks to care for the child (rather than 

refusing to give consent while expressing no desire to look after the child), then it should be 

open for the court to attribute legal parentage to her spouse or civil partner. This should 

focus on whether attributing legal parentage to the spouse or civil partner of the surrogate is 

found to be in the best interests of the child, as per the paramountcy principle. We consider 

that any such circumstances will be exceptional but that they should still be accounted for in 

any surrogacy law reform. 

Where there is a dispute between the surrogate and intended parents, the case should be 

subject to judicial scrutiny and the court should be under a duty to consider whether or not 

the spouse or civil partner ought to be joined as a party to any proceedings. 

 

Question 16 

We provisionally propose that, in the new pathway, where a child born of a surrogacy 

arrangement is stillborn: 

(1)          the intended parents should be the legal parents of the child unless the surrogate 

exercises her right to object; and 
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(2)          the surrogate should be able to consent to the intended parents being registered as 

the parents before the expiry of the period of the right to object. 

Do consultees agree? 

We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 

being registered as the parents before the expiry of the period allowed for the registration of 

the birth, provided that the intended parents have made a declaration to the effect that the 

relevant criteria for the making of a parental order are satisfied, on registration of the 

stillbirth. 

Do consultees agree? 

 

We agree with these proposals, provided that the intended parents still qualify to make an 

application for a parental order in respect of a stillborn child. Additionally, as above, the 

surrogate should be required to give active consent post-birth rather than by default. 

 

Question 17 

We provisionally propose that, for surrogacy arrangements outside the new pathway, where 

the child dies before the making of the parental order, the surrogate should be able to 

consent to the intended parents being registered as the parents before the expiry of the 

period allowed for the registration of the birth, provided that the intended parents have made 

a declaration to the effect that the relevant criteria for the making of a parental order are 

satisfied, on registration of the birth. Do consultees agree? 

 

We agree with this proposal. 

 

Question 18 

For surrogacy arrangements in the new pathway, we invite consultees’ views as to whether, 

where the surrogate dies in childbirth or before the end of the period during which she can 

exercise her right to object, the arrangement should not proceed in the new pathway and the 

intended parents should be required to make an application for a parental order. 
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We agree with this proposal. 

 

Question 19 

We provisionally propose that, for surrogacy arrangements in the new pathway, where both 

intended parents die during the surrogate’s pregnancy, the intended parents should be 

registered as the child’s parents on birth, subject to the surrogate not exercising her right to 

object within the defined period. 

Do consultees agree? 

 

We agree with this proposal. 

 

We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 

parental order is made: 

(1)          it should be competent for an application to be made, by a person who claims an 

interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 

permitted to apply for an order under section 8 of the Children Act 1989: 

(a)          for an order for appointment as guardian of the child, and 

(b)          for a parental order in the name of the intended parents, subject to the surrogate’s 

consent; or 

(2)          the surrogate should be registered as the child’s mother and it should not be 

possible for the intended parents to be registered as the child’s parents, but that there 

should be a procedure for the surrogate to provide details of the intended parents, and, if 

relevant, gamete donors, for entry onto the register of surrogacy arrangements. 

 

We agree with (1) but not (2) as it is important that surrogates have a choice in whether they 

have parental responsibility. 

 

Question 20 
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We provisionally propose that, where an application is made for a parental order by a sole 

applicant under section 54A: 

(1)          the applicant should have to make a declaration that it was always intended that 

there would only be a single applicant for a parental order in respect of the child concerned 

or to supply the name and contact details of the other intended parent; 

(2)          if details of another intended parent are supplied, a provision should be made for 

notice to be given to the potential second intended parent of the application and an 

opportunity given to that party to provide notice of opposition within a brief period (of, say, 14 

to 21 days); and 

(3)          if the second intended parent gives notice of his or her intention to oppose, he or 

she should be required to make his or her own application within a brief period (say 14 

days), otherwise the application of the first intended parent will be determined by the court. 

Do consultees agree? 

 

We agree with this proposal as it would be an important safeguard in cases where surrogacy 

arrangements were commissioned by a couple who subsequently separated, and an 

application is pursued by one intended parent. This would prevent a non-biological intended 

parent from being airbrushed out of a child’s life where they would otherwise be an important 

part of the child’s origins. 

 

We also recommended that there should be a requirement to inform the surrogate that the 

intended parents are no longer together and, where relevant, that only one of the intended 

parents is applying for a parental order. This should also apply to arrangements under the 

new pathway as the surrogate should have all the pertinent information when giving active 

post-birth consent to the intended parent(s) having legal parentage. If such information is 

withheld, it could be concluded that any subsequent consent is not fully and freely given, 

particularly where the situation is at odds with what was set out in the pre-conception 

agreement. 

 

Question 21 
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We invite consultees’ views as to: (1) a temporary three-parent model of legal parenthood in 

surrogacy cases; and (2) how the legal parenthood of the surrogate should be extinguished 

in this model. 

 

In general, we feel that the intended parents should become legal parents at birth, subject to 

the surrogate’s right to object. However, where this proposal is not applied and the case falls 

out of the new pathway, the most favourable option would be the temporary three-parent 

model. Where there is a dispute between the parties, this would ensure that there is an 

equal starting point for all parties and reinforces the importance of all parties, avoiding 

inadvertent bias or presumptions being drawn. 

The surrogate’s parenthood should either be extinguished following provision of written and 

witnessed consent of the surrogate within a defined period, or on the making of a parental 

order. 

 

Question 22 

We invite consultees’ views: 

(1)          as to whether there should be any additional oversight in the new pathway that we 

have proposed, leading to the acquisition of legal parenthood by the intended parents at 

birth; and 

(2)          if so, as to whether should this oversight be: 

(a)          administrative, or 

(b)          judicial. 

 

We do not necessarily believe that the new pathway should require a judicial process, but 

that any administrative process should require strict regulation to ensure compliance.  Some 

members have concerns as to the objectivity of the organisation or clinic in achieving this as 

they would, in all likelihood, have been involved to some extent in the screening of the 

suitability of the surrogate.  As a solution to this, and as a way of keeping the process 

administrative rather than judicial, a body akin to an adoption panel could be created to 

oversee arrangements coming through the new pathway. The role of this panel could be to 

read and evaluate the arrangements, ensuring all requirements have been met and that all 

parties have been considered. Should there be any concerns, these could be raised early 
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on, and where necessary, the arrangement could be removed from the new pathway. The 

panel should include suitably qualified social workers, medical practitioners or mental health 

professionals within the field.   

One particular concern, that we feel could be assuaged through any such panel, is that a 

person or body solely responsible for the welfare of the child is lacking from the process as it 

currently stands. For example, the proposals on implications counselling appears to relate to 

addressing relevant issues for the surrogate and the intended parents, rather than the 

welfare of the child. We agree that safeguarding issues should be raised during these 

counselling sessions for the intended parents and the surrogate, however we feel that this is 

a high threshold that does not consider the welfare of the child on a more micro level. We 

suggest that either the duty of a counsellor is amended to include the consideration of the 

welfare of the child in its broadest sense, or that a member of any such panel is appointed to 

consider only the welfare of the child.  

We also do not see the need for any additional oversight after the child is born. Hopefully 

there would already been a thorough pre-conception assessment of the intended parents, in 

addition to the usual post-birth visits from midwives and health-visitors. We feel that this 

would provide adequate safety nets that supersede the need for added oversight. 

Additionally, if there are concerns about the intended parents’ parenting of the child then this 

should be subject to normal child protection measures. 

 

Question 23 

In respect of England and Wales, we invite consultees’ views as to: 

(1)          whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 

should be amended to provide for the court to have regard to additional specific factors in 

the situation where it is considering the arrangements for a child in the context of a dispute 

about a surrogacy arrangement; and 

(2)          if so, as to what those additional factors should be. 

 

This question divided members. 

 

Some members felt that the welfare checklist in section 1 (3) of the Children Act 1989 was 

not suitable and should not be used in relation to surrogacy. Rather, the checklist contained 
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in the Adoption and Children Act 2002 should provide the fundamental considerations for 

courts when making a welfare decision in relation to the child. However, this checklist should 

only form the basic framework and should be amended to include additional specific factors 

relating to the surrogacy arrangement and the gestational and genetic relationships between 

the child and the adults concerned.   

 

Others felt that the welfare checklist contained in section 1(3) of the Children Act 1989 was 

sufficient to form the basis of any checklist, with the following factors included:  

 

- The requirement for a surrogacy agreement; 

- Proof that proper procedures concerning pre-agreement evaluation have been 

undertaken; 

- An assessment of capacity of all parties; 

- An outline of the parties’ intentions; 

- The child’s genetic and gestational links to the relevant parties;  

- The sibling relationships of the child; and 

- The nature of the surrogacy arrangement.   

 

This list is by no means exhaustive and any such factors should have the scope to be 

applied where appropriate and on a case-by-case basis. 

 

Overall, it would be difficult to expect a welfare checklist designed for a specific situation to 

apply to another wholly different one. We therefore suggest that the Law Commission 

compile a checklist that considers the content of those put forward in s.1(3) of the Children 

Act 1989 and the Adoption Act 2003 but also pays attention to the nature of surrogacy 

arrangements and the welfare issues that are specific to these arrangements. It may be 

useful for the Law Commission to consult on this separately. 
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Question 24 

In respect of England and Wales, we invite consultees’ views: 

(1)          as to whether the checklist, contained in section 1(4) of the Adoption and Children 

Act 2002 (as applied and modified by regulation 2 and paragraph 1 of Schedule 1 of the 

2018 Regulations) should be further amended to provide for the court to have regard to 

additional specific factors in the situation where it is considering whether to make a parental 

order; and 

(2)          what those additional factors should be. 

 

Answered above. 

 

Question 25 

We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 

amended to add the intended parents to the category of those who can apply for a section 8 

order without leave. 

 

We agree with this proposal. 

 

Question 26 

We provisionally propose that, where a child is born as a result of a surrogacy arrangement 

outside the new pathway, the intended parents should acquire parental responsibility 

automatically where: 

(1)          the child is living with them or being cared for by them; and 

(2)          they intend to apply for a parental order. 

Do consultees agree? 

 

We agree with this proposal in principle, however we find it difficult to envisage how this 

would work in practice. This could perhaps be achieved through the execution of a parental 

responsibility agreement with the surrogate (to be notarised if outside the jurisdiction) which 
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is then registered with the court.  Alternatively, the court could automatically issue an order 

providing the intended parents with parental responsibility once a parental order application 

is made, provided that they can prove the child is living with them.  Without any such 

formality or recording, it is difficult to see how the parental responsibility would be proven 

and therefore exercised.  

 

Question 27 

We provisionally propose that, where a child is born as a result of a surrogacy arrangement 

in the new pathway: 

(1)          the intended parents should acquire parental responsibility on the birth of the child; 

and 

(2)          if the surrogate exercises her right to object, the intended parents should continue 

to have parental responsibility for the child where the child is living with, or being cared for 

by, them, and they intend to apply for a parental order. 

Do consultees agree? 

 

We agree that, in theory, where a surrogate exercises her right to object, she could 

potentially share parental responsibility with the intended parents. However, parental 

responsibility is essential to the proper care of a child and, as such, should be easily 

established and formalised through a court process. We feel that further consideration 

should be given to this in these proposals, particularly to how this would be achieved and 

how it would be evidenced. In this scenario, it is perhaps unlikely that the surrogate would 

execute any document that sets out her shared parental responsibility, in which case there 

could be a requirement to set this out when lodging parental order application. A receipt of 

automatic notice could then be generated by the court. This process, or any alternative 

process that substantiates the surrogate sharing parental responsibility, should be included 

in the process triggered by a surrogate exercising her right to object.  

 

 

Question 28 

We provisionally propose that, for surrogacy arrangements within the new pathway, the 

surrogate should retain parental responsibility for the child born as a result of the 
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arrangement until the expiry of the period during which she can exercise her right to object, 

assuming that she does not exercise her right to object. Do consultees agree? 

 

We agree with this proposal. 

 

Question 29 

For all surrogacy arrangements, we invite consultees’ views as to: 

(1)          whether there is a need for any restriction to be placed on the exercise of parental 

responsibility by either the surrogate (or other legal parent), or the intended parents, during 

the period in which parental responsibility is shared; and 

(2)          whether it should operate to restrict the exercise of parental responsibility by the 

party not caring for the child or with whom the child is not living. 

 

We agree with this proposal, however more information as to how this would work in practice 

is required. 

In most cases concerning parental decisions, we do not foresee any issues in exercising 

shared parental responsibility. We therefore recommend that there should be a duty to 

consult with a non-resident parent on decisions such as religion, changing the child’s 

habitual residence and non-urgent medical decisions, as these decisions warrant the 

agreement of all holders of parental responsibility and seems practical to do so. However, 

the parents with whom the child is resident should be able to make day-to-day decisions 

unilaterally, including urgent medical decisions, as the duty to consult would create a 

complex and unwieldy process that could hold up decisions, adversely impacting the welfare 

of the child.  

Overall, this proposal certainly has value, but also has the potential to be complicated in its 

application and push disputes into the courts. We therefore recommend that, should it be 

accepted, the Law Commission should set out a prescriptive list of the situations requiring 

the consent of all parties holding parental responsibility , which should be provided to all 

sides. This would help keep disputes out of courts, assist all parties in understanding their 

position in the child’s life and ensure that the surrogate is fully aware of the outcome of 

exercising her right to object. Where disputes do reach courts, the process of restricting 

parental responsibility should be clearly set out and considered by courts at an early stage. 
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CHAPTER 9: THE REGULATION OF SURROGACY ARRANGEMENTS 

 

Question 30 

We provisionally propose that traditional surrogacy arrangements should fall within the 

scope of the new pathway. Do consultees agree? 

 

Our members were split on this proposal. 

Those who agreed with the proposals did so subject to what the regulatory provisions for 

traditional surrogacy arrangements, or those entered into outside of a regulated clinic, would 

be. 

Those who disagreed with the proposals expressed concerns for the increased likelihood of 

disputes and complications that arise from there being a genetic link between the child and 

the surrogate. These complications are compounded by the absence of any surrogacy 

arrangement and other pre-arrangement requirements, as well as other general issues 

arising from failing to use a regulated surrogacy organisation or clinic. 

In deciding whether or not to adopt this proposal, the Law Commission should pay heed to 

the additional complications that can emerge from traditional arrangements, which can, by 

their nature, be much more informal. These arrangements could perhaps be subject to 

meeting certain criteria in order to fall within the new pathway.  

 

 

Question 32 

(1) We invite consultees’ views as to whether independent surrogacy arrangements 

should be brought within the scope of the new pathway. 

(2) We invite consultees’ views as to how independent surrogacy arrangements might 

be brought within the scope of the new pathway. 

 

We do not agree with this proposal. 
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The consultation document points out that these are the arrangements most likely to break 

down, and indeed a significant of reported cases fall into this category of arrangement. This 

is because independent surrogacy arrangements are unlikely to have benefitted from the 

same level of objective support and screening as those arrangements going through 

licensed bodies. As such, there is a greater need for scrutiny to ensure that these 

arrangements are transparent and compliant. 

 

Were independent arrangements allowed to enter the new pathway, we are concerned that 

this oversight would fall to any legal professionals involved in these arrangements. There is 

no guarantee that the lawyer would have the appropriate expertise to oversee such 

arrangements and we do not feel that one lawyer could report on regulatory compliance on 

behalf of both the intended parents and the surrogate. This is an enormous burden to place 

onto legal professionals and we do not feel that our members should have to shoulder this, 

given the potential consequences of failing to do so. 

 

The consultation document concludes that around 50% of domestic surrogacy arrangements 

fall into the independent category. We therefore understand the benefits of bringing these 

arrangements into the new pathway which could otherwise be quite limited in its scope. 

However, we also do not think that the appropriate oversight of any surrogacy arrangement 

should be sacrificed for the sake of including as many arrangements in the new pathway as 

possible. Furthermore, as these arrangements have a high probability of breaking down, it is 

unlikely that they will be remain within the new pathway and may eventually end up in court 

regardless.  

 

We agree that the counselling and legal advice required under the new pathway would be 

beneficial to independent arrangements and therefore, if there was the possibility of ensuring 

adequate oversight, this could be acceptable. We would, however, need to be satisfied this 

oversight could be guaranteed. 

 

 

Question 33 
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We provisionally propose that: 

(1)          there should be regulated surrogacy organisations; 

Do consultees agree? 

(2)          there should be no requirement for a regulated surrogacy organisation to take a 

particular form; and 

Do consultees agree? 

(3)          each surrogacy organisation should be required to appoint an individual responsible 

for ensuring that the organisation complies with regulation. 

Do consultees agree? 

 

We agree with these proposals. 

 

Question 34 

We provisionally propose that the person responsible must be responsible for (please tick as 

many as you agree with): 

☒ representing the organisation to, and liaising with, the regulator; 

☒ managing the regulated surrogacy organisation with sufficient care, competence and skill; 

☒ ensuring the compliance of the organisation with relevant law and regulation, including the 

creation, maintenance and operation of necessary policies and procedures; 

☒ training any staff, including that of the person responsible; and 

☒ providing data to the regulator and to such other person as required by law. 

 

We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 
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We agree with all of these and have not identified any further responsibilities. 

 

Question 35 

We provisionally propose that regulated surrogacy organisations should be non-profit 

making bodies. Do consultees agree? 

 

We agree with this proposal. We consider it unacceptable that a regulated surrogacy 

organisation should financially benefit from a surrogacy arrangement, considering the 

constraints on other parties. 

 

 

Question 36 

We invite consultees’ views as to what should be included in the definition of matching and 

facilitation services. 

 

We have no response to this question. 

 

 

Question 37 

We provisionally propose that only regulated surrogacy organisations should be able to offer 

matching and facilitation services in respect of surrogacy arrangements in the new pathway. 

Do consultees agree? 

 

We invite consultees’ views as to whether only regulated surrogacy organisations should be 

able to offer matching and facilitation services in respect of surrogacy arrangements outside 

the new pathway. 

 

It is our view that aiding a surrogacy agreement should be within the remit of regulated 

organisations, provided this does not exclude persons such as solicitors assisting and 
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advising on surrogacy arrangements and agreements on a reasonable commercial basis. 

Therefore, on balance, we feel that only regulated surrogacy organisations should be able to 

offer matching and facilitation services in both pathways. This would serve to steer intended 

parents away from using unregulated persons to fulfil this role.   

 

Paragraph 9. 114 suggests that a for-profit body could establish a non-profit part to solely 

run a matching service. This seems a sensible compromise but still presents the risk of 

providing the services on a commercial basis, or at least appearing to do so. At its extreme, 

this could come close to the commercialisation of the process and appear to be taking part in 

the selling of children. This could be addressed in the regulatory provisions but we would 

need to see any such provisions before being able to provide a definitive position on this. 

 

 

Question 38 

We invite consultees’ views as to the sanctions that should be available against 

organisations that offer matching and facilitation services without being regulated to do so, 

and whether these should be criminal, civil or regulatory. 

 

Although we are cautious about criminalising aspects of surrogacy, such sanctions could 

apply to regulation. This is the case in adoption legislation. Our members consider it 

important that unregulated persons should not provide matching and facilitation services, 

and therefore agree with criminal sanctions where this does occur. This is a necessary 

deterrent and safeguard as the consequences of improper matching can be significant to 

those involved. 

 

 

Question 39 

We provisionally propose that the remit of the Human Fertilisation and Embryology Authority 

be expanded to include the regulation of regulated surrogacy organisations, and oversight of 

compliance with the proposed legal requirements for the new pathway to legal parenthood. 

Do consultees agree? 
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If consultees agree, we invite their views as to how the Authority’s Code of Practice should 

apply to regulated surrogacy organisations, including which additional or new areas of 

regulation should be applied. 

 

We agree that the HFEA should be the regulatory body for surrogacy organisations and 

should have the remit as proposed. We also recommend that there should be a new 

requirement to provide mandated preparation sessions and minimum standards of ongoing 

contact with parties post-delivery. 

 

 

Question 40 

We provisionally propose that surrogacy agreements should remain unenforceable (subject 

to the exception we provisionally propose in Consultation Question 88 in relation to financial 

terms). Do consultees agree? 

 

Under the new pathway, the pre-birth conditions should supersede the need to keep 

surrogacy arrangements unenforceable. However, although we found this a difficult question 

to answer, on balance and considering the aims of this consultation, we feel that surrogacy 

agreements should remain unenforceable (subject to a surrogate being able to enforce 

financial provisions, as discussed at Q88). Making agreements enforceable could interfere 

with the bodily autonomy of the surrogate, put surrogates at risk of extortion and bring 

surrogacy in England and Wales closer to a commercial model. 

 

 

Question 41 

We provisionally propose that there should be no prohibition against charging for 

negotiating, facilitating and advising on surrogacy arrangements. Do consultees agree? 
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It is long overdue that legal professionals should be able to charge for negotiating, facilitating 

and advising on both the surrogacy arrangement and agreement. Solicitors fulfil an essential 

role in surrogacy arrangements, being perfectly situated to explain to the intended parents 

and the surrogate the importance of using regulated bodies, the benefits of meeting the 

criteria of the new pathway and to ensure that all parties understand, and can protect, their 

rights. We consider the role of solicitors in surrogacy arrangements an invaluable protection 

for all parties on many aspects of a surrogacy arrangements and therefore feel that they 

should be able to charge for this work. 

 

However, we emphasise that allowing individuals other than legal professionals to charge for 

these specific services could result in for-profit bodies entering the market and thereby 

commercialising surrogacy for everyone except the surrogate. This goes against the aims of 

this consultation and is, fundamentally, unfair. 

 

 

Question 42 

We provisionally propose that the current ban on advertising in respect of surrogacy should 

be removed, with the effect that there will be no restrictions on advertising anything that can 

lawfully be done in relation to surrogacy arrangements. Do consultees agree? 

 

We have no comments on this proposal. 

 

 

CHAPTER 10: CHILDREN'S ACCESS TO INFORMATION ABOUT SURROGACY 

ARRANGEMENTS 

 

 

Question 43 

We provisionally propose that, in England and Wales, where the making of a parental order 

in respect of a child born of a surrogacy arrangement has been recorded in the Parental 
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Order Register, the child should be able to access his or her original birth certificate at the 

age of 18. Do consultees agree? 

 

We agree with this proposal. 

 

 

Question 44 

We provisionally propose that where children are born of surrogacy arrangements that result 

in the intended parents being recorded as parents on the birth certificate, the full form of that 

certificate should make clear that the birth was the result of a surrogacy arrangement. Do 

consultees agree? 

 

We agree with this proposal in principle, however caution should be exercised when 

considering how information is displayed. We suggest that it might be more appropriate for 

there to be a separate sheet, provided with any copy of the birth certificate, alerting the 

person requesting their birth certificate that there is further information available regarding 

their conception. This would be less abrupt than making a direct reference to surrogacy on 

the birth certificate and would give them the choice as to whether they wish to obtain this 

information. Equally, birth certificates can be used for a range of purposes and therefore 

may be seen by people to whom a surrogate born person may not wish to disclose such 

private information.   

 

 

Question 45  

We invite consultees’ views as to whether the birth registration system in England and Wales 

requires reform and, if so, which reforms they would like to see. 

 

We agree that the birth registration system in England and requires reform, however our 

members do not have any comments on specific reforms. 
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Question 46  

We provisionally propose that, in England and Wales, from the age of 18, a child who has 

been the subject of a parental order should be able to access all the documents contained in 

the court’s file for those parental order proceedings. Do consultees agree? 

 

We agree with this proposal but we have some concerns about a child who is subject to a 

parental order being able to access all documents contained in the included statements. 

 

There may be cases where the statements refer to a third-party, who should not be 

disclosed for confidentiality reasons, or instances where it is not in the best interests of the 

person subject to a parental order to access a full statement. An example of this is where an 

issue of capacity has arisen. Where such issues arise, which we would consider to be limited 

in number, our members feel that there would then be a case for suitable editing of the 

statement. Where a surrogate born person wishes to access any information that has not 

been disclosed, some members comment that there should be a residual power for an 

application to be made to the court by appropriate persons. Such persons could be those 

who have held parental responsibility, any other party referenced and the surrogate born 

person themselves. 

 

We also have some concerns with the proposals set out in paragraph 10.98 whereby a 

lawyer would be required to confirm that there is a link established by DNA test, or other 

form of evidence, to establish the relationship between the genetic parents and the child. 

There would be no guarantee that the lawyer providing a declaration to this effect would 

have the appropriate experience and knowledge to do so. We therefore consider that a 

regulated services surrogacy organisation, clinic or NGO would be more suitable to establish 

this link. Although this could result in parties to a surrogacy arrangement involving these 

organisations solely for this purpose, we do not consider this a bad thing. 

 

Question 47 
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We provisionally propose that a national register of surrogacy arrangements should be 

created to record the identity of the intended parents, the surrogate and the gamete donors. 

Do consultees agree? 

 

We provisionally propose that: 

(1)          the register should be maintained by the Authority; 

(2)          the register should record information for all surrogacy arrangements, whether in or 

outside the new pathway, provided that the information about who has contributed gametes 

for the conception of the child has been medically verified, and that the information should 

include: 

(a)          identifying information about all the parties to the surrogacy arrangement, and 

(b)          non-identifying information about those who have contributed gametes to the 

conception of the child; and 

(3)          to facilitate the record of this information, the application form/petition for a parental 

order should record full information about a child’s genetic heritage where available and 

established by DNA or medical evidence, recording the use of an anonymous gamete donor 

if that applies. 

Do consultees agree? 

 

We agree with these proposals. 

 

 

Question 48  

We invite consultees’ views as to whether non-identifying information about the surrogate 

and the intended parents should be recorded in the national register of surrogacy 

arrangements and available for disclosure to a child born of a surrogacy arrangement. 

 

We agree with this proposal. 
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Question 49 

We provisionally propose that a child born of a surrogacy arrangement should be able to 

access the information recorded in the register from the age of 18 for identifying information, 

and 16 for non-identifying information (if such information is included on the register), 

provided that he or she has been given a suitable opportunity to receive counselling about 

the implications of compliance with this request. Do consultees agree? 

 

We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 

access the information in the register and, if so, in which circumstances: 

(1)          where his or her legal parents have consented; 

(2)          if he or she has received counselling and the counsellor judges that he or she is 

sufficiently mature to receive this information; and/or 

(3)          in any other circumstances 

 

Provided this information is would only be available for disclosure to a child born by 

surrogacy, and that the regulations mirror the access to information that those conceived by 

donor have, we agree to these proposals. 

 

With regards to those aged 16 accessing this information, members do not feel that simply 

giving them the opportunity to receive counselling is enough. Rather, considering the 

adverse effect that receiving some of this information could have, counselling should be a 

requirement. 

 

We have also had some members suggest that the age for accessibility of both identifying 

and non-identifying information should be 16 in England and Wales, rather than 18, to bring 

the provisions in line with those in Scotland. Access to such data should be a human right for 

people of this age. 
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Our members are divided on whether a child born of surrogacy should be able to access any 

information before they turn 16. 

 

On the one hand, some members have highlighted that information relating to a surrogacy 

arrangement is far-reaching in regards to the identity of a young person. They consider the 

potential implications on the psychological well-being on the child to be significant.  

 

On the other hand, in many cases it may be likely that a relationship between the parents 

and the surrogate exists, potentially even between the child and the surrogate. It may be 

assumed that in such cases the parents would have the surrogate’s contact information.   

Where this can be achieved, the courts and Cafcass officers regard this type of relationship 

as generally being in the best interests of children born via surrogacy. These members 

therefore consider that there should be a means for a child to access the register before they 

are 16. This should be qualified with obtaining the legal consent of their parents, undertaking 

counselling and having a mental health professional determine that the child is sufficiently 

mature to receive this information. 

 

 

Question 50 

We invite consultees’ views as to whether there should be any provision for those born of a 

surrogacy arrangement to make a request for information to disclose whether a person 

whom he or she is intending to marry, or with whom he or she intends to enter into a civil 

partnership or intimate physical relationship, was carried by the same surrogate. 

 

We agree with these proposals. 

 

 

Question 51 

We provisionally propose that where two people are born to, and genetically related through, 

the same surrogate, they should be able to access the register to identify each other, if they 

both wish to do so. 
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Do consultees agree? 

 

We invite consultees’ views as to whether there should be provision to allow people born to 

the same surrogate – but who are not genetically related – to access the register to identify 

each other, if they both wish to do so. 

 

We agree with these proposals. 

 

 

Question 52 

We invite consultees’ views as to whether provision should be made to allow a person 

carried by a surrogate, and the surrogate’s own child, to access the register to identify each 

other, if they both wish to do so: 

(1)          if they are genetically related through the surrogate; and/or 

(2)          if they are not genetically related through the surrogate. 

 

 

If the children born via surrogacy and the surrogate’s own children are genetically related, 

we agree that they should have access to the register to avoid romantic relationships 

between the two of them. 

 

Our members are divided as to whether the surrogate’s children should have access if they 

are not genetically related to the surrogate, and therefore to each other.  Some members 

can see the argument for having access to this information as a young person may wish to 

check if they are genetically related. However, this could be more appropriately resolved 

through a DNA test rather than by access to all of the information contained in the register. 
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Question 53 

For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 

whether details of an intended parent who is not a party to the application for a parental 

order should be recorded in the register. 

 

We agree with this proposal as a child has a right to the full information on their genetic and 

social operations. 

 

 

CHAPTER 11: ELIGIBILITY CRITERIA FOR A PARENTAL ORDER 

 

 

Question 54 

We provisionally propose that the six-month time limits in sections 54 and 54A of the HFEA 

2008 for making a parental order application should be abolished. Do consultees agree? 

 

We agree that the time limit should be abolished. The welfare of the child must be the 

governing principle and as the child will most likely already be living with the intended 

parents, judges have extended it in every case that we are aware of. As necessity dictates 

that time limit is always extended, we can see no benefit for it being retained.  

 

Question 55 

We provisionally propose that: 

(1)          the current circumstances in which the consent of the surrogate (and any other 

legal parent) is not required, namely where a person cannot be found or is incapable of 

giving agreement, should continue to be available; 

Do consultees agree? 

(2)          the court should have the power to dispense with the consent of the surrogate, and 

any other legal parent of the child, in the following circumstances: 
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(a)          where the child is living with the intended parents, with the consent of the surrogate 

and any other legal parent; or 

(b)          following a determination by the court that the child should live with the intended 

parents; and 

(3)          the court’s power to dispense with consent should be subject to the paramount 

consideration of the child’s welfare throughout his or her life guided by the factors set out in 

section 1 of the Adoption and Children Act 2002 and, in Scotland, in line with the section 

14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

 

We agree with the proposals set out in (1).   

 

We agree with the proposals set out in (2). These would give the courts power to prevent 

circumstances arising where the surrogate does not wish to have a role in the child’s life but 

refuses to give consent, as in Re AB (Surrogacy: Consent) [2016] EWHC 2643 (Fam). 

Although we feel that the surrogate has the right to refuse to consent for her own reasons, 

these should not override the paramountcy principle. The legal status of a child in relation to 

their parentage should, under all circumstance, be clear and indisputable.  

 

We agree with the principle of proposal (3), however we do also feel that it makes the ability 

to dispense with consent unnecessarily complicated. Section 31 of the Adoption and 

Children (Scotland) Act 2007 sets out the court’s ability to dispense with consent where this 

is required to ensure the welfare of the child, which may be a simpler way of achieving this. 

 

 

CHAPTER 12: ELIGIBILITY CRITERIA FOR BOTH A PARENTAL ORDER AND FOR THE 

NEW PATHWAY 

 

Question 56 
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We provisionally propose that, both for a parental order and in the new pathway, the 

intended parents or one of the intended parents must be domiciled or habitually resident in 

the UK, Channel Islands or Isle of Man. Do consultees agree? 

 

We invite consultees’ views as to whether there should be any additional conditions imposed 

on the test of habitual residence, for example, a qualifying period of habitual residence 

required to satisfy the test. 

 

We agree that the current requirement of domicile is inappropriate for an order that affects a 

child’s relationship with their parents and has resulted in considerable litigation for some 

surrogacy cases. Under these requirements, a child may be living in this jurisdiction for an 

appreciable period but may be denied recognition of nationality due to their parents not 

being domiciled. Having the alternatives of domicile or habitual residence would bring 

surrogacy law in line with adoption law which allows the dual qualifications of either domicile 

of one of the couple or habitual residence for both for at least 12 months leading up to the 

application.  

 

However, while domicile can conflict with the welfare principle, it can be a useful and 

legitimate jurisdictional basis in situations where the intended parents are temporarily 

resident in another jurisdiction, but it is in the child’s best interests to have their legal 

parentage recognised in the UK. This will often be because it is intended that they will return 

to live in the UK in the future.  We therefore agree that domicile should also have its place 

within the eligibility criteria. 

 

It is recognised that one argument for retaining domicile is to deter parents from overseas 

entering into surrogacy arrangements and to avoid ‘surrogacy tourism’ coming to the UK, 

which is a significant risk given that surrogacy is banned in some EU states.  In such 

circumstances it may be easier for the intended parents to establish themselves as 

habitually resident in order to obtain a parental order and then to move to another country.  A 

qualifying period of habitual residence of between 12 and 24 months should be sufficient to 

avoid this concern.   

 



38 

 

 

Question 57 

We invite consultees’ views on whether: 

(1)          the qualifying categories of relationship in section 54(2) of the HFEA 2008 should 

be reformed and, if so, how; or 

(2)          the requirement should be removed, subject to two persons who are within the 

prohibited degrees of relationship being prevented from applying. 

 

In today’s society people may choose to co-parent even if they are not living as partners in 

an enduring family relationship. We therefore do not see a need to reform the qualifying 

categories of relationship and consider that the prohibited degrees of relationship should 

stay in place. Applicants should either be a couple (under definition of s 54 (2)) or a single 

person. This is subject to our answer to question 61 below, whereby a separated couple 

could apply in respect of a child who was conceived at the time of the relationship, but who 

have since separated. 

 

We do, however, consider that an examination of the nature of the relationship between 

applicants should not be undertaken before determining whether a parental order can be 

made.  This is because such a finding is invariably made given that having a child by 

surrogacy does not happen by accident and denying a parental order at this stage in the 

process would not be in the best interests of the child. 

 

 

Question 58 

We provisionally propose that to use the new pathway, intended parents should be required 

to make a declaration in the surrogacy agreement that they intend for the child’s home to be 

with them. Do consultees agree? 

 

We agree with this proposal, however consideration should be given to how caselaw permits 

a child’s home to be abroad, despite the family’s normal home being in the UK. This could 

arise where, for example, a child is living in a hotel abroad with one or both parents while 



39 

 

they wait for a visa to be granted. We can see how such circumstances could arise 

(considering current immigration law for surrogacy) and how it is in the best interests of the 

child for the courts to accept this, however these circumstances should be explicit and clear 

in any legislation or guidance. Any such provision should account for UK immigration law 

and be viewed in line with any changes in such legislation.  

 

 

Question 59 

We provisionally propose that the new pathway: 

(1)          should not impose a requirement that the intended parent, or one of the intended 

parents, provide gametes for the conception of the child, so that double donation of gametes 

is permitted, but 

(2)          that double donation should only be permitted in cases of medical necessity, 

meaning that there is not an intended parent who is able to provide a gamete due to 

infertility. 

 

Do consultees agree? 

 

We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 

domestic surrogacy arrangements. 

 

We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 

pathway should be retained in international surrogacy arrangements. 

 

Do consultees agree? 

 

This has question divided our members as to the arguments below. 
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Those who disagree with permitting double donation (in all arrangements) do not feel that 

this in the best interests of the child. On a singular basis, this proposal risks allowing 

children, who are unrelated to either of the applicants, to essentially be purchased as 

commodities, encroaching on a commercial model for UK surrogacy.   

 

Taking this further, when placed in the broader context of the welfare of children across 

England and Wales, serious thought should be given to the impact that this will have on 

those waiting to be adopted. If surrogacy is made an easier route to obtaining a new-born 

baby, where is the incentive for people to provide stable homes for the many children in the 

care-system? Again, we need to be careful here.  

 

Although Article 8 of the European Convention on Human Rights grants the right to respect 

for a private and family life, there is not an absolute right to become a parent through a 

genetic link to a child. Indeed, EU case law1  has stated that adoption is always an option for 

those who wish to start a family and creates familial relationships comparable to families with 

genetic links.  As such, requiring a genetic link is unlikely to breach Article 8.  

 

Those in agreement with allowing double donation express concerns that, without doing so, 

surrogacy will become a discriminatory process. In particular, this would apply to single 

women or men.  A single woman who needs to resort to surrogacy is likely to do so because 

of fertility issues and depending on the reasons for infertility, she is less likely to be able to 

use her own gametes than a single man who otherwise has no fertility issues. That being 

said, it remains that a single man may also face fertility issues that prevent him from being 

able to create a genetic link. As such, some members have cited potential breaches of the 

ECHR as reasons to remove the requirement for a genetic link that may not be accessible to 

specific groups of intended parents. 

 

Additionally, there are a number of embryos stored in the UK which have been created by 

people who have used IVF and feel that they have completed their families.  They may 

therefore have left-over embryos that they do not wish to destroy, whether for religious or 

other reasons, and may wish to donate their embryos to other people who are unable to use 

their own gametes. This may also be an attractive option for people who otherwise would not 

                                                           
1 Cour d Cassation and Mennesson (7.29) 
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be able to afford the cost of creating and storing embryos. Some members feel that this 

would be a legitimate use of embryos that otherwise would be destroyed or remain in 

storage and is an option that would be rendered unavailable if a genetic link was required. 

 

The members who argue against permitting double donation in international arrangements 

are principally concerned with its potential to increase child trafficking, arguing that the 

requirement for a genetic link between at least one of the intended parents is an important 

safeguard. However, some members argue that the requirement for a genetic link would not 

serve to prevent parents who wish to use double donation from seeking surrogacy 

arrangements abroad; rather, it would prevent them from applying for parental orders in the 

UK and therefore would reduce the likelihood of them bringing any proceedings to establish 

parentage. Some members expressed concern for this as, given child trafficking concerns, 

these are the cases that most require judicial scrutiny. They should therefore be encouraged 

to come through the courts.  

 

As an alternative proposal, instead of denying a parental order in these cases, the court 

should be able to make orders if they are satisfied that there exists a legitimate reason for 

not using their own gametes (for example, because of medical necessity or embryo donation 

from a regulated clinic) and for going abroad. Although it is unlikely that courts are going to 

deny a parental order at this late stage in light of the paramountcy principle, there would, at 

the very least, be judicial scrutiny of these cases. Any child trafficking concerns can be 

raised and action can be taken where necessary.  

 

We also recommend that, were the requirement for a genetic link abolished in any or all of 

the categories of arrangements, any qualifications (such as medical necessity) be clearly 

defined in statute. Medical necessity should have enough scope to consider the health of 

both the mother and the child intended to be born by surrogacy and should include both 

physical and psychological conditions. The reasons for requiring double donation should 

also be considered in detail during the pre-birth assessment and subsequently noted in the 

surrogacy agreement. 

 

Overall, in recommending these proposals, our members’ responses highlight that there are 

many conflicting issues arising here that need to be carefully balanced. In doing so, the Law 
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Commission should question how far these changes would impact the rights of all parties 

involved, whether or not it would broadly be in the interests of the child and what these 

proposals are aiming to achieve.   

 

 

Question 60  

We provisionally propose that if the requirement for a genetic link is retained for domestic 

cases outside the new pathway, the requirement should not apply, subject to medical 

necessity, if the court determines that the intended parents in good faith began the 

surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

 

We agree with this proposal. Although, some members do not think double donation should 

be permitted, preventing parents from applying for a parental order in situations where they 

have started in the new pathway but have then fallen out of it would adversely affect the 

wellbeing of the child.  

 

 

Question 61  

We provisionally propose that if double donation is permitted only in cases of medical 

necessity, an exception should be made to allow a parental order to be granted to a single 

parent without a genetic link where the intended parent’s former partner provides gametes 

but the intended parents’ relationship breaks down before the grant of a parental order. Do 

consultees agree? 

 

The majority of our members agree with this proposal, pointing out that the law should be 

able to keep up with the changing nature of modern families. However, we would like for 

there to be clarity around the process for assessing aspects of this (such as whether the 

intended parents entered the new pathway in good faith) and at what stage of the parental 

order application this should be considered. 
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Others, however, have concerns over how this proposal seems to assume that, in such a 

situation, the parent who is genetically related would no longer be involved in the parental 

process. Additionally, some members question what provision will be made in respect of the 

child’s relationship with a genetic relative who donated material but now no longer wishes to 

be part of the surrogacy process? A provision that tries to resolve this situation is likely to 

cause problems as there are many possible situations that can arise from a separation of the 

intended parents. If the child is conceived already and the relationship has broken down, the 

easiest thing is to treat the parties as a couple for the purpose of the application, even if they 

have separated.  

 

 

Question 62 

We invite consultees’ views as to whether there should be a requirement that a surrogacy 

arrangement has been used because of medical necessity: 

(1)          for cases under the new pathway to parenthood; and/or 

(2)          for cases where a post-birth parental order application is made. 

We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

 

This is another question that has divided our members. 

 

Those who agree with this proposal highlight that the current surrogacy laws have no 

requirement for medical necessity but do require that the parents go through a judicial 

process. It would therefore make the new pathway more robust if medical necessity is a 

prerequisite. On the other hand, although we favour consistency across the pathways, any 

requirement for medical necessity in relation to double donation in the parental order route 

will likely be overlooked. This is because, as we are finding in current applications for 

parental orders, the courts should be granting these applications based on the best interests 

of the child. We therefore question what the requirement would achieve in cases going 

through the parental order process. 
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Where medical necessity does apply, it should also be applicable where the intended 

parents are a same-sex couple or a single man or woman.  Where medical necessity is 

cited, a declaration from a suitably qualified doctor confirming this should be required. This 

declaration should claim medical necessity based on any legal definition and, as stated 

above, a definition should consider both the child and mother, should include both physical 

and psychological illnesses, and be alert to discrimination. Additionally, any such definition 

or assessment should have scope to include a same-sex male couple unable to have a child 

without the assistance of a surrogate.   

 

On the other hand, some members have expressed their discomfort with the term ‘medical 

necessity’, disagreeing that it is ever a ‘necessity’ for an individual to have a child. As 

mentioned above, some members find it difficult to reconcile some aspects of this 

consultation with a child-centric ideal and ‘medical necessity’ is language illustrating how this 

process is almost entirely adult-focused. Some have also considered this term to be 

commercial in nature and therefore do not think the term should be used at all. 

 

 

Question 63 

We provisionally propose that in order to use the new pathway to parenthood, information 

identifying the child’s genetic parents and the surrogate must be provided for entry on the 

national register of surrogacy agreements prior to registration of the child’s birth. Do 

consultees agree?  

 

We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1)          those who contributed gametes are entered on the national register of surrogacy 

agreements; and/or 

(2)          if it remains a requirement that one of the intended parents provided gametes in the 

conception of the child, that the genetic link is demonstrated to the court with medical or 

DNA evidence. 
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We provisionally propose that it should be a condition for the application of a parental order 

that the identity of the surrogate is entered on the national register of surrogacy agreements. 

Do consultees agree? 

 

In theory, we agree that this information should be entered onto a national register. 

However, it may not be possible to meet this condition if anonymous donations are permitted 

in any of the surrogacy pathways. Instead, a condition to record that an anonymous donor 

was used would be more appropriate.    

 

If the genetic link requirement is retained, we do not agree that it should exclusively require 

DNA evidence. There are a number of ways in which the court can be satisfied of the genetic 

link, which could include a declaration from the doctor who performed the IVF and created 

the embryo. The legislation does not currently prescribe how the genetic link should be 

established and feel that this should remain the status quo. We do not see the benefit of 

focusing on the type of evidence given rather than the fact that it is given. 

 

We agree that the identity of the surrogate should be entered on national register of 

surrogacy agreements.    

 

 

Question 64 

We provisionally propose that there should be no maximum age limit for the grant of a 

parental order. The age of the intended parents should continue to be taken into account in 

the assessment of the welfare of the child in applications to grant a parental order. 

Do consultees agree? 

 

We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 
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We agree that there should be no maximum age limit for a parental order. Age is a fairly 

arbitrary metric and there can be a huge discrepancy in health, appearance and attitude of 

two persons of the same chronological age. We agree that the impact of any age concerns 

should be considered in the welfare assessments.  

 

Some members have raised the point that there needs to be consideration of the impact on 

children waiting to be adopted. If local authorities and adoption agencies are enforcing strict 

age limits on adoptive parents, then surrogacy will appear to be an even more attractive 

option for those who may otherwise have considered adoption.   

 

A maximum age in relation to the new pathway is more difficult.  Even if a concern was 

raised within parental order proceedings about an intended parent being too old, there is 

little that the court can do as it will invariably be in the best interests of the child to have their 

legal relationship recognised by way of a parental order. We therefore think that there should 

be parity between the two routes in relation to age limits. 

 

 

Question 65 

We provisionally propose that surrogates should be required to be at least 18 years of age 

(at the time of conception), in order for the court to have the power to make a parental order. 

Do consultees agree? 

 

We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. Do consultees 

agree? 

 

We agree that the potential surrogate should be a legal adult to be able to undertake the 

role, however some members found that consideration of whether the surrogate mother has 

her own family and whether she intends to have any future children of her own should be 

considered in tandem with age. This is because a person who has never been pregnant 

before is unlikely to have a full appreciation of the impact of the pregnancy, both physically 
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and emotionally. Some members question whether a surrogate without this experience 

would be able to give pre-birth consent; without full understanding of what she is consenting 

to, it may be argued that such consent is not freely and fully given.  

 

Additionally, the surrogate may suffer severe trauma as a result of the birth, which can 

impact the ability of the surrogate to birth more children in the future. Allowing someone who 

is extremely young to undertake a pregnancy and birth for the benefit of other people is 

deemed irresponsible by some of our members.  

 

However, we are aware that the proposed pre-conception checks will be robust and we 

recommend that, when deciding whether someone should be a surrogate, both age and 

whether they have given birth in the past should be important considerations. Additionally, 

clinics or organisations should consider whether the potential surrogate is vulnerable and 

whether going through with the surrogacy would be exploitative. We feel that both age and 

history could be indicators.  

 

The focus of whether someone is suitable for surrogacy should be whether they are 

physically and emotionally prepared for it and whether they understand what they are 

undertaking. We understand that each of these considerations will be evaluated at different 

points in the pre-conception process. Therefore, having a strict list of qualifications would not 

necessarily ensure an accurate assessment. Consequently, we feel that it may be more 

appropriate for there to be a list of factors to consider and that both the age and the histories 

of surrogates should be on this list. This would remove any arbitrary metrics that may not 

necessarily represent the surrogate’s suitability, resulting in a more holistic assessment 

overall.   

 

However, if a standalone minimum age limit is imposed, we feel it should be 25.  

 

 

CHAPTER 13: ELIGIBILITY CRITERIA FOR THE NEW PATHWAY 
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Question 66 

We provisionally propose that medical testing of the surrogate, any partner of the surrogate, 

and any intended parent providing gametes should be required for the new pathway. 

 

Do consultees agree? 

 

We invite consultees’ views as to whether the types of testing set out in the Code of Practice 

are feasible for traditional surrogacy arrangements outside a licensed clinic, and if not, which 

types of testing should be required for such arrangements. 

 

We agree with these proposals. 

 

In regards to paragraph 13.17, we do agree but struggle to see how this could achieved, 

other than by education as to the benefits for all parties concerned in an independent 

traditional surrogacy. 

 

 

Question 67 

We provisionally propose that, as a condition of being eligible for entry into the new pathway: 

(1)          the surrogate, her spouse, civil partner or partner (if any) and the intended parents 

intending to enter into a surrogacy arrangement in the new pathway should be required to 

attend counselling with regard to the implications of entering into that arrangement; and 

(2)          the implications counselling should be provided by a counsellor who meets the 

requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

 

We agree with these proposals. 
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As part of this, there should be a thorough assessment of the surrogate’s reasons for 

entering into the agreement, as well as consideration of the psychological impact on the 

surrogate’s partner, children and wider family. We also recommend that surrogates should 

be offered counselling and post-birth support and that the surrogacy agreement should 

provide an additional framework for this counselling, setting out that it should extend from 

conception to after the birth, that it should be offered throughout to family members and that 

the intended parents should pay any associated costs. We do not think that this counselling 

should be provided by volunteers as it appears to the practice of Surrogacy UK. 

 

We agree with the BICA point that the counsellor should assess whether the intended 

parents and surrogate may need therapeutic and implications counselling. Furthermore, 

implication counselling should be obligated to consider the interests of the child; currently the 

focus is principally on the interests of the adults. We recommend that the information 

gathering and counselling stages are separated and aligned with the process of adoption, 

whereby preparation sessions for the parties are held at a preliminary stage, prior to 

implications counselling. However, we also consider that there should be a limit to these 

requirements; a balance needs to be struck to ensure that the new pathway is not too 

onerous as this could risk people opting to use an independent route for surrogacy. 

 

 

Question 68  

We provisionally propose that, for the new pathway, there should be a requirement that the 

surrogate and the intended parents should take independent legal advice on the effect of the 

law and of entering into the agreement before the agreement is signed. Do consultees 

agree? 

 

We agree with this proposal as it is vital that all parties are aware of their rights, the legal 

context and consequences of entering into a surrogacy agreement. Each party should 

receive this advice from an independent solicitor, and it should be made clear who will be 

paying for the surrogate’s legal advice. We consider it should be the intended parents, but 

with payments being made through the surrogacy organisation or clinic. This would avoid a 

conflict of interest. 
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Question 69 

We provisionally propose that, as an eligibility requirement of the new pathway: 

(1)          an enhanced criminal record certificate should be obtained for intended parents, 

surrogates and any spouses, civil partners or partners of surrogates; 

(2)          the body overseeing the surrogate arrangement should not enable a surrogate 

arrangement to be proceed under the new pathway where a person screened is unsuitable 

for having being convicted of, or received a police caution for, any offence appearing on a 

prescribed list of offences; and 

(3)          the body overseeing the surrogacy arrangement may also determine that a person 

is unsuitable based on the information provided in the enhanced record certificate. 

Do consultees agree? 

We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway 

 

We agree with these proposals, which emphasise how the process should be child-

focussed. We also recommend that any offences related to domestic violence be 

considered, which includes any civil orders (such as Non-Molestation Orders). 

 

 

Question 70:  

We invite consultees’ views as to whether there should be a requirement that the surrogate 

has previously given birth as an eligibility requirement of the new pathway. 

 

Please see our answer to question 65. 

 

 

Question 71:  
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We provisionally propose that there should not be a maximum number of surrogate 

pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

 

Again, this divided our members. Some agreed that surrogates should have the bodily 

autonomy to undertake as many surrogacy pregnancies as they wish, just as they are free to 

become pregnant as many times as they wish for their own family. Additionally, it is difficult 

to see how a maximum would be enforced; there is nothing to stop a surrogate using 

different organisations or clinics once she has reached the maximum.  

 

Others were concerned that, without a maximum number, surrogacy would become a ‘career 

option’. Moreover, some members consider that a maximum number of pregnancies would 

protect surrogates from exploitation. Those who disagree consider four pregnancies to be 

reasonable or, as an alternative, implementing a minimum period of time between 

pregnancies. 

 

Paragraphs on Best Practice (13.100-103) 

Some members have concerns about the general proposals put forward in the Best Practice 

paragraph at the end of this chapter. While we appreciate the arguments made for not 

making the parental order route too onerous, some members have highlighted that, at a first 

directions hearing, the court should have the ability to direct that there should be further 

assessments or information collecting covering matters mentioned earlier in this 

consultation. The parental order reporting officer or a guardian, if appointed, could fulfil this 

role for the courts. This would allow for the pathway to be generally less onerous, whilst 

retaining the ability to request additional information to facilitate further exploration of 

eligibility. Any route to obtaining legal parenthood should balance accessibly with a robust 

process that protects and upholds the interests of all parties. We do not therefore consider 

that the parental order route should, necessarily, be too easy. 

 

 

CHAPTER 15: PAYMENTS TO THE SURROGATE: OPTIONS FOR REFORM 
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In general, our members found these questions very difficult to answer. From our 

conversations with the Law Commission, we understand that this is perhaps the most 

contentious area and the most difficult to solve. As such, some members, in addition to 

answering the individual questions, have provided general comments. We hope these are 

useful to the Law Commission.  

 

We do acknowledge that the issue of payments exceeding expenses reasonably incurred 

will be a contentious issue even amongst stakeholders who are generally in favour of more 

liberal surrogacy laws. However, in the experiences of practitioners who have dealt with both 

international surrogacy cases (where ‘compensated’ surrogacy is lawful) and domestic 

‘altruistic’ cases, there are issues which should be acknowledged. 

 

Under the current law, the courts should scrutinise payments that exceed expenses 

reasonably incurred. This approach varies depending on whether the case is heard by a 

High Court judge or by a Magistrate.  

 

In the High Court, it is expected that payments made to the surrogate will be evidenced, 

usually through the production of both an agreement and a trust account ledger showing 

payments made by the applicants. This allows the ‘out of pocket’ expenses to be identified 

and the payments that exceed expenses reasonably incurred to be ascertained; however, 

even where expenses paid exceed what should be allowed by law, the court invariably 

authorises these payments. To do otherwise would be contrary to the best interests of the 

child.  

 

In the Magistrates court, members have reported that parental orders are granted with little 

scrutiny being given to payments. 

 

In domestic arrangements, it is not uncommon to see ‘expenses’ that are simply labelled as 

such and expressed in the sum of £10,000 to £15,000 to be permitted. In other cases, the 

‘anticipated expenses’ are set out and will include items such as family holidays so that the 

surrogate can recuperate following delivery. This would not be considered an ‘out of pocket’ 

expense, yet it is often regarded as being so.   
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Although international arrangements may involve increased payments made to surrogates, if 

these cannot be authorised, the child is put in the same position as a judge being unable to 

grant a parental order, as in domestic cases. It could even be argued that a child born of an 

international arrangement would be in a worse position, with the person holding legal 

responsibility residing in a different country and who may have no desire to have an ongoing 

relationship with the child. 

 

The reality is that payments exceeding expenses reasonably incurred are being made in 

domestic arrangements. This does not constitute an offence under the Surrogacy 

Arrangements Act 1985, provided third party facilitators are not involved for a fee. In any 

event, adopting the well-established case law, the court would authorise such payments.   

 

The current case law gives a misleading impression of what is permitted in practice. It risks 

parents avoiding the court process all together or misleading the court about the level of 

payments (as we have seen, for example, in Re A, B and C (UK Surrogacy Expenses) 

[2016] EWFC33).   

 

The difficulty with specifying permissible payments to surrogates is the issue of enforcement.  

As is stated at paragraph 14.40, intended parents would not face criminal sanctions if an 

unauthorised payment was made.  Additionally, even if excessive payments were made, 

judges will be presented with a fait accompli, which renders them in the same position as 

they are currently, and are very unlikely to refuse to make a parental order. After all, the 

courts will be making a decision that is not in the best interests of the child.  

 

 

Question 72 

We invite consultees’ views as to whether payment of costs by the intended parents to the 

surrogate should be able to be: 

(1) based on an allowance; 
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(2) based on costs actually incurred by the surrogate, but without the need for production 

of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of receipts. 

 

We consider that payments based on an allowance would be difficult to assess and a difficult 

process to endorse. Overall, our members favour the second option, drawing on their 

experiences in international cases where there is a statement to support the parental order 

application. This is particularly in relation to the sections on payment and of producing 

invoices for all the expenses paid. Where receipts are produced, this does serve to prove 

that the payments were made for a particular purpose or item, but it does not answer the 

ultimate question of whether that payment is permissible. 

 

However, we do feel that it is important that payments made to third parties, such as 

agencies and lawyers, are accompanied by invoices.  

 

 

Question 73 

We invite consultees’ views as to: 

(1)          whether intended parents should be able to pay the surrogate essential costs 

relating to the pregnancy; and 

(2)          the types of expenditure which should be considered “essential”.   

 

We agree that intended parents should be able to pay the surrogate essential costs, but we 

are not able to conclusively list the types of expenditure that should be considered 

‘essential’. This is because each arrangement is different, and this must be accounted for; 

‘essentials’ may not be ubiquitous and are likely to vary significantly. As an example, medical 

requirements may be different for individual surrogates, which would, presumably, require 

confirmation from a medical professional. Additionally, some members argue that the costs 

of child care arrangements resulting from the pregnancy should fall under ‘essential’ costs, 

as these could arise in any pregnancy. However, again, these costs will differ according to 

the number of children already in the care of the surrogate, the individual requirements of 
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said children and whether such circumstances justify the quality and therefore costs of these 

arrangements. Some members consider loss of earnings to be essential, rather than 

‘additional’ but that the parameters of any payments made for this purpose would be difficult 

to set for the reasons given in paragraph 15.30 of the consultation.  

 

Equally, we see the value of this approach. Some members are of the opinion that this 

should be governed by legislation which allows for the discretion of judges to decide whether 

they are ‘essential’ on a case-by-case basis, taking into account the needs of the surrogate. 

Others have suggested that, for the new pathway, any costs that are considered ‘essential’ 

and therefore fall within this category of payments, should be set out in the pre-conception 

arrangements, with the oversight of both a registered organisation or clinic and a solicitor. 

These payments could be negotiated along with the other aspects of the arrangements and 

would be agreed according to that specific arrangement. A set amount could also be agreed 

at the pre-conception stage and put into the agreement for any further unanticipated costs 

that arise later as a result of the surrogate’s pregnancy. These could be considered 

‘additional’ and be regulated as such.  

 

As this process is supervised by the above experienced third parties, we feel that any 

resulting payments made will be fair, whilst adhering to any legalities. Any payments that fall 

outside of the agreement will result in the arrangements falling out of the new pathway and 

an application for a parental order will have to be made. We appreciate that this puts the 

court in the same position as having to grant an order even if these payments go beyond 

what is permitted by law but, as the consultation posits, the incentive of remaining within the 

new pathway could be enough to significantly reduce the number of cases ending up in the 

parental order route. Additionally, the function of the regulator and registered clinics or 

organisations could be structured to scrutinise the agreeing of payments and any resulting 

payments made. 

 

 

Question 74 

We invite consultees’ views as to: 

(1)          whether they consider that intended parents should be able to pay the surrogate 

additional costs relating to the pregnancy; and 
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(2)          the types of expenditure which should be considered additional, rather than 

essential.  

 

Please see our answer to question 73. 

 

 

Question 75 

We invite consultees’ views as to: 

(1)          whether intended parents should be permitted to pay all costs that arise from 

entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; and 

(2)          the types of cost which should be included within this category. 

 

Please see our answer to question 73. 

 

 

Question 76  

We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 

self-employed). 

 

We agree with this proposal. 

 

 

Question 77 

We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate either or both of the following lost potential earnings: 

(1)          her lost employment-related potential earnings (as defined in paragraph 15.35 in 

the text of the Consultation Paper); and/or 
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(2)          other lost potential earnings (as defined in paragraph 15.36 in the text of the 

Consultation Paper). 

 

We agree with this proposal. 

 

 

Question 78 

We invite consultees to share their experiences: 

(1)          of the impact that payments received by a surrogate from the intended parents has 

had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2)          where a surrogacy arrangement has had an impact on the surrogate’s entitlement 

to means-tested social welfare benefits, how that has been addressed in their surrogacy 

arrangement. 

 

We have no comments on these questions. 

 

Question 79 

We invite consultees’ views as to whether intended parents should be able to pay 

compensation to the surrogate for the following: 

1. pain and inconvenience arising from the pregnancy and childbirth; 

2. medical treatments relating to the surrogacy, including payments for each 

insemination or embryo transfer; and/or 

3. specified complications, including hyperemesis gravidarum, pre-eclampsia, an 

ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 

haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 

hysterectomy. 
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We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

We invite consultees’ views as to whether the level of compensation payable should be: 

a fixed fee set by the regulator (operating as a cap on the maximum payable), or 

left to the parties to negotiate.  

 

We agree with the situations set out in 1-3 and recommend that the permitted level of 

compensation should be set by the regulator. 

 

 

Question 80:  

We invite consultees' views as to whether intended parents should be able to pay 

compensation to the surrogate’s family in the event of the pregnancy resulting in the 

surrogate’s death, including through payment of the cost of life assurance for the surrogate. 

 

We consider that the intended parents should ensure that the surrogate has appropriate life 

insurance in place and that this should be addressed in the surrogacy agreement. This 

should be mandatory, and its inclusion should be ensured by the clinic or organisation. 

 

 

Question 81: 

We invite consultees’ views as to whether: 

(1)          intended parents should be able to buy gifts for the surrogate; and 

(2)          if so, specific provision should be made for these gifts to be modest or reasonable 

in nature. 

 

In principle, we agree that intended parents should be able to purchase gifts for the 

surrogate. However, there may be difficulty in deciding what is a ‘modest or reasonable’ gift. 

In the interests of certainty and transparency there is an argument for regulation in this area 
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as some members have expressed concern that intended parents are using gifts as a way of 

making payments that are not permitted. We are aware, however that any such definition will 

face the same problem as the other types of payments, as discussed above. Moreover, gifts 

can be given to surrogates for sentimental reasons, which would be difficult to quantify and 

attach a value to. We also consider that it would be difficult for this to be addressed as part 

of a surrogacy agreement. 

 

 

Question 82 

We invite consultees’ views as to whether it should be possible for the intended parents to 

agree to pay a woman for the service of undertaking a surrogacy. 

 

We invite consultees’ views as to whether it should be possible for the intended parents to 

agree to pay a woman for the service of undertaking a surrogacy, whether that fee should 

be: 

1. any sum agreed between the parties to the surrogacy; or 

2. a fixed fee set by the regulator. 

 

We invite consultees’ views as to whether, if provision is made for intended parents to pay a 

woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments the 

law should permit, in addition to that fixed fee (please tick as many as you agree with): 

1. no other payments; 

2. essential costs relating to the pregnancy; 

3. additional costs relating to the pregnancy; 

4. lost earnings; 

5. compensation for pain and inconvenience, medical treatment and complications, and 

the death of the surrogate; and/or 

6. gifts. 
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In principle, we feel that intended parents should be able to pay a woman for undertaking a 

surrogacy on the basis that this is a fixed fee set by the regulator. 

 

Whether other payments would be permitted would depend on how much the fixed fee would 

be. 

 

We found this question difficult to answer, particularly given that the Surrogacy UK survey 

reported that surrogates preferred altruistic surrogacies. Additionally, members are 

concerned that any payment made under this category may be viewed as a payment for the 

child or the transfer of a child. This is undesirable as it encroaches on the territory of children 

being commodities and would be contrary to international law. 

  

This is a tricky area and requires further consideration, given these risks. 

 

 

Question 83 

We invite consultees’ views as to whether it should be possible for any payment the law 

permits the intended parents to pay the surrogate for her services to be reduced in the event 

of a miscarriage or termination of the pregnancy. 

 

We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 

to be able to be reduced in the event of a miscarriage or termination, whether such provision 

should apply: 

1. in the first trimester of pregnancy only; 

2. to any miscarriage or termination; or 

3. some other period of time (please specify in the box below). 
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We do not believe that the fee agreed for the service should be reduced if the birth of the 

child is, for any reason, not achieved. Such a premise would understandably be interpreted 

as the purchase of a child and, as such, against international law.  

 

Question 84  

We provisionally propose that the types of payment that are permitted to be made to 

surrogates should be the same, whether the surrogacy follows our new pathway to 

parenthood or involves a post-birth application for a parental order. Do consultees agree? 

 

We agree with this proposal. 

 

 

Question 85 - 87 

We do not have a view on these questions. 

 

 

Question 88 

We provisionally propose that financial terms of a surrogacy agreement entered into under 

the new pathway to parenthood should be enforceable by the surrogate. Do consultees 

agree? 

 

We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent on 

the surrogate complying with any terms of the agreement relating to her lifestyle. 

Do consultees agree? 

 

We agree with paragraph 15.99. 
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We agree with paragraph 15.100 and, in general, do not think there should be any 

qualifications on payments in the agreement.  

 

We also recommend that surrogates should be able to enforce payments set out in the 

agreement where she exercises her right to object. Preventing the surrogate from doing this 

would means that they could be subject to exploitation and coercion. Equally, if the intended 

parents refuse to take custody of the child at birth, the surrogate should be able to enforce 

payments.  

 

Requiring payments to be made before the birth of the child ensures that enforceability in the 

face of these circumstances should not be an issue. This is also crucial to avoid the 

commodifying of children. 

 

The enforcement of payments in independent surrogacies arrangements is a problem and 

cannot be resolved through these proposals. However, there should be an information and 

education program to inform intended parents and surrogates of the advantages of going 

through regulated clinics or surrogacy organisations. The ability to go through the new 

pathway would serve as an incentive for this.  

 

 

CHAPTER 16: INTERNATIONAL SURROGACY ARRANGEMENTS 

 

 

Question 89 

We invite overseas surrogates (or bodies representing or advocating for surrogates) to share 

with us their experiences of international surrogacy arrangements. 

 

The best way to consult surrogates who have taken part in international surrogacy 

arrangements would be to contact those party to surrogacies in the US. These are far more 

transparent than those in other countries. In some countries (such as Russia) national law 
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does not permit surrogates to be contacted, even in relation to parental order applications, 

where the surrogate’s consent may be necessary, and attempts must be made to serve the 

parental order documents on her. With other countries, it would be necessary to go through 

foreign agencies or clinics who, as is apparent from the case law, do not assist or even 

actively obstruct contact being made with this surrogate.  

 

 

Question 91  

We invite consultees to provide us with evidence of their experience of applying to register a 

child born through an international surrogacy arrangement as a British citizen and obtaining 

a passport for the child. In particular, we would be interested to hear how long the 

application took after the birth of the child, and any information consultees have about 

causes of delays in the process. 

 

As a general point, ‘fast-tracking’ surrogacy registration and passport applications is not 

unfair to other applicants (non-surrogacy applications). Non-surrogacy applicants are 

frequently in the UK but, if they are outside the UK, they are usually, in our experience, living 

in their own home. The unusual aspect of surrogacy matters (for both registration and 

passports) is that the parents have travelled to the country of birth for the sole purpose of 

having a child. This means that they are temporarily living in a country to which they have no 

link. Though situations vary for non-surrogacy cases, the parents are usually already living in 

that country for other reasons. 

 

Registration 

The relevant team at the Home Office  have, for several years, treated these 

applications as a priority. The caseworkers are sympathetic to the difficulties faced by 

parents if they are having to remain in the country of birth for an extended period of time. 

The applications take between one to two months from the date of application, which 

compares favourably with time scales for other registration applications.  

 

The following actions could lead to quicker registration times: - 

1. Provision being made for a pre-birth application (see the next question). 
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2. If an order is still to be required in applications based on the British Citizenship of an 

intended mother or an intended non-genetic father, then the policy should be 

amended to allow pre-birth orders to be used (though it is not stated in the policy, the 

Home Office have stated in previous discussions that they require post-birth orders). 

3. Registration applications are now made online system. This may produce efficiency, 

but it has made it more difficult for the caseworkers to identify surrogacy cases. The 

online form should have an initial question about surrogacy and if it is indicated that 

this is a surrogacy matter, then that should be flagged throughout the progress of the 

case can be dealt with as a priority.  

 

Passports 

While our experience is generally favourable for registration applications, this is not the case 

for passport applications. 

 

The Home Passport Office (‘HMPO’) have shown no understanding of the need for quick 

processing times in surrogacy matters. In fact, they have previously stated that surrogacy 

matters may take longer because of their complexity. (It must be stressed that there have 

been caseworkers in HMPO who have gone against the prevailing culture and delivered 

quick decisions for which we are very grateful. However, the general culture is not positive.) 

 

Though times scales differ, passport applications frequently take around ten weeks even 

when a child has already been registered. Improvements could be made as follows: 

1. Have a list of documents that will be required in surrogacy cases from each 

country. At present, even when a very well documented application is presented, 

to HMPO, they will sometimes wait a few weeks and then ask for another 

document which is not relevant to nationality and, if it is required, should have 

been listed as required in advance.  

2. Introduce a specialist team in which surrogacy applications are treated as a 

priority given the needs of the parents. The team should be open to contact from 

outside HMPO.  

3. Where a child has been registered as a British citizen, there should be no need 

for HMPO to “second guess” that decision. Where there is a Certificate of 
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Registration, a specialist team in the Home Office have just granted that 

citizenship. In these cases, it should be acknowledged that the passport 

application can be dealt with very swiftly.  

 

In our member’s experience, the difference between the two cultures is very noticeable. The 

registration section is to be commended whereas the passport teams, with honourable 

exceptions, often provide a poor service. They are very difficult to contact and show no 

understanding of the difficult position the parents are in.  

 

 

Question 92  

We provisionally propose that it should be possible for a file to be opened, and the 

application process for obtaining registration of a child born from an international surrogacy 

arrangement and obtaining a passport to begin, prior to the birth of the child. Do consultees 

agree? 

 

We wholeheartedly agree with the proposal that a file can be opened in advance. This is 

because there are many documents that could be supplied in advance of the application for 

both registration and passports. In addition, we recommend that, if HMPO wish to interview 

parents, they should be able to prior to the birth.  

 

Having such a facility would hopefully also highlight to parents what will be required by the 

registration section and HMPO after birth, leading to fewer instances where the requirements 

are only realised once the child is born and the parents are already in the country of birth.  

 

 

Question 93  

We invite consultees to provide us with evidence of the experience they have had of 

applying for a visa for a child born through an international surrogacy arrangement. In 

particular, we would be interested to hear how long the application took after the birth of the 

child, and any information consultees have of causes of delays in the process. 
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It is our experience that visa routes are used less frequently than registering the child as a 

British citizen, but we do recognise that there are circumstances where they are used and, in 

some instances, they may be the only route available.  

 

(Please note that 16.57 is not quite an accurate reflection of the current position. There are 

parents who would use the visa route other than those who are British by descent. For 

example, those who are not British but who hold indefinite leave to remain in the UK. Also, 

the requirements as set out are not quite accurate. However, for the purposes of this 

consultation, there is no need to go into this any further and the paper as a whole reflects 

current law and practice very well.) 

 

We suggest that the best way to deal with the visas available in surrogacy cases is to start 

afresh with a complete rewrite of the policy on inter-country surrogacy and immigration 

(within and outside the Immigration Rules). The current policy was written in June 2009 and 

there have been many changes in immigration law and procedures since that time. It is 

therefore difficult for even a very experienced lawyer to use that policy, let alone a lay parent 

or an inexperienced decision maker. We recommend that when rewriting the policy, the 

Home Office consult with lawyers who have experience in this area.  

 

In the absence of a passport, a solution is to endorse the visa on an EU Uniform Format 

Form (‘EU UFF)’. At present, it can be difficult to obtain agreement to this. If a policy was 

produced that allows visas to be issued on such a form in cases following international 

surrogacy arrangements, then parents would have more certainty that the visa route could 

be used. The Home Office should issue a policy on how they will assist parents with this 

and, in doing so, consult with lawyers (such as the Law Society’s Immigration Law 

Committee) who have experience in this area. The Law Society would be happy to facilitate 

these discussions. 

 

It is difficult to give time estimates as our experience is limited, but we would estimate two to 

three months from application (not from birth). 
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Question 94 

We provisionally propose that it should be possible to open a file, and begin the process for 

applying for a visa in respect of a child born through an international surrogacy arrangement, 

before the child is born. The application will need to be completed after the birth of the child, 

and the issue of a passport in the child’s country of birth. Do consultees agree? 

We provisionally propose that the current provision made for the grant of a visa outside of 

the Immigration Rules where the intended parents are not the legal parents of the child 

under nationality law should be brought within the Rules. 

Do consultees agree? 

We provisionally propose that: 

(1)          the grant of a visa should not be dependent on the child breaking links with the 

surrogate; or 

Do consultees agree? 

(2)          that this condition should be clarified to ensure that it does not prevent the child 

having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six months 

of the child’s birth should be removed (regardless of whether the availability of the visa is 

brought within the Rules), if our provisional proposal to remove the time limit on applications 

for parental orders is accepted.  

 

We agree that parents should be able to open a file pre-birth. 

 

We agree that the provision for a visa outside the Rules could be brought within the 

Immigration Rules, but the main issue is that the policy both inside and outside the Rules 

needs to be updated.  

 

We agree with the proposal at 16.71. 
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We agree with the proposal at 16.72. 

 

 

Question 95 

We provisionally propose that it should be possible to open a file, and begin the process for 

applying for a EU Uniform Format Form in respect of a child born through an international 

surrogacy arrangement, before the child is born. The application will need to be completed 

after the birth of the child. Do consultees agree? 

 

We agree with this proposal. 

 

Question 96  

We invite consultees to provide us with evidence of the experience they have had of 

applying for a EU Uniform Format Form for a child born through an international surrogacy 

arrangement. In particular we would be interested to hear how long the application took after 

the birth of the child, and any information consultees have of causes of delays in the 

process. 

 

See question 93.  

 

 

Question 97  

We provisionally propose that the UK Government should provide a single, comprehensive 

guide for intended parents explaining the nationality and immigration consequences of 

having a child through an international surrogacy arrangement. Do consultees agree? 
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We absolutely agree with this proposal and also suggest that the Home Office involves 

lawyers with experience in surrogacy matters in this process. Again, the Law Society would 

be happy to facilitate these discussions. 

 

 

Question 98  

We provisionally propose that international surrogacy arrangements should not be eligible 

for the new pathway to parenthood. Do consultees agree? 

 

We agree with this proposal. As mentioned above, international surrogacies are more 

complex in nature and can involve countries that are at higher risk exploitation of vulnerable 

surrogates and child-trafficking. Additionally, it would be difficult to ensure all pre-birth 

requirements in the new pathway have been undertaken. Such cases should therefore be 

subject to judicial scrutiny in the High Courts. 

 

 

Question 99 

We provisionally propose that: 

(1) the Secretary of State should have the power to provide that the intended parents of 

children born through international surrogacy arrangements, who are recognised as the legal 

parents of the child in the country of the child’s birth, should also be recognised as the child’s 

legal parents in the UK, without it being necessary for the intended parents to apply for a 

parental order, but 

(2) before exercising the power, the Secretary of State should be required to be satisfied that 

the domestic law and practice in the country in question provides protection against the 

exploitation of surrogates, and for the welfare of the child, that is at least equivalent to that 

provided in UK law. 

Do consultees agree? 

 

We agree with this proposal.  
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CHAPTER 17: MISCELLANEOUS ISSUES 

 

Question 100 

We invite consultees to tell us of their experience of surrogacy arrangements in the UK 

involving foreign intended parents. 

We invite consultees’ views as to whether: 

(1)          any restriction is necessary on the removal of a child from the UK for the purpose of 

the child becoming the subject of a parental order, or its equivalent, in another jurisdiction; 

and 

(2)          if such a restriction is necessary, there should be a process allowing foreign 

intended parents to remove the child from the jurisdiction of the UK for this purpose and with 

the approval of the court and, if so, what form should that process take. 

 

We have not heard from any members who have had experience of (1) but we are aware of 

the reported decision of Re-G (Surrogacy: Foreign Domicile) 2007 and acknowledge that this 

situation could well be replicated. 

Regarding (2) we do consider that there need to be restrictions in place to protection against 

child-trafficking and other potential exploitation of children. We have recommended earlier in 

our response that the qualifications for a parental order application should be brought into 

line with adoption law, which allows for either the domicile or habitual residence of both 

intended parents for at least 12 months. This should discourage intended parents from using 

the UK as a surrogacy destination. An application under s.84 of the Adoption and Children 

Act 2002 could still be used as a fall back, but again it may be a deterrent as the process is a 

complex one. 

 

Question 101-106  

We have no responses to these questions. 
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Question 107 

(1) We invite consultees’ views as to whether there are any issues in how surrogacy 

arrangements are dealt with by the health services, and whether there are reforms to law or 

practice that consultees would like to see in this area. 

(2) We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for England 

and Wales. 

(3) We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

 

In new pathway cases the intended parents would be the legal parents at birth and would be 

the persons who legally would make medical decisions for the surrogate born child, which 

could include, for example, turning off life support.  

 

However, we question what the position would be for cases that fall outside of the new 

pathway, including domestic surrogacies where there has been no involvement of registered 

clinics or surrogacy organisations or international cases. 

 

It is most likely that these cases would, as a last resort, be referred under inherent 

jurisdiction to the High Court but there should be guidance to cover such situations. 

 

 

CHAPTER 18: IMPACT 

 

We have no responses to these questions. 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the 
deadline of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or 
a university), what is the name of your organisation? 

N/A. 

 

3. Are you responding to this consultation in a personal capacity or on behalf of 
your organisation? 

• This is a personal response 
 

4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

• Other individual: Biologically female UK resident. 
 

5. What is your email address? 

 

 

7. If you want the information that you provide in response to this consultation to 
be treated as confidential, please explain to us why you regard the information as 
confidential. As explained in our privacy notice, we will take full account of your 
explanation but cannot give an assurance that confidentiality can be maintained in 
all circumstances. 

You may share my responses for data correlation purposes on assessing public opinion but you 

do not have my consent to share my identity with any other individual, organisation or public body, 

as per terms of the Data Protection Act. These are the conditions under which I give my answers, 

in good faith that you will follow UK law and only provide my name as evidence of my existence 

and citizenship. 
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Consultation Question 1. 

We invite consultees’ views as to whether, in England and Wales: 
1. all international surrogacy arrangements should continue to be automatically 

allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 

children and the exploitation of birth mothers. These are human rights issues of the utmost 

seriousness and so the arrangements should be overseen by a senior and experienced judge. For 

this reason these cases should continue to be heard by a judge of the High Court. 

 
2. if international surrogacy arrangements are not automatically allocated to a 

judge of the High Court, circuit judges should be ticketed to hear such 
cases. 

Paragraph 6.42 

 

Consultation Question 2. 

We invite consultees’ views as to whether, in respect of England and Wales 
(1) domestic surrogacy cases which continue to require a post-birth parental 
order should continue to be heard by lay justices, or whether they should be 
allocated to another level of the judiciary; and 
(2) If consultees consider that such cases should be allocated to another level 
of the judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 

exploitation of birth mothers. These are human rights issues of the utmost seriousness and so the 

arrangements should be overseen by a senior and experienced judge. For this reason these 

cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 

judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

We invite consultees to provide any evidence that would support either the retention of the 
current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 

 did a documentary covering a few surrogacy agreements happening in  at the time of 

their filming and there was one individual who had experienced a stillbirth of a daughter while 

going through some personal difficulties and was quite clearly traumatised by handing over a live 

daughter to strangers. This will only escalate into multiple similar cases if you loosen our current 

laws and cause a lot of both emotional and financial strife for all effected parties. Do not allow 

vulnerable women to be abused in this way by third parties who for various reasons (i.e. no 

contact or simple lack of consideration) may never fully understand the weight of what they have 

done to another individual and how that has effected their lives. 

Paragraph 6.53 
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Consultation Question 4. 

We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental 
responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 
(Note that this provisional proposal would be necessary only if our provisional 
proposal in Chapter 8 that all intended parents (whether in the new pathway or not) 
automatically acquire parental responsibility if the child is living with or being cared 
for by them is not supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth and that the child’s best interests are the paramount consideration. 

Nothing about the transfer of parental responsibility should be automatic and all options should be 

open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 
Paragraph 6.58 

 

Consultation Question 5. 

We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 
2010 should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise. 

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

We invite consultees’ views as to whether they are of the view that, in Scotland: 
3. there is a need for greater consistency and clarity in provisions relating to 

the expenses of curators ad litem and reporting officers and, if so, how this 
should be addressed;   

4. it should be provided by statute that, at the initial hearing or any subsequent 
hearing for a parental order, the court may make any such interim order or 
orders for parental responsibilities and parental rights as it sees fit; and/or 

5. further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 
child is conceived, where the intended parents and surrogate have: 
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6. entered into an agreement including the prescribed information, which will 
include a statement as to legal parenthood on birth, 

7. complied with procedural safeguards for the agreement, and 
8. met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 
subject to the surrogate’s right to object. 
Do consultees agree? 

NO 

 

I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 

recommendations* and the Hague Convention on the Protection of Children and Cooperation in 

respect of Intercountry Adoption of 1993. These require the birth mother to have legal parenthood 

and parental responsibility when the child is born and that her consent to giving up the child must 

be freely given AFTER the child's birth. I believe that this important safeguard against the sale of 

children and the exploitation of birth mothers should apply equally to surrogacy arrangements, in 

both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and all 

of the implications need to be fully understood. There is no evidence in the consultation paper that 

the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 

birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 

mothers prior to the consultation. I do not agree that these claimed wishes alone justify measures 

that contravene the recommendations of the UN Special Rapporteur and the provisions of the 

Hague Convention that are designed to reduce the risk of the sale and trafficking of children and 

to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or condone 

a system that would require women to deliberately conceive and subsequently give birth with the 

expectation that they would have little or no legal responsibility for the child. The rights of the child 

must be prioritised regardless whether that is what some ‘surrogate’ mothers say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

We provisionally propose that regulated surrogacy organisations and licensed clinics 
should be under a duty to keep a record of surrogacy arrangements under the new 
pathway to which they are a party, with such records being retained for a specified 
minimum period. 

Do consultees agree? 

OTHER 
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I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. 

 
We invite consultees’ views as to what the length of that period should be: whether 100 
years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

We provisionally propose that the prohibition on the use of anonymously donated 
gametes should apply to traditional surrogacy arrangements with which a regulated 
surrogacy organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they would 

inevitably lead to a normalising of surrogacy and an increase in its prevalence. This when literally 

hundreds of thousands of children are essentially discarded into social care, in favour of 

purchasing an infant that is genetically related, under the social bias of this promising a closer 

relationship with the child than adopting an unrelated infant or child, which is dubious at best, 

given that genetic relationship does not ever guarantee a positive, personal one. 

Paragraph 8.21 

 

Consultation Question 10. 

We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from 
entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’ 

Paragraph 8.22 

 

Consultation Question 11. 

We provisionally propose that: 
9. the surrogate should have the right to object to the acquisition of legal 

parenthood by the intended parents, for a fixed period after the birth of the 
child; 

10. this right to object should operate by the surrogate making her objection in 
writing within a defined period, with the objection being sent to both the 
intended parents and the body responsible for the regulation of surrogacy; 
and 

11. the defined period should be the applicable period for birth registration less 
one week. 

Do consultees agree? 

NO 
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I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 

legal parenthood at birth and that the birth mother has only a limited time to object. This 

contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 

legal parent at birth and that all decisions involving legal parenthood and parental responsibility in 

surrogacy arrangements are taken by a court or other competent authority AFTER the birth, with 

the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to give 

the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as the 

most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before the 

expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 
should no longer be able to proceed in the new pathway, with the result that: 

12. the surrogate will be the legal parent of the child; 
13. if one of the intended parents would, under the current law, be a legal parent 

of the child, then he or she will continue to be a legal parent in these 
circumstances; and 

14. the intended parents would be able to make an application for a parental 
order to obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. 

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth and 

with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to give 

the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as the 

most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
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After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before the 

expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

We provisionally propose that, in the new pathway: 
15. the intended parents should be required to make a declaration on registering 

the birth of the child that they have no reason to believe that the surrogate 
has lacked capacity at any time during the period in which she had the right 
to object to the intended parents acquiring legal parenthood; 

16. if the intended parents cannot provide this declaration then, during the 
period in which she has the right to object to the intended parents acquiring 
legal parenthood, the surrogate should be able to provide a positive consent 
to such acquisition; and 

17. if the intended parents are unable to make this declaration and the surrogate 
is unable to provide the positive consent within the relevant period, the 
surrogacy arrangement should exit the new pathway and the intended 
parents should be able to make an application for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended parents’ 

acquiring legal parenthood automatically at birth unless the birth mother objects. 

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth and 

with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to give 

the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as the 

most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before the 

expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 
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Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be 
born as a result of the surrogacy arrangement: 
(1.15.1) should be assessed in the way set out in Chapter 8 of the current 

Code of Practice; 
(1.15.2) either the regulated surrogacy organisation or regulated clinic, as 

appropriate, should be responsible for ensuring that this procedure is 
followed; and 

(1.15.3) there should be no requirement for any welfare assessment of the 
child after his or her birth. 

Do consultees agree? 
 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 

recommendation* that all decisions involving legal parenthood and parental responsibility in 

surrogacy arrangements should be taken by a court or other competent authority AFTER the birth 

and that the child’s best interests are the paramount consideration. A welfare assessment is an 

absolute requirement if an informed decision is to be made about the child’s best interest. 

Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 

the birth of the child. Much can change in that time. 

 

The justification that a welfare assessment after the birth of the child is not necessary because 

parents of children born through the normal process are not subject to such checks does not hold. 

Pregnancy, birth and the post-partum changes are intense physical and existential experiences 

that change you and prime you to love and be sensitive to the new-born child and rise to the 

challenge of the enormous task of raising him or her to adulthood. For obvious reasons ‘intended 

parents’ do not have this advantage. 

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 

physiological and emotional resources, which means she has already made a huge and 

unquantifiable, nearly year-long, commitment to the child. This means her practical and emotional 

commitment to the child is already well-developed, giving her the best chance of surmounting all 

the difficulties that will inevitably arise over the course of the child’s childhood and adolescence. 

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 

does not in any way prepare you for the practical reality of caring for a new-born child and the long 

road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 
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Consultation Question 15. 

1.1 We provisionally propose that, for a child born as a result of a surrogacy 
arrangement under the new pathway, where the surrogate has exercised her right to 
object to the intended parents’ acquisition of legal parenthood at birth, the 
surrogate’s spouse or civil partner, if any, should not be a legal parent of the child. 
Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’ 

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 

financial gain. This risk is likely to increase if he or she does not have legal parenthood or parental 

responsibility for any children born of the arrangement. This is enough reason to reject this 

proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 

have an implication for all children, all families because it would set a precedent. It should not be 

introduced without a full assessment of all the implications, including on the rights of mothers and 

children. There is no evidence that the law commissioners have carried out any such assessment. 

 

We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 
the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 
parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and partners 

coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

18. the intended parents should be the legal parents of the child unless the 
surrogate exercises her right to object; and 

19. the surrogate should be able to consent to the intended parents being 
registered as the parents before the expiry of the period of the right to 
object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended parents’ 

acquiring legal parenthood automatically at birth unless the birth mother objects. The birth mother 
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should always be the legal parent of the child at birth and this should not change if the child is 

stillborn. 

 

We provisionally propose that, outside the new pathway, where a child born of a 
surrogacy arrangement is stillborn, the surrogate should be able to consent to the 
intended parents being registered as the parents before the expiry of the period allowed 
for the registration of the birth, provided that the intended parents have made a 
declaration to the effect that the relevant criteria for the making of a parental order are 
satisfied, on registration of the stillbirth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 

situation. The birth mother should always be the legal parent of the child at birth and this should 

not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 

 

Consultation Question 17. 

We provisionally propose that, for surrogacy arrangements outside the new pathway, 
where the child dies before the making of the parental order, the surrogate should be able 
to consent to the intended parents being registered as the parents before the expiry of the 
period allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a parental order 
are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 

situation. The birth mother should always be the legal parent of the child at birth and if the child 

dies before the parental order, the registration of birth should accurately reflect that the birth 

mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period during 
which she can exercise her right to object, the arrangement should not proceed in the new 
pathway and the intended parents should be required to make an application for a 
parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

We provisionally propose that, for surrogacy arrangements in the new pathway, where 
both intended parents die during the surrogate’s pregnancy, the intended parents should 
be registered as the child’s parents on birth, subject to the surrogate not exercising her 
right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 

‘intended parents’ being registered as the legal parents in this situation. The birth mother should 

always be the legal parent of the child at birth and the registration of birth should accurately reflect 

this. 

 

We invite consultees’ views as to whether, for surrogacy arrangements outside the new 
pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

20. it should be competent for an application to be made, by a person who 
claims an interest under section 11(3)(a) of the Children (Scotland) Act 
1995, or who would be permitted to apply for an order under section 8 of the 
Children Act 1989: 
1. for an order for appointment as guardian of the child, and 
2. for a parental order in the name of the intended parents, subject to the 

surrogate’s consent; or 
21. the surrogate should be registered as the child’s mother and it should not be 

possible for the intended parents to be registered as the child’s parents, but 
that there should be a procedure for the surrogate to provide details of the 
intended parents, and, if relevant, gamete donors, for entry onto the register 
of surrogacy arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 

deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

We provisionally propose that, where an application is made for a parental order by a sole 
applicant under section 54A: 

22. the applicant should have to make a declaration that it was always intended 
that there would only be a single applicant for a parental order in respect of 
the child concerned or to supply the name and contact details of the other 
intended parent; 

23. if details of another intended parent are supplied, a provision should be 
made for notice to be given to the potential second intended parent of the 
application and an opportunity given to that party to provide notice of 
opposition within a brief period (of, say, 14 to 21 days); and 

24. if the second intended parent gives notice of his or her intention to oppose, 
he or she should be required to make his or her own application within a 
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brief period (say 14 days), otherwise the application of the first intended 
parent will be determined by the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

We invite consultees’ views as to: 
25. a temporary three-parent model of legal parenthood in surrogacy cases; and 
26. how the legal parenthood of the surrogate should be extinguished in this 

model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 

mother should be the legal parent at birth and all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth of the child with the best interests of the child being the paramount 

consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

We invite consultees’ views: 
27. as to whether there should be any additional oversight in the new pathway 

that we have proposed, leading to the acquisition of legal parenthood by the 
intended parents at birth; and 

28. if so, as to whether should this oversight be: 
1. administrative, or 
2. judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 

legal parent and have parental responsibility at birth and all decisions involving legal parenthood 

and parental responsibility in surrogacy arrangements should be taken by a court or other 

competent authority AFTER the birth of the child based on the best interests of the child, as 

recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 
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Consultation Question 23. 

In respect of England and Wales, we invite consultees’ views as to: 
29. whether the welfare checklist, contained in section 1(3) of the Children Act 

1989, should be amended to provide for the court to have regard to 
additional specific factors in the situation where it is considering the 
arrangements for a child in the context of a dispute about a surrogacy 
arrangement; and 

30. if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 

a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the issues 

to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 

recommendation* that the child’s best interest is the paramount consideration. I therefore do not 

believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.120 

 

Consultation Question 24. 

In respect of England and Wales, we invite consultees’ views: 
31. as to whether the checklist, contained in section 1(4) of the ACA 2002 (as 

applied and modified by regulation 2 and paragraph 1 of Schedule 1 of the 
2018 Regulations) should be further amended to provide for the court to 
have regard to additional specific factors in the situation where it is 
considering whether to make a parental order; and 

32. what those additional factors should be. 

The child’s best interests should drive all decisions when considering whether to make a parental 

order. The welfare checklist provides a comprehensive summary of the issues to be considered 

and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 

child’s best interest is the paramount consideration. I therefore do not believe any other factors 

should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 
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Consultation Question 25. 

We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 
8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 

and her reproductive capacities in all surrogacy arrangements. The court should therefore always 

have oversight of the arrangements. I am also concerned that there should be no liberalisation of 

the law on surrogacy because of the potential human rights abuses involved. I do not believe that 

‘intended parents’ should be added to the list of those who can apply for a section 8 order without 

leave. 

Paragraph 8.123 

 

Consultation Question 26. 

We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire parental 
responsibility automatically where: 

33. the child is living with them or being cared for by them; and 
34. they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 

all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, as 

recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and trafficking 

of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify measures that contravene recommendations of the 

UN Special Rapporteur and the provisions of the Hague Convention that are designed to reduce 

the risk of the sale and trafficking of children. 

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no legal 

responsibility for that child – other than a temporary right to ‘object’. The rights of the child must be 

prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 
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Consultation Question 27. 

We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway: 

35. the intended parents should acquire parental responsibility on the birth of 
the child; and 

36. if the surrogate exercises her right to object, the intended parents should 
continue to have parental responsibility for the child where the child is living 
with, or being cared for by, them, and they intend to apply for a parental 
order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should acquire parentage or parental responsibility automatically. The birth mother should 

be the legal parent at birth and all decisions involving legal parenthood and parental responsibility 

in surrogacy arrangements should be taken by a court or other competent authority AFTER the 

birth of the child, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify a measure that contravenes recommendations of 

the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children. 

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no responsibility 

for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 

regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 
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Consultation Question 28. 

We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to 
object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 

‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, with the 

child’s best interest the paramount consideration. This is the recommendation of the UN Special 

Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 

exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

For all surrogacy arrangements, we invite consultees’ views as to: 
37. whether there is a need for any restriction to be placed on the exercise of 

parental responsibility by either the surrogate (or other legal parent), or the 
intended parents, during the period in which parental responsibility is 
shared; and 

38. whether it should operate to restrict the exercise of parental responsibility by 
the party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have legal 

parenthood and parental responsibility at and after the birth and all subsequent decisions involving 

legal parenthood and parental responsibility should be taken by a court or other competent 

authority, with the child’s best interest the paramount consideration. This is the recommendation of 

the UN Special Rapporteur* and has the aim of reducing the risk of the sale and trafficking of 

children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 
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Consultation Question 30. 

We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we 
would be interested to hear about any health screening, counselling and legal advice that 
took place. 

N/A 

Paragraph 9.35 

 

Consultation Question 32. 

We invite consultees’ views as to whether independent surrogacy arrangements should 
be brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

 

We invite consultees’ views as to how independent surrogacy arrangements might be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

We provisionally propose that: 
39. there should be regulated surrogacy organisations; 

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

40. there should be no requirement for a regulated surrogacy organisation to 
take a particular form; and 

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

41. each surrogacy organisation should be required to appoint an individual 
responsible for ensuring that the organisation complies with regulation. 

Do consultees agree? 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.61 

 



19 

Consultation Question 34. 

We provisionally propose that the person responsible must be responsible for: 
42. representing the organisation to, and liaising with, the regulator; 
43. managing the regulated surrogacy organisation with sufficient care, 

competence and skill; 
44. ensuring the compliance of the organisation with relevant law and 

regulation, including the creation, maintenance and operation of necessary 
policies and procedures; 

45. training any staff, including that of the person responsible; and 
46. providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

We invite consultees to identify any other responsibilities which a responsible individual 
should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

We invite consultees’ views as to what experience, skills and qualifications a person 
responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and would 

drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they will 

inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) and will 

need to continuously seek new business and to convince or coerce more women to act as 

‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 

prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 

otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

We invite consultees’ views as to what should be included in the definition of matching 
and facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because that 

would inevitably lead to an increase in surrogacy, which I consider a violation of the human rights 

of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

We provisionally propose that only regulated surrogacy organisations should be able to 
offer matching and facilitation services in respect of surrogacy arrangements in the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated surrogacy 

organisations or any other organisations being able to provide matching and facilitation services 

for any type of surrogacy, because that would inevitably lead to an increase in surrogacy, which I 

consider a violation of the human rights of both women and children. 

  

We invite consultees’ views as to whether only regulated surrogacy organisations should 
be able to offer matching and facilitation services in respect of surrogacy arrangements 
outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated surrogacy 

organisations or any other organisations being able to provide matching and facilitation services 
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for any type of surrogacy, because that would inevitably lead to an increase in surrogacy, which I 

consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, 
and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 

are provided by – because they would inevitably lead to an increase in surrogacy, which I consider 

a violation of the human rights of both women and children. Offering such services should be a 

criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy organisations, and 
oversight of compliance with the proposed legal requirements for the new pathway to 
legal parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and would 

drive an increase in surrogacy. 

 

If consultees agree, we invite their views as to how the Authority’s Code of Practice 
should apply to regulated surrogacy organisations, including which additional or new 
areas of regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in relation 
to financial terms). 

Do consultees agree? 

YES 

Paragraph 9.129 
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Consultation Question 41. 

We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 

because I consider it a violation of the human rights of both women and the child. The idea of 

organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 

Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits the 

exploitation of the prostitution of women – which includes deriving any form of benefit from 

women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

We provisionally propose that the current ban on advertising in respect of surrogacy 
should be removed, with the effect that there will be no restrictions on advertising anything 
that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 

Surrogacy is a violation of the human rights of both women and children, and enabling advertising 

sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 

being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 

this proposal is implemented,  and  are likely present surrogacy ads to female 

students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 

their financial worries. The most disadvantaged young women would be the most vulnerable to 

this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 

we need to protect disadvantaged women from the temptation of renting their wombs. This means 

that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 
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Consultation Question 43. 

We provisionally propose that, in England and Wales, where the making of a parental 
order in respect of a child born of a surrogacy arrangement has been recorded in the 
Parental Order Register, the child should be able to access his or her original birth 
certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

We provisionally propose that where children are born of surrogacy arrangements that 
result in the intended parents being recorded as parents on the birth certificate, the full 
form of that certificate should make clear that the birth was the result of a surrogacy 
arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should be recorded as parents on the original birth certificate. The birth mother should be 

recorded as the birth mother on the birth certificate and all decisions involving legal parenthood 

and parental responsibility should be taken after the birth by a court or other competent authority, 

with the child’s best interest the paramount consideration. This is the recommendation of the UN 

Special Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and 

the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 

the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed to 

changes to allow for the registration of three parents or for anyone other than the birth mother to 

be recorded as the mother on the original birth certificate. Such proposals could lead to the 

facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 

understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 
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Consultation Question 46. 

We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained 
in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete 
donors. 

Do consultees agree? 

YES 

 

We provisionally propose that: 
47. the register should be maintained by the Authority; 
48. the register should record information for all surrogacy arrangements, 

whether in or outside the new pathway, provided that the information about 
who has contributed gametes for the conception of the child has been 
medically verified, and that the information should include: 
1. identifying information about all the parties to the surrogacy 

arrangement, and 
2. non-identifying information about those who have contributed gametes to 

the conception of the child; and 
49. to facilitate the record of this information, the application form/petition for a 

parental order should record full information about a child’s genetic heritage 
where available and established by DNA or medical evidence, recording the 
use of an anonymous gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. However, should surrogacy take place, it is important that the children have access 

to information about their origins and these proposals seem generally sound, except that the 

information held on gamete donors should also include identifying information – because 

otherwise it trivialises the creation of a child and denies the child the right to know her or his 

genetic parentage. 

Paragraph 10.102 
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Consultation Question 48. 

We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy 
arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 

trivialises the creation of a child and denies the child the right to know her or his genetic 

parentage. 

Paragraph 10.104 

 

Consultation Question 49. 

We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying 
information, and 16 for non-identifying information (if such information is included on the 
register), provided that he or she has been given a suitable opportunity to receive 
counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 
whether the information is identifying or non-identifying respectively) should be able to 
access the information in the register and, if so, in which circumstances: 

50. where his or her legal parents have consented; 
51. if he or she has received counselling and the counsellor judges that he or 

she is sufficiently mature to receive this information; and/or 
52. in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

We invite consultees’ views as to whether there should be any provision for those born of 
a surrogacy arrangement to make a request for information to disclose whether a person 
whom he or she is intending to marry, or with whom he or she intends to enter into a civil 
partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify each 
other, if they both wish to do so. 

Do consultees agree? 

YES 
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We invite consultees’ views as to whether there should be provision to allow people born 
to the same surrogate – but who are not genetically related – to access the register to 
identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify 
each other, if they both wish to do so: 

53. if they are genetically related through the surrogate; and/or 
54. if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental 
order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 

in the register. 

Paragraph 10.128 

 

Consultation Question 54. 

We provisionally propose that the six month time limits in sections 54 and 54A of the 
HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

We provisionally propose that: 
55. the current circumstances in which the consent of the surrogate (and any 

other legal parent) is not required, namely where a person cannot be found 
or is incapable of giving agreement, should continue to be available; 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

 

56. the court should have the power to dispense with the consent of the 
surrogate, and any other legal parent of the child, in the following 
circumstances: 
1. where the child is living with the intended parents, with the consent of the 

surrogate and any other legal parent, or 
2. following a determination by the court that the child should live with the 

intended parents; and 
57. the court’s power to dispense with consent should be subject to the 

paramount consideration of the child’s welfare throughout his or her life 
guided by the factors set out in section 1 of the Adoption and Children Act 
2002 and, in Scotland, in line with the section 14(3) of the Adoption and 
Children (Scotland) Act 2007. 

Do consultees agree? 

NO 

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident 
in the UK, Channel Islands or Isle of Man. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 

domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

We invite consultees’ views as to whether there should be any additional conditions 
imposed on the test of habitual residence, for example, a qualifying period of habitual 
residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 

residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 
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Consultation Question 57. 

We invite consultees’ views on whether: 
58. the qualifying categories of relationship in section 54(2) of the HFEA 2008 

should be reformed and, if so, how; or 
59. the requirement should be removed, subject to two persons who are within 

the prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 

 

Consultation Question 58. 

We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the child’s 
home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 12.34 

 

Consultation Question 59. 

We provisionally propose that the new pathway – 
60. should not impose a requirement that the intended parent, or one of the 

intended parents, provide gametes for the conception of the child, so that 
double donation of gametes is permitted, but 

61. that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a 
gamete due to infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 

be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

We invite consultees’ views as to whether double donation should be permitted under the 
parental order pathway (to the same extent that it may be permitted in the new pathway) 
in domestic surrogacy arrangements. 

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 

likely to result in an increase in surrogacy. I therefore do not believe that double donation should 

be permitted under the parental order pathway in domestic surrogacy arrangements. 

 

We provisionally propose that the requirement that the intended parent or one of the 
intended parents contribute gametes to the conception of the child in the parental order 
pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 
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YES 

Paragraph 12.64 

 

Consultation Question 60. 

We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical 
necessity, if the court determines that the intended parents in good faith began the 
surrogacy arrangement in the new pathway but were required to apply for a parental 
order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 

link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single 
parent without a genetic link where the intended parent’s former partner provides gametes 
but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ Deeming it a medical necessity with a 

broadly healthy, surviving human population is a discrimination against the human rights of 

children that already need adopting and/or foster care and promotes the neglect of their needs by 

wider society, by making their rights an invisible issue in the face of making it more convenient to 

purchase infants. 

Paragraph 12.76 
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Consultation Question 62. 

We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

62. for cases under the new pathway to parenthood; and/or 
63. for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 

and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’ 

Deeming it a medical necessity with a broadly healthy, surviving human population is a 

discrimination against the human rights of children that already need adopting and/or foster care 

and promotes the neglect of their needs by wider society, by making their rights an invisible issue 

in the face of making it more convenient to purchase infants. 

 

We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 
introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ Deeming it a medical necessity with a 

broadly healthy, surviving human population is a discrimination against the human rights of 

children that already need adopting and/or foster care and promotes the neglect of their needs by 

wider society, by making their rights an invisible issue in the face of making it more convenient to 

purchase infants. 

Paragraph 12.94 

 

Consultation Question 63. 

We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree? 

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 

any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 

mother. Recording the correct genetic parents of any child is vital for preventing accidental incest. 

Although rare, it has happened and is a problematic situation for obvious reasons. 

 

We invite consultees’ views as to whether it should be a condition for an application for a 
parental order that: 

64. those who contributed gametes are entered on the national register of 
surrogacy agreements; and/or 

65. if it remains a requirement that one of the intended parents provided 
gametes in the conception of the child, that the genetic link is demonstrated 
to the court with medical or DNA evidence. 

While I oppose surrogacy and view it as immoral enslavement of another individual, I support this 

condition for a parental order in the circumstances described in both (1) and (2). 
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We provisionally propose that it should be a condition for the application of a parental 
order that the identity of the surrogate is entered on the national register of surrogacy 
agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and view it as immoral enslavement of another individual, if it happens, I 

support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account 
in the assessment of the welfare of the child in applications to grant a parental order. 

Do consultees agree? 

NO 

 

I am opposed to surrogacy and and view it as immoral enslavement of another individual, because 

it is a violation of both women’s and children’s human rights. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is to 

be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear that 

society does not condone older people entering a surrogacy arrangement and will make it less 

likely that older people will go ahead with such an arrangement and present the court with a fait 

accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is therefore 

imperative that age limits are set very carefully. 

 

We invite consultees’ views as to whether under the new pathway there should be a 
maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. I 

am opposed to surrogacy per se, because it is a violation of both women’s and children’s human 

rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore consider 

that a maximum age limit for ‘intended parents’ is important. This will make it clear that society 

does not consider it acceptable for older people to enter into a surrogacy arrangement and will 

make it less likely that they will. 
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Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative that 

age limits are set very carefully. 

 

We provisionally propose that intended parents should be required to be at least 18 years 
old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 

18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 

age limits are set very carefully. What kind of society would want 18-year olds to believe that it 

would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before they 

have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

We provisionally propose that surrogates should be required to be at least 18 years of age 
(at the time of conception), in order for the court to have the power to make a parental 
order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and view it as immoral enslavement of another individual, 

because I consider it a violation of both women’s and children’s human rights. 

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 

as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 

should be a significantly older minimum age for entering into a surrogacy arrangement and I 

suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy arrangement 

is a reasonable thing for them to be doing before they have taken even their first steps into 

independence and adulthood? 

 

We provisionally propose that surrogates should be required to be at least 18 years old at 
the time of entering into the surrogacy agreement within the new pathway. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 

childhood and has not yet had an opportunity to establish herself as an adult. This means that she 

is particularly vulnerable to coercion and manipulation. There should be a significantly older 

minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 

more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy arrangement 

is a reasonable thing for them to be doing before they have taken even their first steps into 

independence and adulthood? 

Paragraph 12.144 

 

Consultation Question 66. 

We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the new 
pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

We invite consultees’ views as to whether the types of testing set out in the Code of 
Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and 
if not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 
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Consultation Question 67. 

We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

66. the surrogate, her spouse, civil partner or partner (if any) and the intended 
parents intending to enter into a surrogacy arrangement in the new pathway 
should be required to attend counselling with regard to the implications of 
entering into that arrangement; and 

67. the implications counselling should be provided by a counsellor who meets 
the requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

We provisionally propose that, for the new pathway, there should be a requirement that 
the surrogate and the intended parents should take independent legal advice on the effect 
of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

We provisionally propose that, as an eligibility requirement of the new pathway: 
(1) an enhanced criminal record certificate should be obtained for intended 
parents, surrogates and any spouses, civil partners or partners of surrogates; 
(2) the body overseeing the surrogate arrangement should not enable a 
surrogate arrangement to be proceed under the new pathway where a person 
screened is unsuitable for having being convicted of, or received a police caution 
for, any offence appearing on a prescribed list of offences; and 
(3) the body overseeing the surrogacy arrangement may also determine that a 
person is unsuitable based on the information provided in the enhanced record 
certificate. 
Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

We invite consultees’ views as to whether the list of offences that applies in the case of 
adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 

arrangement to undergo pregnancy and childbirth for someone else. It is impossible to understand 

what pregnancy and childbirth are like and how they will change you until or unless you have had 

that experience yourself. 

Paragraph 13.95 

 

Consultation Question 71. 

We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 
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I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 

Even the Kennel Club recognises that female dogs should not be allowed to undertake more than 

four pregnancies. It is abhorrent that female dogs have better protections than women would have 

under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

68. based on an allowance; 
69. based on costs actually incurred by the surrogate, but without the need for 

production of receipts; or 
70. based on costs actually incurred by the surrogate, and only on production of 

receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 

it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts and be more tightly controlled than adoption and foster 

care. 

Paragraph 15.16 

 

Consultation Question 73. 

We invite consultees’ views as to: 
71. whether intended parents should be able to pay the surrogate essential 

costs relating to the pregnancy; and 
72. the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 

it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 

 

Consultation Question 74. 

We invite consultees’ views as to: 
73. whether they consider that intended parents should be able to pay the 

surrogate additional costs relating to the pregnancy; and 
74. the types of expenditure which should be considered additional, rather than 

essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 

it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts and be more tightly controlled than 

adoption and foster care. 

Paragraph 15.26 

 

Consultation Question 75. 

We invite consultees’ views as to: 
75. whether intended parents should be permitted to pay all costs that arise 

from entering into a surrogacy arrangement, and those unique to a 
surrogate pregnancy; and 

76. the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 

it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 



38 

essential costs, backed up by receipts and be more tightly controlled than adoption and foster 

care. 

Paragraph 15.29 

 

Consultation Question 76. 

We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 
self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 

it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts and be more tightly controlled than adoption and foster 

care. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 

77. her lost employment-related potential earnings (as defined in paragraph 
15.35 above); and/or 

78. other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 

it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts and be more tightly controlled than adoption and foster 

care. 
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I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

We invite consultees to share their experiences: 
79. of the impact that payments received by a surrogate from the intended 

parents has had on the surrogate’s entitlement to means-tested social 
welfare benefits; and 

80. where a surrogacy arrangement has had an impact on the surrogate’s 
entitlement to means-tested social welfare benefits, how that has been 
addressed in their surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

81. pain and inconvenience arising from the pregnancy and childbirth; 
82. medical treatments relating to the surrogacy, including payments for each 

insemination or embryo transfer; and/or 
83.  specified complications, including hyperemesis gravidarum, pre-eclampsia, 

an ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 

outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 

symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 

significant emotional and relationship difficulties. Infection may complicate healing, and some 

women report long term sequelae from this, such as impaired wound healing. 

 

Haematology conditions should also be considered. Blood loss, for example due to placental 

haemorrhage can be very significant, and potentially result in emergency hysterectomy and blood 

transfusion to save the life of the mother. It is a fact that although blood is thoroughly screened in 

the UK there still remains the potential for blood borne illnesses to be transmitted, and the fact that 

some of these may not have been identified yet by researchers is also a real risk to a mother 

receiving transfusion. Persons who have had a blood transfusion are currently unable to donate 

blood themselves in the UK, due to the risk of (vCJD) transmission. This is an indication of the 

gravity of receiving blood products. 

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 

Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 

those risks. 

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, and 

although the maternal mortality rate is low, it can have significant sequelae, including renal failure 

potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) permanent 

liver damage and retinal detachment resulting in visual impairment. 

 

Each of these conditions have long term consequences for a woman, psychologically, physically 

and emotionally, and may also affect her ability to return to work or care for other children. 

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 

can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a C 

section may experience ongoing pain around the scar. Some sources quote this as affecting 

between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 

take years to present (conversely, may present immediately). 

 

How could we ensure that women suffering these complications are compensated? They are 

multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
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to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 

factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 

anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 

depression and post partum psychosis can be fatal, and impact on a woman’s health for many 

years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 

and it does make me wonder how the list of complications was created. I’d also like to know what 

level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 

mandated to do so. This potentially creates a situation where some “luckier” women would receive 

compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 

surrogacy in the UK, as there is in Spain. 

 

We invite consultees’ views as to whether there are any other matters in respect of which 
intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 

it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

 
We invite consultees’ views as to whether the level of compensation payable should be: 

84. a fixed fee set by the regulator (operating as a cap on the maximum 
payable), or 

85. left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 

it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 
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Consultation Question 80. 

We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the 
surrogate’s death, including through payment of the cost of life assurance for the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 

it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it. 

Paragraph 15.56 

 

Consultation Question 81. 

We invite consultees’ views as to whether: 
86. intended parents should be able to buy gifts for the surrogate; and 
87. if so, specific provision should be made for these gifts to be modest or 

reasonable in nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 

it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts and be more tightly controlled than adoption and foster 

care. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 
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We invite consultees’ views as to whether it should be possible for the intended parents to 
agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 

of undertaking a surrogacy. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 

it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts and be more tightly controlled than adoption and foster 

care. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her ‘services’. 

 

We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman for the service of undertaking surrogacy, whether that the fee should be: 

88. any sum agreed between the parties to the surrogacy; or 
89. a fixed fee set by the regulator. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 

it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her ‘services’. 

 

We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 
the law should permit, in addition to that fixed fee: 

90. no other payments; 
91. essential costs relating to the pregnancy; 
92. additional costs relating to the pregnancy; 
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93. lost earnings; 
94. compensation for pain and inconvenience, medical treatment and 

complications, and the death of the surrogate; and/or 
95. gifts. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 

it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 

the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the 
event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 

it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

 
We invite consultees’ views as to whether, if the law permits a fee payable to the 
surrogate to be able to be reduced in the event of a miscarriage or termination, whether 
such provision should apply: 

96. in the first trimester of pregnancy only; 
97. to any miscarriage or termination; or 
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98. some other period of time (please specify). 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 

it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 

it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 

being used, the only payments that should ever be made are essential and basic expenses for 

which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

We invite consultees’ views as to whether there are any categories of payment we have 
not discussed which they think intended parents should be able to agree to pay to the 
surrogate. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 

it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 

it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as part of 
our review: 

99. for cases within the new pathway to parenthood; and 
100. for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 

it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 

are provided. The judge or other competent authority should closely monitor all financial aspects 

of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 

parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 

arrangements, the competent authority should be totally independent and not, for example, an 

agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 

way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

We provisionally propose that financial terms of a surrogacy agreement entered into 
under the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

We provisionally propose that if the financial terms of a surrogacy agreement entered into 
under the new pathway become enforceable, the ability to do so should not be dependent 
on the surrogate complying with any terms of the agreement relating to her lifestyle. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 

agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 



48 

Consultation Question 89. 

We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

We invite organisations focused on children’s rights and welfare in the international 
context to share with us their views on our proposed reforms and consultation questions 
in this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

We invite consultees to provide us with evidence of their experience of applying to register 
a child born through an international surrogacy arrangement as a British citizen and 
obtaining a passport for the child. In particular, we would be interested to hear how long 
the application took after the birth of the child, and any information consultees have about 
causes of delays in the process. 

N/A 

Paragraph 16.52 

 

Consultation Question 92. 

We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international 
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport in international surrogacy arrangements appears to contradict the UN Special 

Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 

children and the protection of the rights of the birth mother. I therefore strongly disagree with this 

proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 
Paragraph 16.53 
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Consultation Question 93. 

We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In 
particular, we would be interested to hear how long the application took after the birth of 
the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a visa in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the 
birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport before the child is born in international surrogacy arrangements appears to contradict the 

UN Special Rapporteur’s recommendations* that are designed to protect against the selling and 

trafficking of children and the protection of the rights of the birth mother. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 
We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child 
under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

We provisionally propose that: 
(1) the grant of a visa should not be dependent on the child breaking links with 
the surrogate; or 
(2) that this condition should be clarified to ensure that it does not prevent the 
child having contact, and an on-going relationship, with the surrogate. 
Do consultees agree? 

YES 

 

We invite consultees’ views as to whether the current requirement for the grant of a visa 
outside the Rules that the intended parents must apply for a parental order within six 
months of the child’s birth should be removed (regardless of whether the availability of the 
visa is brought within the Rules), if our provisional proposal to remove the time limit on 
applications for parental orders is accepted. 

NO 
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The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a EU Uniform Format Form in respect of a child born through an 
international surrogacy arrangement, before the child is born. The application will need to 
be completed after the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 

for the child before she or he is born in international surrogacy arrangements appears to 

contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 

the selling and trafficking of children and the protection of the rights of the birth mother. I 

therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international 
surrogacy arrangement. In particular we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and immigration 
consequences of having a child through an international surrogacy arrangement. 

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 

violation of the human rights of women and children and all the other ways in which it is possible 

for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

We provisionally propose that: 
the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the 
legal parents of the child in the country of the child’s birth, should also be recognised as 
the child’s legal parents in the UK, without it being necessary for the intended parents to 
apply for a parental order, but 
before exercising the power, the Secretary of State should be required to be satisfied 
that the domestic law and practice in the country in question provides protection against 
the exploitation of surrogates, and for the welfare of the child, that is at least equivalent 
to that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 

Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 

and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth mother 

to have legal parenthood and parental responsibility when the child is born and that her consent 

to giving up the child must be given AFTER the child's birth and that the transfer of ‘parenthood’ 

should be overseen by the courts or a competent authority on an individual case by case basis, 

with the best interests of the child being the paramount consideration. This is an important 

safeguard against the sale of children and for the protection of the birth mother and I believe it 

should apply equally to international surrogacy arrangements. I therefore strongly disagree with 

this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 

N/A 

 

We invite consultees’ views as to whether: 
101. any restriction is necessary on the removal of a child from the UK for 

the purpose of the child becoming the subject of a parental order, or its 
equivalent, in another jurisdiction; and 

102. if such a restriction is necessary, there should be a process allowing 
foreign intended parents to remove the child from the jurisdiction of the UK 
for this purpose and with the approval of the court and, if so, what form 
should that process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 

trafficking and exploitation. The process should include the same checks as would be used in an 

international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 
civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that only 
one intended parent qualifies. 

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

We invite consultees’ views as to: 
103. whether there is a need for reform in respect of the right of intended 

parents to take time off work before the birth of the child, whether for the 
purpose of induced lactation, ante-natal appointments or any other reason; 
and 

104. if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children. 

Paragraph 17.36 

 

Consultation Question 104. 

We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest 
under Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 
sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.56 

 

Consultation Question 107. 

We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law 
or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are not 

legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 

wishes or decisions in regards to her lifestyle or medical and health care, including during 

pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
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and being informed on these matters, she can withdraw her consent at any time for any or no 

reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and this 

could reduce the standard of impartial care given to birth mothers and new-borns – especially 

when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid reason to be 

extremely cautious about making changes that will increase the numbers of surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. As 

most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to additional 

pressure on the NHS. 

 

Adoption research suggests that the separation of the new-born and the birth mother has long-

term negative effects on the well-being of both of them. This is likely to be the same for birth 

mothers and babies in surrogacy arrangements and so can be expected to place additional long-

term pressures on the NHS and society as a whole. This has not been considered and there are 

no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure that 

can have a long-term negative impact on the woman’s health, including premature death. Ethical 

issues abound. Young women might be coerced by financial pressures to donate eggs when this 

isn’t in their best interests and there are worries about eugenics – where egg donors are selected 

on the basis of blonde hair, blue eyes and stereotypical measures of ‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 

issues. There is no question about people’s thoughts about the NHS picking up the tab for the 

extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 

There appears to have been no evaluation of the size of the additional costs to the NHS and 

society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 

fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 

for prospective parents to indulge their parenting fantasies while denying patients access to 

drugs which are standard of care in other counties. 

 

We invite consultees’ views as to any additions or revisions that they would like to see 
made to the guidance published by the Department for Health and Social Care for 
England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 

that the birth mother has the right to change her mind at any time, for any or no reason. 

Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
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parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 

medical and health care, including during pregnancy, labour, childbirth and the postpartum 

period. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert than 

normal to the possibility that she is being coerced and to ensure that they can speak to her 

alone, including during labour, and that if she changes her mind about who is present in 

consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

We invite consultees’ views as to how midwifery practice may better accommodate 
surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 

wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 

to the significant risk that women will be coerced into agreeing to participate in surrogacy 

arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 

more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 

and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 

route by which many women enter prostitution and is a major factor in preventing their exit. 

There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it is 

opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 

prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence and 

carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as a 

deterrent. That such a law would be difficult to enforce just adds to the arguments for why paid 

surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 

payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 
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Consultation Question 109. 

We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

105. when the child was born; 
106. whether the arrangement was domestic or international and, if 

international, in which country the arrangement took place; 
107. whether the arrangement led to the making of a parental order in the 

UK; and 
108. whether they are a: 

1. opposite-sex couple; 
2. male same-sex couple; 
3. female same-sex couple; 
4. single woman; or 
5. single man. 

N/A 

Paragraph 18.2 

 

Consultation Question 110. 

We invite consultees who have experience of applying for a parental order in the UK to 
tell us: 

109. whether the surrogacy arrangement was domestic or international; 
110. whether they had legal advice before the making of the parental 

order; 
111. whether they were represented by a lawyer in court; and 
112. the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 

the current law where the intended parents are not the legal parents from birth of the 

child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

113. medical screening; and 
114. implications counselling 

(where possible separating out the cost of such screening, tests or implications 
counselling from any other costs involved with fertility treatment). 

N/A 
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We invite legal consultees, who advise on surrogacy and parental order proceedings, to 
provide evidence of what they would charge: 

115. to provide advice sufficient to meet the proposed requirement for 
independent legal advice discussed in Chapter 13; and 

116. to draft, advise on and negotiate the written surrogacy agreement 
required for the new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

We invite consultees to tell us of the impact of: 
117. the current requirement of a genetic link; and 
118. any removal of this requirement in cases of medical necessity: 

1. in the new pathway; 
2. in the parental order route for domestic surrogacy arrangements; or 
3. in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

119. their profession; and 
120. what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

We invite consultees who are intended parents to give us their views on the impact of 
our proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

121. if particular proposals will increase accessibility, and why; and 
122. if particular proposals will restrict accessibility, and why. 

N/A 

We invite consultees who are surrogates to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

123. if particular proposals will increase accessibility, and why; and 
124. if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 
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Consultation Question 116. 

We ask consultees who are intended parents to tell us: 
125. whether the surrogacy arrangement was domestic or international; 
126. what they spent, in total, on the surrogacy arrangement(s) that led to 

the birth of their child(ren), including the cost of fertility treatment, 
payments to the surrogate and payments to any surrogacy agency or 
organisation; 

127. how they raised the funds for the surrogacy arrangement(s); 
128. what they spent on any fertility treatment prior to entering into a 

surrogacy arrangement (where that treatment did not lead to the birth of a 
child); and 

129. how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

We invite consultees’ views as to the specific impact of our proposals in Northern 
Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already decided 

that surrogacy is a positive thing and so legislation should enable it. This may be explained by a 

limited ‘pre-consultation’ mainly focusing on people who already had a vested interest in 

surrogacy – ‘intended parents,’ women who claim to have had a positive experience of 

surrogacy, and lawyers and other organisations who stand to make money from commercial 

surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 

in this endeavour. This is a major error, because just as all women are affected by the institution 

of prostitution, so all women will be affected by any opening up of commercial surrogacy in this 

country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men to 

break the legal and cultural recognition of the unique bond between birth mother and child – and 

indeed the proposals to make the ‘intended parents’ the legal parents from the moment of birth 

are a major step in this direction, and are likely to have a significant impact down the line – 

potentially affecting the status of all women. 

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 

family members coercing a woman into engaging in commercial surrogacy for their (and not her) 

financial benefit. This will be a potential risk for thousands of women, which appears to have 

been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 

(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to be 

any evidence they have done so, because they have not provided their equality considerations 

and impact assessments. As surrogacy has a very different impact on women and children than 

on adult males, we believe the law commissioners are in breach of equality legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 

due regard to the need to: 

 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 

prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic and 

those who do not. 

• Foster good relations between people who share a protected characteristic and those 

who do not. 

 

There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 

position relative to men’s, and the relationship between the sexes. Any loosening of the laws 

around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
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an impact on the relations between the different generations. Imagine the rage that young people 

may feel when they discover that their ‘parents’ not only bought them but took advantage of their 

birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 

based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 

confers some kind of human right to surrogacy and the idea that a woman has a human right to 

be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 

the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 

the UN Special Rapporteur that are designed to guard against the sale of children and the 

exploitation of birth mothers, including: 

 

▪ The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 

▪ All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 

▪ The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 

▪ Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 

▪ Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 

being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 

guidelines. There are too many questions, they are too detailed and do not ask the important 

high-level questions – such as whether you think surrogacy can ever be ethical, etc. 

 

For all these reasons, the law commissioners should go back to the drawing board and start 

again from the position of women’s and children’s human rights. If it is found that there is no way 

to liberalise surrogacy law that is compliant with obligations under international treaties such as 

CEDAW and the UNCRC and its first optional protocol, then the law must not be liberalised. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 

of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required 

.] 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 

university), what is the name of your organisation.] 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 

organisation? 

(Personal response) 

• This is a personal response 

• This is a response on behalf of an organisation 

• Other 

If other, please provide details: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 

describes you) 

Academic 

• Surrogate 

• Intended parent 

• Person born of a surrogacy arrangement 

• Family member of a surrogate 

• Family member of an intended parent 

• Legal practitioner 

• Medical practitioner or counsellor 

• Social worker 

• Academic 

• Other individual 
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5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement email 

when you submit your response. 

6. What is your telephone number? 

Telephone number:  

[ .] 

 

7. If you want the information that you provide in response to this consultation to be 

treated as confidential, please explain to us why you regard the information as confidential. 

As explained in our privacy notice, we will take full account of your explanation but cannot 

give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 

allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 

children and the exploitation of birth mothers. These are human rights issues of the utmost 

seriousness and so the arrangements should be overseen by a senior and experienced judge. 

For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 
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Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 

should continue to be heard by lay justices, or whether they should be allocated to another 

level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 

judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 

exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 

the arrangements should be overseen by a senior and experienced judge. For this reason these 

cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 

judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 

current allocation rules, or their reform along the lines that we discuss in Consultation 

Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 

duty to consider whether to make an order awarding the intended parents parental 

responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 

Chapter 8 that all intended parents (whether in the new pathway or not) automatically 

acquire parental responsibility if the child is living with or being cared for by them is not 

supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth and that the child’s best interests are the paramount consideration. 
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Nothing about the transfer of parental responsibility should be automatic and all options should 

be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 

 

Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 

should be reversed, so that a parental order report is released to the parties in the 

proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 

expenses of curators ad litem and reporting officers and, if so, how this should be 

addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 

for a parental order, the court may make any such interim order or orders for 

parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 

child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 

statement as to legal parenthood on birth, 
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(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 

subject to the surrogate’s right to object. 

Do consultees agree? 

NO 

 

I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 

recommendations* and the Hague Convention on the Protection of Children and Cooperation in 

respect of Intercountry Adoption of 1993. These require the birth mother to have legal 

parenthood and parental responsibility when the child is born and that her consent to giving up 

the child must be freely given AFTER the child's birth. I believe that this important safeguard 

against the sale of children and the exploitation of birth mothers should apply equally to 

surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 

all of the implications need to be fully understood. There is no evidence in the consultation paper 

that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 

birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 

mothers prior to the consultation. I do not agree that these claimed wishes alone justify 

measures that contravene the recommendations of the UN Special Rapporteur and the 

provisions of the Hague Convention that are designed to reduce the risk of the sale and 

trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 

condone a system that would require women to deliberately conceive and subsequently give 

birth with the expectation that they would have little or no legal responsibility for the child. The 

rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 

say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 

should be under a duty to keep a record of surrogacy arrangements under the new 

pathway to which they are a party, with such records being retained for a specified 

minimum period. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. 

 

1.9 We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 

should apply to traditional surrogacy arrangements with which a regulated surrogacy 

organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 

would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 

traditional, domestic surrogacy arrangement should prevent that arrangement from 

entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 

by the intended parents, for a fixed period after the birth of the child;  
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(2) this right to object should operate by the surrogate making her objection in writing 

within a defined period, with the objection being sent to both the intended parents 

and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 

week. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 

legal parenthood at birth and that the birth mother has only a limited time to object. This 

contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 

legal parent at birth and that all decisions involving legal parenthood and parental responsibility 

in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 

with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 

acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 

should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 

child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 

obtain legal parenthood. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 

birth of the child that they have no reason to believe that the surrogate has lacked 

capacity at any time during the period in which she had the right to object to the 

intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 

which she has the right to object to the intended parents acquiring legal parenthood, 

the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 

unable to provide the positive consent within the relevant period, the surrogacy 

arrangement should exit the new pathway and the intended parents should be able 

to make an application for a parental order. 
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Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 

result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 

should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 

her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 

recommendation* that all decisions involving legal parenthood and parental responsibility in 



10 
 

surrogacy arrangements should be taken by a court or other competent authority AFTER the 

birth and that the child’s best interests are the paramount consideration. A welfare assessment is 

an absolute requirement if an informed decision is to be made about the child’s best interest. 

Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 

the birth of the child. Much can change in that time.  

 

The justification that a welfare assessment after the birth of the child is not necessary because 

parents of children born through the normal process are not subject to such checks does not 

hold. Pregnancy, birth and the post-partum changes are intense physical and existential 

experiences that change you and prime you to love and be sensitive to the new-born child and 

rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 

reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 

physiological and emotional resources, which means she has already made a huge and 

unquantifiable, nearly year-long, commitment to the child. This means her practical and 

emotional commitment to the child is already well-developed, giving her the best chance of 

surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 

and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 

does not in any way prepare you for the practical reality of caring for a new-born child and the 

long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 

under the new pathway, where the surrogate has exercised her right to object to the 

intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 

partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 

financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
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parental responsibility for any children born of the arrangement. This is enough reason to reject 

this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 

have an implication for all children, all families because it would set a precedent. It should not be 

introduced without a full assessment of all the implications, including on the rights of mothers and 

children. There is no evidence that the law commissioners have carried out any such 

assessment. 

 

1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 

parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 

partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 

arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 

exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 

the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 

birth mother should always be the legal parent of the child at birth and this should not change if 

the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 

being registered as the parents before the expiry of the period allowed for the registration 

of the birth, provided that the intended parents have made a declaration to the effect that 

the relevant criteria for the making of a parental order are satisfied, on registration of the 

stillbirth. 
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Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 

situation. The birth mother should always be the legal parent of the child at birth and this should 

not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 

where the child dies before the making of the parental order, the surrogate should be able 

to consent to the intended parents being registered as the parents before the expiry of the 

period allowed for the registration of the birth, provided that the intended parents have 

made a declaration to the effect that the relevant criteria for the making of a parental order 

are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 

situation. The birth mother should always be the legal parent of the child at birth and if the child 

dies before the parental order, the registration of birth should accurately reflect that the birth 

mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 

whether, where the surrogate dies in childbirth or before the end of the period during which 

she can exercise her right to object, the arrangement should not proceed in the new 

pathway and the intended parents should be required to make an application for a 

parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 

both intended parents die during the surrogate’s pregnancy, the intended parents should 

be registered as the child’s parents on birth, subject to the surrogate not exercising her 

right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 

‘intended parents’ being registered as the legal parents in this situation. The birth mother should 

always be the legal parent of the child at birth and the registration of birth should accurately 

reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 

parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 

interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 

permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 

surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 

possible for the intended parents to be registered as the child’s parents, but that 

there should be a procedure for the surrogate to provide details of the intended 

parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 

arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 

deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 

applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 

there would only be a single applicant for a parental order in respect of the child 

concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 

notice to be given to the potential second intended parent of the application and an 

opportunity given to that party to provide notice of opposition within a brief period 

(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 

she should be required to make his or her own application within a brief period (say 

14 days), otherwise the application of the first intended parent will be determined by 

the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 

mother should be the legal parent at birth and all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth of the child with the best interests of the child being the paramount 

consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 

have proposed, leading to the acquisition of legal parenthood by the intended 

parents at birth; and 

(2) if so, as to whether should this oversight be: 



15 
 

(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 

legal parent and have parental responsibility at birth and all decisions involving legal parenthood 

and parental responsibility in surrogacy arrangements should be taken by a court or other 

competent authority AFTER the birth of the child based on the best interests of the child, as 

recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 

should be amended to provide for the court to have regard to additional specific 

factors in the situation where it is considering the arrangements for a child in the 

context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 

a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 

issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 

recommendation* that the child’s best interest is the paramount consideration. I therefore do not 

believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 

and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 

Regulations) should be further amended to provide for the court to have regard to 

additional specific factors in the situation where it is considering whether to make a 

parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 

order. The welfare checklist provides a comprehensive summary of the issues to be considered 

and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 

child’s best interest is the paramount consideration. I therefore do not believe any other factors 

should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 

amended to add the intended parents to the category of those who can apply for a section 

8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 

and her reproductive capacities in all surrogacy arrangements. The court should therefore 

always have oversight of the arrangements. I am also concerned that there should be no 

liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 

not believe that ‘intended parents’ should be added to the list of those who can apply for a 

section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement outside the new pathway, the intended parents should acquire parental 

responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 

all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 

trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify measures that contravene recommendations of 

the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no legal 

responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 

be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 

and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 

have parental responsibility for the child where the child is living with, or being cared 

for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should acquire parentage or parental responsibility automatically. The birth mother 

should be the legal parent at birth and all decisions involving legal parenthood and parental 

responsibility in surrogacy arrangements should be taken by a court or other competent authority 

AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 

the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 

sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no responsibility 

for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 

regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 

surrogate should retain parental responsibility for the child born as a result of the 

arrangement until the expiry of the period during which she can exercise her right to 

object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 

‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, with the 

child’s best interest the paramount consideration. This is the recommendation of the UN Special 

Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 

exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 

responsibility by either the surrogate (or other legal parent), or the intended parents, 

during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 

party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 

legal parenthood and parental responsibility at and after the birth and all subsequent decisions 

involving legal parenthood and parental responsibility should be taken by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 

scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 

independent surrogacy arrangements, to tell us about their experience. In particular, we 

would be interested to hear about any health screening, counselling and legal advice that 

took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 

particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 

for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 

and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 

including the creation, maintenance and operation of necessary policies and 

procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 

making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 

will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 

and will need to continuously seek new business and to convince or coerce more women to act 

as ‘surrogates.’ 

 

Deriving derive income from surrogacy is abhorrent and, given the parallels between surrogacy 

and prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties 

profiting or otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 

facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 

that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 

rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 

offer matching and facilitation services in respect of surrogacy arrangements in the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 

outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 

facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 

organisations that offer matching and facilitation services without being regulated to do so, 

and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 

are provided by – because they would inevitably lead to an increase in surrogacy, which I 

consider a violation of the human rights of both women and children. Offering such services 

should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 

Authority be expanded to include the regulation of regulated surrogacy organisations, and 

oversight of compliance with the proposed legal requirements for the new pathway to legal 

parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 

apply to regulated surrogacy organisations, including which additional or new areas of 

regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 

(subject to the exception we provisionally propose in Consultation Question 88 in relation 

to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 

negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 

because I consider it a violation of the human rights of both women and the child. The idea of 

organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 

Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 

the exploitation of the prostitution of women – which includes deriving any form of benefit from 

women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 

should be removed, with the effect that there will be no restrictions on advertising anything 

that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 

Surrogacy is a violation of the human rights of both women and children, and enabling 

advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 

being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 

this proposal is implemented,  and  are likely present surrogacy ads to female 

students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 

their financial worries. The most disadvantaged young women would be the most vulnerable to 

this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 

we need to protect disadvantaged women from the temptation of renting their wombs. This 

means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 

order in respect of a child born of a surrogacy arrangement has been recorded in the 

Parental Order Register, the child should be able to access his or her original birth 

certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 

result in the intended parents being recorded as parents on the birth certificate, the full 

form of that certificate should make clear that the birth was the result of a surrogacy 

arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should be recorded as parents on the original birth certificate. The birth mother should 

be recorded as the birth mother on the birth certificate and all decisions involving legal 

parenthood and parental responsibility should be taken after the birth by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 

the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 

Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 

to changes to allow for the registration of three parents or for anyone other than the birth mother 

to be recorded as the mother on the original birth certificate. Such proposals could lead to the 

facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 

understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 

been the subject of a parental order should be able to access all the documents contained 

in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 

created to record the identity of the intended parents, the surrogate and the gamete 

donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 

outside the new pathway, provided that the information about who has contributed 

gametes for the conception of the child has been medically verified, and that the 

information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 

conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 

order should record full information about a child’s genetic heritage where available 

and established by DNA or medical evidence, recording the use of an anonymous 

gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. However, should surrogacy take place, it is important that the children have 

access to information about their origins and these proposals seem generally sound, except that 

the information held on gamete donors should also include identifying information – because 

otherwise it trivialises the creation of a child and denies the child the right to know her or his 

genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 

and the intended parents should be recorded in the national register of surrogacy 

arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 

trivialises the creation of a child and denies the child the right to know her or his genetic 

parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 

access the information recorded in the register from the age of 18 for identifying 

information, and 16 for non-identifying information (if such information is included on the 

register), provided that he or she has been given a suitable opportunity to receive 

counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 

access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 

sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 

a surrogacy arrangement to make a request for information to disclose whether a person 

whom he or she is intending to marry, or with whom he or she intends to enter into a civil 

partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 

through, the same surrogate, they should be able to access the register to identify each 

other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 

identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 

carried by a surrogate, and the surrogate’s own child, to access the register to identify 

each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 

whether details of an intended parent who is not a party to the application for a parental 

order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 

in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 

HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 

parent) is not required, namely where a person cannot be found or is incapable of 

giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 

any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 

surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 

intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 

consideration of the child’s welfare throughout his or her life guided by the factors 

set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 

with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 

intended parents or one of the intended parents must be domiciled or habitually resident in 

the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 

domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 

residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 

residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 

reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 

prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 

required to make a declaration in the surrogacy agreement that they intend for the child’s 

home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 

parents, provide gametes for the conception of the child, so that double donation of 

gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 

meaning that there is not an intended parent who is able to provide a gamete due to 

infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 

be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 

domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 

likely to result in an increase in surrogacy. I therefore do not believe that double donation should 

be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 

pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 

cases outside the new pathway, the requirement should not apply, subject to medical 

necessity, if the court determines that the intended parents in good faith began the 

surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 

link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 

necessity, an exception should be made to allow a parental order to be granted to a single 

parent without a genetic link where the intended parent’s former partner provides gametes 

but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 

arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 

and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 

identifying the child’s genetic parents and the surrogate must be provided for entry on the 

national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 

any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 

mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 

agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 

conception of the child, that the genetic link is demonstrated to the court with 

medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 

in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 

order that the identity of the surrogate is entered on the national register of surrogacy 

agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 

parental order. The age of the intended parents should continue to be taken into account 

in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 

women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 

to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 

that society does not condone older people entering a surrogacy arrangement and will make it 

less likely that older people will go ahead with such an arrangement and present the court with a 

fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 

therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 

human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 

consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 

society does not consider it acceptable for older people to enter into a surrogacy arrangement 

and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 

that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 

18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 

age limits are set very carefully. What kind of society would want 18-year olds to believe that it 

would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 

they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 

(at the time of conception), in order for the court to have the power to make a parental 

order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 

violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 

as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 

suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 

childhood and has not yet had an opportunity to establish herself as an adult. This means that 

she is particularly vulnerable to coercion and manipulation. There should be a significantly older 

minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 

more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 

surrogate, and any intended parent providing gametes should be required for the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 

Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 

not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 

pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 

intending to enter into a surrogacy arrangement in the new pathway should be 

required to attend counselling with regard to the implications of entering into that 

arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 

requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 

the surrogate and the intended parents should take independent legal advice on the effect 

of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 

surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 

arrangement to be proceed under the new pathway where a person screened is unsuitable 

for having being convicted of, or received a police caution for, any offence appearing on a 

prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 

person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 

surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 

arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 

understand what pregnancy and childbirth are like and how they will change you until or unless 

you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 

pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 

Even the Kennel Club recognises that female dogs should not be allowed to undertake more 

than four pregnancies. It is abhorrent that female dogs have better protections than women 

would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 

surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 

production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 

receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 

relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 

additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 

essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 

entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 

and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 

self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 

above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 

had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 

means-tested social welfare benefits, how that has been addressed in their 

surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 

compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 

insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 

ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 

haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 

hysterectomy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother compensation.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother compensation.  
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1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother compensation.  

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 

compensation to the surrogate’s family in the event of the pregnancy resulting in the 

surrogate’s death, including through payment of the cost of life assurance for the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 
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Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 

nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 

agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 

of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 

the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 

and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 

the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 

permits the intended parents to pay the surrogate for her services to be reduced in the 

event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 

to be able to be reduced in the event of a miscarriage or termination, whether such 

provision should apply: 

(1) in the first trimester of pregnancy only; 
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(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 

surrogates should be the same, whether the surrogacy follows our new pathway to 

parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 

being used, the only payments that should ever be made are essential and basic expenses for 

which receipts are provided. 
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Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 

not discussed which they think intended parents should be able to agree to pay to the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 

intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 

limitations that are placed on payments to surrogates that we should consider as part of 

our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 

are provided. The judge or other competent authority should closely monitor all financial aspects 

of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 

parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 

arrangements, the competent authority should be totally independent and not, for example, an 

agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 

way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 

the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 

on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 

agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 

share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 

context to share with us their views on our proposed reforms and consultation questions in 

this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 

a child born through an international surrogacy arrangement as a British citizen and 

obtaining a passport for the child. In particular, we would be interested to hear how long 

the application took after the birth of the child, and any information consultees have about 

causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 

application process for obtaining registration of a child born from an international 

surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport in international surrogacy arrangements appears to contradict the UN Special 

Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 

children and the protection of the rights of the birth mother. I therefore strongly disagree with this 

proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 

applying for a visa for a child born through an international surrogacy arrangement. In 

particular, we would be interested to hear how long the application took after the birth of 

the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a visa in respect of a child born through an international surrogacy 

arrangement, before the child is born. The application will need to be completed after the 

birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport before the child is born in international surrogacy arrangements appears to contradict 

the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 

the Immigration Rules where the intended parents are not the legal parents of the child 

under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 

surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 

having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 

months of the child’s birth should be removed (regardless of whether the availability of the 

visa is brought within the Rules), if our provisional proposal to remove the time limit on 

applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a EU Uniform Format Form in respect of a child born through an 

international surrogacy arrangement, before the child is born. The application will need to 

be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 

for the child before she or he is born in international surrogacy arrangements appears to 

contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 

the selling and trafficking of children and the protection of the rights of the birth mother. I 

therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 

applying for a EU Uniform Format Form for a child born through an international 

surrogacy arrangement. In particular we would be interested to hear how long the 

application took after the birth of the child, and any information consultees have of 

causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 

comprehensive guide for intended parents explaining the nationality and immigration 

consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 

violation of the human rights of women and children and all the other ways in which it is 

possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 

eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 

children born through international surrogacy arrangements, who are recognised as the 

legal parents of the child in the country of the child’s birth, should also be recognised as 

the child’s legal parents in the UK, without it being necessary for the intended parents to 

apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 

the domestic law and practice in the country in question provides protection against the 

exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 

that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 

Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 

and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 

mother to have legal parenthood and parental responsibility when the child is born and that her 

consent to giving up the child must be given AFTER the child's birth and that the transfer of 

‘parenthood’ should be overseen by the courts or a competent authority on an individual case 

by case basis, with the best interests of the child being the paramount consideration. This is an 

important safeguard against the sale of children and for the protection of the birth mother and I 

believe it should apply equally to international surrogacy arrangements. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 

involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 

of the child becoming the subject of a parental order, or its equivalent, in another 

jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 

intended parents to remove the child from the jurisdiction of the UK for this 

purpose and with the approval of the court and, if so, what form should that 

process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 

trafficking and exploitation. The process should include the same checks as would be used in 

an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 

paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 

civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 

respect of intended parents, and that any such provision should be limited so that only 

one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 

take time off work before the birth of the child, whether for the purpose of induced 

lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 

facilities for any person at work who is a pregnant woman or nursing mother to rest under 

Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 

sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 

employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 

surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 

arrangements are dealt with by the health services, and whether there are reforms to law 

or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 

not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 

wishes or decisions in regards to her lifestyle or medical and health care, including during 

pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 

and being informed on these matters, she can withdraw her consent at any time for any or no 

reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 

this could reduce the standard of impartial care given to birth mothers and new-borns – 

especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 

reason to be extremely cautious about making changes that will increase the numbers of 

surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 

As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 

additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-

term negative effects on the well-being of both of them. This is likely to be the same for birth 

mothers and babies in surrogacy arrangements and so can be expected to place additional 

long-term pressures on the NHS and society as a whole. This has not been considered and 

there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 

that can have a long-term negative impact on the woman’s health, including premature death. 

Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 

when this isn’t in their best interests and there are worries about eugenics – where egg donors 

are selected on the basis of blonde hair, blue eyes and stereotypical measures of 

‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 

issues. There is no question about people’s thoughts about the NHS picking up the tab for the 

extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 

society. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 

England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 

that the birth mother has the right to change her mind at any time, for any or no reason. 

Healthcare professionals must accept that her wishes are paramount and that the ‘intended 

parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 

medical and health care, including during pregnancy, labour, childbirth and the postpartum 

period. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 

than normal to the possibility that she is being coerced and to ensure that they can speak to her 

alone, including during labour, and that if she changes her mind about who is present in 

consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 

wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 

surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 

to the significant risk that women will be coerced into agreeing to participate in surrogacy 

arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 

more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 

and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 

route by which many women enter prostitution and is a major factor in preventing their exit. 
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There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 

is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 

prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 

and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 

a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 

paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 

payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 

surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 

which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 

tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 

the current law where the intended parents are not the legal parents from birth of the 

child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 

cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 

counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 

legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 

new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 

independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 

their child(ren), including the cost of fertility treatment, payments to the surrogate 

and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 

arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 

addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 

decided that surrogacy is a positive thing and so legislation should enable it. This may be 

explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 

interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 

of surrogacy, and lawyers and other organisations who stand to make money from commercial 

surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 

in this endeavour. This is a major error, because just as all women are affected by the 

institution of prostitution, so all women will be affected by any opening up of commercial 

surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 

to break the legal and cultural recognition of the unique bond between birth mother and child – 

and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 

birth are a major step in this direction, and are likely to have a significant impact down the line – 

potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 

family members coercing a woman into engaging in commercial surrogacy for their (and not 

her) financial benefit. This will be a potential risk for thousands of women, which appears to 

have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 

(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 

be any evidence they have done so, because they have not provided their equality 

considerations and impact assessments. As surrogacy has a very different impact on women 

and children than on adult males, we believe the law commissioners are in breach of equality 

legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 

due regard to the need to: 

 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 

prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 

and those who do not. 

• Foster good relations between people who share a protected characteristic and those 

who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 

position relative to men’s, and the relationship between the sexes. Any loosening of the laws 

around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 

an impact on the relations between the different generations. Imagine the rage that young 

people may feel when they discover that their ‘parents’ not only bought them but took 

advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 

based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 

confers some kind of human right to surrogacy and the idea that a woman has a human right to 

be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 

the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 

the UN Special Rapporteur that are designed to guard against the sale of children and the 

exploitation of birth mothers, including: 

 

▪ The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 

▪ All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 

▪ The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 

▪ Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 

▪ Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 

being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 

guidelines. There are too many questions, they are too detailed and do not ask the important 

high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 

again from the position of women’s and children’s human rights. If it is found that there is no 

way to liberalise surrogacy law that is compliant with obligations under international treaties 

such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 

liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Introduction 

The Law Society of Scotland is the professional body for over 12,000 Scottish solicitors.  With our 
overarching objective of leading legal excellence, we strive to excel and to be a world-class professional 
body, understanding and serving the needs of our members and the public.  We set and uphold standards 
to ensure the provision of excellent legal services and ensure the public can have confidence in Scotland’s 
solicitor profession. 

We have a statutory duty to work in the public interest, a duty which we are strongly committed to 
achieving through our work to promote a strong, varied and effective solicitor profession working in the 
interests of the public and protecting and promoting the rule of law. We seek to influence the creation of a 
fairer and more just society through our active engagement with the Scottish and United Kingdom 
Governments, Parliaments, wider stakeholders and our membership.    

Our Child and Family Law committee welcomes the opportunity to consider and respond to the joint 
consultation by the Scottish Law Commission and the Law Commission consultation, Building Families 
through Surrogacy: a New Law. 

General comments 

The laws regarding surrogacy in Scotland and, indeed, across the United Kingdom do merit consideration. 
Though the number of people involved in surrogacy arrangements may be small, the issues that are 
engaged are fundamental and it is crucial that the law is clear, comprehensible and accessible in this area.  

We are, overall, supportive of the proposals, subject to some details. The new route proposed should cover 
the majority of cases, while preserving the parental order route for those that would have required a higher 
level of intervention in any case. We note that there is a lot of concern around the current legal framework 
from those affected, and that challenges getting legal advice at the planning stage are counterproductive. 
There are some areas of potential concern, including expenses, how to assess the regimes in other 
countries and the onus on the surrogate to object and we believe that these merit further consideration.  

Questions 

Consultation Question 6  

We invite consultees’ views as to whether they are of the view that, in Scotland:  



 

   

(1) there is a need for greater consistency and clarity in provisions relating to the 
expenses of curators ad litem and reporting officers and, if so, how this should be 
addressed;  

(2) it should be provided by statute that, at the initial hearing or any subsequent 
hearing for a parental order, the court may make any such interim order or orders 
for parental responsibilities and parental rights as it sees fit; and/or  

(3) further procedural reform is needed and, if so, what that reform should be. 

In relation to question 6(1), consideration should be given to how this would interact with the proposals in 
the Children (Scotland) Bill. Support standardising the approach across Scotland. Clarity around outlays is 
helpful. 

In relation to question 6(2), we are unaware of any suggestion that the court cannot already make interim 
orders. If this is an issue, we support clarification through statute. 

In relation to question 6(3), proposals would be a significant simplification for straightforward cases. 
Keeping the current system seems appropriate for other, more complex cases. The roles of reporting 
officer and curator should be carried out by the same person (and, in practice, they generally are). 

Consultation Question 7. 

In respect of a domestic surrogacy arrangement, we provisionally propose that, 
before the child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will 
include a statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 



 

   

on the birth of the child the intended parents should be the legal parents of the 
child, subject to the surrogate’s right to object.  

Do consultees agree? 

In general, we agree, but subject to some detail, discussed later in the response. 

The question seems to be whether surrogacy is more like adoption (highly regulated in terms of assessing 
intended parents and transfer of PRRs) or more like assisted reproduction (much lower regulation with 
regards to the intended parents and acquiring PRRs). The proposals indicate a desire to shift towards a 
model more like assisted reproduction, but there may be cause to retain a higher degree of regulation and 
safeguarding for the welfare of the child and the rights of the surrogate. 

Consultation Question 8. 

We provisionally propose that regulated surrogacy organisations and licensed 
clinics should be under a duty to keep a record of surrogacy arrangements under 
the new pathway to which they are a party, with such records being retained for a 
specified minimum period. 

Do consultees agree? 

We invite consultees’ views as to what the length of that period should be: whether 
100 years or another period. 

It is essential for such agencies to be well organised and keep proper records. There is an argument for 
keeping records forever, treating them in the same manner as birth certificates.  

There would need to be a penalty for failing to keep records. This could be a condition of being registered, 
or potentially a fine. 

Records should be kept in a central register to reduce the burden on agencies (which may be not-for-profit) 
and ensure continuity in case of an agency dissolving.  



 

   

Consultation Question 9.  

We provisionally propose that the prohibition on the use of anonymously donated 
gametes should apply to traditional surrogacy arrangements with which a regulated 
surrogacy organisation is involved.  

Do consultees agree? 

We agree.  

Consultation Question 10. 

We invite consultees’ views as to whether the use of anonymously donated sperm 
in a traditional, domestic surrogacy arrangement should prevent that arrangement 
from entering into the new pathway. 

We agree. This creates an incentive to comply 

 but retains a means of dealing with situations that arise outwith the intended framework.  

Consultation Question 11.  

We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal 
parenthood by the intended parents, for a fixed period after the birth of the child; 

(2) this right to object should operate by the surrogate making her objection in 
writing within a defined period, with the objection being sent to both the intended 
parents and the body responsible for the regulation of surrogacy; and 



 

   

(3) the defined period should be the applicable period for birth registration less one 
week. 

Do consultees agree? 

No. There are concerns around the timescales. In Scotland, this would amount to a two-week period. This 
is a very short period considering that the surrogate will be recovering from having given birth.  

In addition, it would be preferable to require consent, rather than have to lodge an objection. This takes the 
immediate action off of the surrogate, and frames the situation in a more positive way. In general, where 
there are likely to be problems with the agreement to transfer PRRs, it is likely that this will be known in the 
lead up to the birth or immediately after. 

There may be options to relax the procedural requirements or to increase the safeguards. Increasing the 
timescales would likely require either changing the rules around registration of births, or having the 
surrogate register as the mother initially, defeating the purpose of the proposed reforms. Similar issues and 
concerns arise in relation to question 12. 

Consultation Question 12. 

19.13 We provisionally propose that, where the surrogate objects to the intended 
parents acquiring legal parenthood within the period fixed after birth, the surrogacy 
arrangement should no longer be able to proceed in the new pathway, with the 
result that: 

(1) the surrogate will be the legal parent of the child; 

(2) if one of the intended parents would, under the current law, be a legal parent of 
the child, then he or she will continue to be a legal parent in these circumstances; 
and 

(3) the intended parents would be able to make an application for a parental order to 
obtain legal parenthood. 



 

   

Do consultees agree? 

We are unsure. Particularly regarding question 12(2), in Scotland, this would occur in a situation where the 
donor is the intended father, and the surrogate is not married.  

Is this the right outcome where the full new pathway process has been followed, and the only difference is 
that the surrogate has changed her mind? The process has built in a number of checks and safeguards, 
and the intended parents have acted in good faith. However, the surrogate should be recognised as 
vulnerable most situations, and it is recognised that this is different to other forms of assisted reproduction. 

It might be possible to default to the intended parents being granted PRRs unless/until the court 
determines otherwise. The ability for the court to quickly make interim orders will be important. These 
cases are likely to be very rare, but high conflict. What would be the outcome where it is the intended 
parents who change their minds? 

Consultation Question 13.  

We provisionally propose that, in the new pathway:  

(1) the intended parents should be required to make a declaration on registering the 
birth of the child that they have no reason to believe that the surrogate has lacked 
capacity at any time during the period in which she had the right to object to the 
intended parents acquiring legal parenthood;  

(2) if the intended parents cannot provide this declaration then, during the period in 
which she has the right to object to the intended parents acquiring legal 
parenthood, the surrogate should be able to provide a positive consent to such 
acquisition; and  

(3) if the intended parents are unable to make this declaration and the surrogate is 
unable to provide the positive consent within the relevant period, the surrogacy 
arrangement should exit the new pathway and the intended parents should be able 
to make an application for a parental order.  



 

   

Do consultees agree? 

Yes. This will appropriately deal with any loss of capacity for whatever reason, subject to some leeway 
being acceptable for administrative errors/illness etc.  

Consultation Question 14.  

We provisionally propose that, in the new pathway, the welfare of the child to be 
born as a result of the surrogacy arrangement:  

(1) should be assessed in the way set out in Chapter 8 of the current Code of 
Practice;  

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 
should be responsible for ensuring that this procedure is followed; and  

(3) there should be no requirement for any welfare assessment of the child after his 
or her birth.  

Do consultees agree? 

Yes. It is appropriate that a welfare check is completed prior to conception and we consider that Chapter 8 
of the Code of Conduct appropriately covers this for the purposes of surrogacy.  

Consultation Question 15.  

We provisionally propose that, for a child born as a result of a surrogacy 
arrangement under the new pathway, where the surrogate has exercised her right to 
object to the intended parents’ acquisition of legal parenthood at birth, the 
surrogate’s spouse or civil partner, if any, should not be a legal parent of the child.  



 

   

Do consultees agree?  

We invite consultees’ views as to whether, in the case of a surrogacy arrangement 
outside the new pathway, the surrogate’s spouse or civil partner should continue to 
be a legal parent of the child born as a result of the arrangement. 

Yes. We consider that it would be inappropriate for the surrogate’s spouse or civil partner to be the legal 
parent of the child born via the new pathway. We also consider it inappropriate under the old pathway 
where the child’s second legal parent can be ascertained.  

Consultation Question 16.  

We provisionally propose that, in the new pathway, where a child born of a 
surrogacy arrangement is stillborn:  

(1) the intended parents should be the legal parents of the child unless the 
surrogate exercises her right to object; and  

(2) the surrogate should be able to consent to the intended parents being registered 
as the parents before the expiry of the period of the right to object. 

Do consultees agree?  

We provisionally propose that, outside the new pathway, where a child born of a 
surrogacy arrangement is stillborn, the surrogate should be able to consent to the 
intended parents being registered as the parents before the expiry of the period 
allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a parental 
order are satisfied, on registration of the stillbirth.  



 

   

Do consultees agree? 

Yes, we agree that both proposals are entirely appropriate.  

Consultation Question 17.  

We provisionally propose that, for surrogacy arrangements outside the new 
pathway, where the child dies before the making of the parental order, the surrogate 
should be able to consent to the intended parents being registered as the parents 
before the expiry of the period allowed for the registration of the birth, provided that 
the intended parents have made a declaration to the effect that the relevant criteria 
for the making of a parental order are satisfied, on registration of the birth.  

Do consultees agree? 

Yes.  

Consultation Question 18.  

For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period 
during which she can exercise her right to object, the arrangement should not 
proceed in the new pathway and the intended parents should be required to make 
an application for a parental order. 

No. Where the arrangement follows the new pathway and the criteria has been met, we would consider it 
appropriate that the intended parents are the legal parents from birth.  

Consultation Question 19.  

We provisionally propose that, for surrogacy arrangements in the new pathway, 
where both intended parents die during the surrogate’s pregnancy, the intended 



 

   

parents should be registered as the child’s parents on birth, subject to the 
surrogate not exercising her right to object within the defined period.  

Do consultees agree?  

We invite consultees’ views as to whether, for surrogacy arrangements outside the 
new pathway, where both intended parents die during the surrogate’s pregnancy or 
before a parental order is made:  

(1) it should be competent for an application to be made, by a person who claims an 
interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 
permitted to apply for an order under section 8 of the Children Act 1989:  

(a) for an order for appointment as guardian of the child, and  

(b) for a parental order in the name of the intended parents, subject to the 
surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 
possible for the intended parents to be registered as the child’s parents, but that 
there should be a procedure for the surrogate to provide details of the intended 
parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 
arrangements. 

Regarding 19(1), we agree, subject to there being suitable safeguards to allow for a guardian to be 
appointed to the child. Regarding 19(2), we would consider option 1 to be the most appropriate under 
those circumstances. 

Consultation Question 20.  



 

   

We provisionally propose that, where an application is made for a parental order by 
a sole applicant under section 54A:  

(1) the applicant should have to make a declaration that it was always intended that 
there would only be a single applicant for a parental order in respect of the child 
concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 
notice to be given to the potential second intended parent of the application and an 
opportunity given to that party to provide notice of opposition within a brief period 
(of, say, 14 to 21 days); and  

(3) if the second intended parent gives notice of his or her intention to oppose, he 
or she should be required to make his or her own application within a brief period 
(say 14 days), otherwise the application of the first intended parent will be 
determined by the court. 

Do consultees agree? 

Regarding 20(1), we agree. Regarding 20(2), we agree, with a brief period of 21 days’ notice. Regarding 
20(3), we agree. We consider that both intended parents should be able to apply to be the intended 
parents of the child, on the condition that they were both intending to be the parents of the child at the time 
of conception. 

Consultation Question 21.  

We invite consultees’ views as to:  

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and  



 

   

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

We do not consider that a temporary three-parent legal parenthood model would be appropriate for 
surrogacy cases. This would confuse the role of the surrogate and provide a conflict between parties in 
contentious cases and adds an additional layer of stress, expense and uncertainty via a further legal 
procedure. We fully support the intended new model proposed by way of the new pathway as minimising 
the stress and expense to all involved.  

Consultation Question 22.  

We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that 
we have proposed, leading to the acquisition of legal parenthood by the intended 
parents at birth; and  

(2) if so, as to whether should this oversight be:  

(a) administrative, or  

(b) judicial. 

We consider that if there were to be any additional oversight, then it should be judicial rather than by way 
of an adoption panel. The welfare checks (discussed above) are sufficient when done by a regulated clinic, 
and any additional checks should be procedurally administrative through the courts in order to ensure that 
the correct criteria have been met. This could be done by a straightforward application to the court showing 
that all of the relevant criteria have been met and not necessarily requiring the agreement itself to be 
approved.  

A suggested solution could be that the solicitor(s) providing the independent legal advice to both parties 
jointly submit to the court that they have considered that all criteria have been met to all     
follow the new pathway and therefore for the intended parents to be registered as the child’s   
at birth.  



 

   

Consultation Question 26.  

We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire 
parental responsibility automatically where:  

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order.  

Do consultees agree? 

Yes, although in Scotland this would be that the intended parents should have parental rights and 
responsibilities automatically where the child is living with them or being cared for by them and they intend 
to apply for a parental order.  

Consultation Question 27.  

We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway:  

(1) the intended parents should acquire parental responsibility on the birth of the 
child; and  

(2) if the surrogate exercises her right to object, the intended parents should 
continue to have parental responsibility for the child where the child is living with, 
or being cared for by, them, and they intend to apply for a parental order.  



 

   

Do consultees agree? 

We agree.  

Consultation Question 28.  

We provisionally propose that, for surrogacy arrangements within the new pathway, 
the surrogate should retain parental responsibility for the child born as a result of 
the arrangement until the expiry of the period during which she can exercise her 
right to object, assuming that she does not exercise her right to object.  

Do consultees agree? 

No. This seems at a conflict with the intended purpose of the change. The position should be that she only 
obtains PRRs at such time as the objection is made, at which point they could be automatically granted 
(subject to any restrictions as set out below).  

Consultation Question 29.  

For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of 
parental responsibility by either the surrogate (or other legal parent), or the 
intended parents, during the period in which parental responsibility is shared; and  

(2) whether it should operate to restrict the exercise of parental responsibility by the 
party not caring for the child or with whom the child is not living. 

Yes. During any such time when PRRs are shared (i.e. after an objection has been raised) th  t b  
some kind of restriction or regulation placed on competing decision making. We would sugg    
sensible solution is that either the person(s) with day-to-day care of the child make the overarching decision 
or an application requires to be made to the court.  



 

   

Consultation Question 30.  

We provisionally propose that traditional surrogacy arrangements should fall within 
the scope of the new pathway. 

Do consultees agree? 

Yes. The current law does not make a distinction and therefore it would be entirely reasonable to include 
this in the new pathway, again with all of the other conditions being met.  

Consultation Question 32.  

We invite consultees’ views as to whether independent surrogacy arrangements 
should be brought within the scope of the new pathway.  

We invite consultees’ views as to how independent surrogacy arrangements might 
be brought within the scope of the new pathway. 

We agree that they should be brought into the new pathway, and agree that it would be appropriate for the 
independent surrogate and intended parents to provide evidence of compliance with the regulatory 
requirements to an independent professional, such as a lawyer, who would then make a return on their 
behalf to the Authority, certifying that the surrogacy arrangement had complied with the requirements for 
entry to the new pathway.  

Consultation Question 33.  

We provisionally propose that:  

(1) there should be regulated surrogacy organisations;  



 

   

(2) there should be no requirement for a regulated surrogacy organisation to take a 
particular form; and  

(3) each surrogacy organisation should be required to appoint an individual 
responsible for ensuring that the organisation complies with regulation.  

Do consultees agree? 

Yes. Our view is that it is important for there to be standardised regulation and registration for any surrogacy 
organisation and checks to ensure that appropriate individuals are entrusted with reporting compliance.  

Consultation Question 34.  

We provisionally propose that the person responsible must be responsible for:  

(1) representing the organisation to, and liaising with, the regulator;  

(2) managing the regulated surrogacy organisation with sufficient care, competence 
and skill;  

(3) ensuring the compliance of the organisation with relevant law and regulation, 
including the creation, maintenance and operation of necessary policies and 
procedures;  

(4) training any staff, including that of the person responsible; and (5) providing 
data to the regulator and to such other person as required by law.  

Do consultees agree?  



 

   

We invite consultees to identify any other responsibilities which a responsible 
individual should have. 

We invite consultees’ views as to what experience, skills and qualifications a 
person responsible for a surrogacy organisation should have. 

Regarding 34(1), we agree and would consider that it would be sensible for lawyers to be authorised to 
give advice to such persons responsible where instructed to do so by them, and to be permitted to do so 
on a commercial basis.  

Regarding 34(2), we believe that data protection compliance and record keeping will be important 
elements.  

Regarding 34(3), we would defer to the opinions of the current surrogacy organisations on this question but 
would note that it would seem responsible for that person to have the necessary understanding of the 
legislation underpinning their role.   

Consultation Question 35.  

We provisionally propose that regulated surrogacy organisations should be 
nonprofit making bodies.  

Do consultees agree? 

Yes. We agree that having for-profit agencies would price people out of using the organisations and the 
safe and ethical environment they help to facilitate.  

Consultation Question 36.  

We invite consultees’ views as to what should be included in the definition of 
matching and facilitation services. 

We agree with the definition as provided in that matching and facilitation services should be limited to the 
matching of the surrogate with the intended parent(s) and include points 1-4 in 9.86 as regulated services   



 

   

 

We do consider that it should be appropriate and allowable for solicitors who operate on a commercial 
basis to be involved in the drafting of any surrogacy agreement reached, without that falling into the 
definition of matching and facilitation services.  

Consultation Question 37.  

We provisionally propose that only regulated surrogacy organisations should be 
able to offer matching and facilitation services in respect of surrogacy 
arrangements in the new pathway.  

Do consultees agree?  

We invite consultees’ views as to whether only regulated surrogacy organisations 
should be able to offer matching and facilitation services in respect of surrogacy 
arrangements outside the new pathway. 

We agree to both propositions. This will allow consistency across the sector, minimise risk and steer those 
into using the new pathway for the additional safety elements. 

Consultation Question 38.  

We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated 
to do so, and whether these should be criminal, civil or regulatory. 

We would suggest criminal or regulatory sanctions. Criminal sanctions may be the most compelling 
option.  

Consultation Question 39.  



 

   

We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy 
organisations, and oversight of compliance with the proposed legal requirements 
for the new pathway to legal parenthood.  

Do consultees agree?  

If consultees agree, we invite their views as to how the Authority’s Code of Practice 
should apply to regulated surrogacy organisations, including which additional or 
new areas of regulation should be applied. 

Yes. We consider that HFEA is the only suitable option for regulatory oversight. We agree that the remit 
should be expanded to include:  

• The regulation of surrogacy organisations 
• Provide guidance to organisations on how they should carry out their duties 
• To provide and oversee licences to regulated organisations 
• Auditing the accounts of regulated organisations 

 
We would suggest that an entirely separate Code of Conduct may be the most straightforward and clear 
option but would defer to views of the Authority.  

Consultation Question 40.  

We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in 
relation to financial terms).  

Do consultees agree? 

Yes. We would agree subject to comments regarding enforceability of payments to the surrogate 
discussed further in response to question 88.  

Consultation Question 41.  



 

   

We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements.  

Do consultees agree? 

Yes. As identified in the consultation document, the current law is an extremely grey area and leaves 
clients stumbling around in the dark, without being able to obtain legal advice on the terms of any 
agreement. We would very much welcome the removal of the prohibition against charging for negotiating, 
facilitating and advising on surrogacy arrangements.  

Consultation Question 42.  

We provisionally propose that the current ban on advertising in respect of 
surrogacy should be removed, with the effect that there will be no restrictions on 
advertising anything that can lawfully be done in relation to surrogacy 
arrangements.  

Do consultees agree? 

Yes. We believe this is a sensible solution and removes unnecessary restrictions where the advertising 
relates to something that can be lawfully done in relation to surrogacy arrangements.  

Consultation Question 43.  

We provisionally propose that, in England and Wales, where the making of a 
parental order in respect of a child born of a surrogacy arrangement has been 
recorded in the Parental Order Register, the child should be able to access his or 
her original birth certificate at the age of 18.  

Do consultees agree? 





 

   

At present, Scots law goes part of the way towards ensuring this “right to know”. The abbreviated extract 
birth certificate does not disclose the fact that the child is adopted2 or that a parental order has been 
granted.3 This means that parents may conceal the truth about genetic or gestation origins from the child 
(save, of course, those cases where the reality of third party involvement is obvious) for as long as all they 
need, for practical purposes, is an abbreviated birth certificate. The full extract birth certificate will be 
marked “Adopted” 4  or “Parental order”,5  as appropriate. Since the child may obtain the full certificate at 
some stage – and will have to do so in order to obtain a first passport and for other purposes – the child 
will become aware of the fact that he or she is adopted or surrogacy-born and can seek access to his or 
her original birth certificate6 and the court process.7 Finding out the truth in this way is less than desirable, 
but it does provide an incentive for parents to be honest with children from an early stage. Donor children 
have no parallel opportunity to find out the truth – there is no “marking” of their birth certificates – and, 
thus, their parents have less incentive to be honest.8  

The marking of full extract birth certificates may encourage parental honesty, with children being made 
aware of their genetic and gestational origins in a supportive environment, but that comes at a price. Birth 
records are public documents and anyone may obtain a copy of another person’s full extract birth 
certificate on paying the requisite fee.9 This necessarily risks compromising the privacy of adopted and 
surrogate-born children and the various adults involved, albeit the third party applicant cannot access the 
linked information in the Adopted Children or Parental Orders Registers10 or the court process.11 

 

The Commissions’ proposal that the full extract birth certificate should be “marked” to indicate the fact of 
surrogacy would place the surrogacy-born child in the same position as adopted children. Their parents 
would have an incentive to be honest and, where they were not, the child would discover the truth 
eventually. Thus, we extend a qualified welcome to the proposal and would urge the Commissions to 
recommend a parallel system in respect of donor children.  

 

 
2 Registration of Births, Deaths and Marriages (Scotland) Act 1965, s.39E. 
3 Human Fertilisation and Embryology (Parental Orders) Regulations, SI 2018/142, Sch. 4, para. 3. 
4 Adoption and Children (Scotland) Act 2007, s.53(4) and Sch. 1, para. 1(2).  
5 Human Fertilisation and Embryology (Parental Orders) Regulations, SI 2018/142, Sch. 2, para. 13. 
6 Adoption and Children (Scotland) Act 2007, s.55(2)(b); Human Fertilisation and Embryology (Parental Orders) Regulations, SI 2018/142, Sch. 2, 
para.15.  
7 Act of Sederunt (Rules of the Court of Session 1994), SI 1994/1443, as amended, r. 97.17; and Act of Sederunt (Child Care and Maintenance 
Rules) 1997, SI 1997/291, as amended, r. 2.59. 
8 This applies particularly to donor children raised by different sex couples. Donor children raised by single parents or same sex couples will realise 
there is something more to be known so, again, there is an incentive for parental honesty.  
9 Registration of Births, Deaths and Marriages (Scotland) Act 1965, s.37.   
10 Adoption and Children (Scotland) Act 2007, s.55(2); Human Fertilisation and Embryology (Parental Orders) Regulations, SI 2018/1 2  S  2  
para.15. 
11 Act of Sederunt (Rules of the Court of Session 1994), SI 1994/1443, as amended, r. 97.17; and Act of Sederunt (Child Care and Maintenance 
Rules) 1997, SI 1997/291, as amended, r. 2.59. 



 

   

However, it would be preferable to find another way of securing the child’s right to know about his or her 
genetic and gestational origins for all adopted, donor and surrogacy-born children at the same time as 
protecting the privacy of the various parties. One method of doing so would be by creating a system of 
sensitive, personal, official notification to the child when he or she reaches the age of 16 (or possibly 18). 
The Commissions may take the view that recommending such a system is beyond the scope of the 
current project. 

Consultation Question 47.  

We provisionally propose that a national register of surrogacy arrangements should 
be created to record the identity of the intended parents, the surrogate and the 
gamete donors.  

Do consultees agree?  

We provisionally propose that: 

(1) the register should be maintained by the Authority;  

(2) the register should record information for all surrogacy arrangements, whether 
in or outside the new pathway, provided that the information about who has 
contributed gametes for the conception of the child has been medically verified, and 
that the information should include:  

(a) identifying information about all the parties to the surrogacy arrangement, 
and  

(b) non-identifying information about those who have contributed gametes to 
the conception of the child; and  



 

   

(3) to facilitate the record of this information, the application form/petition for a 
parental order should record full information about a child’s genetic heritage where 
available and established by DNA or medical evidence, recording the use of an 
anonymous gamete donor if that applies. 

Do consultees agree? 

Regarding 47(1), we agree. We consider however that access to this should be private and open to the 
parties’ involved only. Regarding 47(2), we agree.  

Consultation Question 48.  

We invite consultees’ views as to whether non-identifying information about the 
surrogate and the intended parents should be recorded in the national register of 
surrogacy arrangements and available for disclosure to a child born of a surrogacy 
arrangement. 

We believe such information should be included. It is consistent with our view that information about 
genetic and gestational origins should be available to all donor and surrogacy-born children. Please see 
our response to Question 44. 

Consultation Question 49.  

We provisionally propose that a child born of a surrogacy arrangement should be 
able to access the information recorded in the register from the age of 18 for 
identifying information, and 16 for non-identifying information (if such information 
is included on the register), provided that he or she has been given a suitable 
opportunity to receive counselling about the implications of compliance with this 
request.  

Do consultees agree?  



 

   

We invite consultees’ views as to whether a child under the age of 18 or 16 
(depending on whether the information is identifying or non-identifying 
respectively) should be able to access the information in the register and, if so, in 
which circumstances:  

(1) where his or her legal parents have consented;  

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or  

(3) in any other circumstances. 

We agree that the child should be able to access both identifying and non-identifying information and be 
given the opportunity to receive counselling.  

We understand that the Commissions’ provisional proposal is premised on ensuring consistency with the 
current law donor children’s access to identifying and non-identifying information. However, as the 
Commission has noted (para.10.107), it is inconsistent with current Scots law that permits adopted children 
and those in respect of whom there is a parental order to access their original birth certificates at 16. We 
believe there is a value in having internal consistency in Scots law where that is possible and suggest 16 
as the age when children should have access to both identifying and non-identifying information – and that 
this be applied to donor children as well. We appreciate that this may result in the law in Scotland being 
different to that in England and Wales, but that is already the case in other respects. Please see our 
response to Question 43. 

Access to information about genetic and gestational origins is, in our view, the child’s right. Thus, is should 
not be conditional on parental consent. It is fundamental to Scots law that young people acquire 
considerable capacity at the age of 16 and, as a rule, parental consent plays no part in that. For example 
the right to marry or register a civil partnership at the age of 16 is not conditional on parental consent.12   

 

Not do we support access to information being conditional on the views of a counsellor. We support 
counselling being made available to the child – and, indeed, the child being encouraged to participate in it 
– but we oppose mandatory counselling. 

 
12 Marriage (Scotland) Act 1977, s. 1; Civil Partnership Act 2004, s.85(1)(b). 



 

   

Consultation Question 50.  

We invite consultees’ views as to whether there should be any provision for those 
born of a surrogacy arrangement to make a request for information to disclose 
whether a person whom he or she is intending to marry, or with whom he or she 
intends to enter into a civil partnership or intimate physical relationship, was 
carried by the same surrogate. 

We agree that a child born to the same surrogate, but not genetically related, would not fall within the 
forbidden degrees under Scots law. However, there is arguably a “connection” of some kind between 
persons to whom the same woman gave birth. If individuals seek this information it suggests that this 
connection may be important to them. Thus, allowing access to this information makes sense. 

Consultation Question 51.  

We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify 
each other, if they both wish to do so.  

Do consultees agree?  

We invite consultees’ views as to whether there should be provision to allow people 
born to the same surrogate – but who are not genetically related – to access the 
register to identify each other, if they both wish to do so. 

We agree, if both parties wished to do so. The crucial factor here is that both of the people whose 
information would be disclosed agree to disclosure. 

Consultation Question 52.  

We invite consultees’ views as to whether provision should be made to allow a 
person carried by a surrogate, and the surrogate’s own child, to access the register 



 

   

to identify each other, if they both wish to do so:  

(1) if they are genetically related through the surrogate; and/or  

(2) if they are not genetically related through the surrogate. 

We agree, if both parties wished to do so. 

Consultation Question 53.  

For surrogacy arrangements outside the new pathway, we invite consultees’ views 
as to whether details of an intended parent who is not a party to the application for 
a parental order should be recorded in the register. 

We agree.  

Consultation Question 54.  

We provisionally propose that the six month time limits in sections 54 and 54A of 
the HFEA 2008 for making a parental order application should be abolished.  

Do consultees agree? 

Whilst we agree in principle with the conclusion of the abolishment of the time limit in the old pathway, we 
would have reservations about there being no encouragement for apply for a parental order, particularly for 
those in private arrangements, as having no parental order will not be in the best interests of the child but 
some may choose to forego the process to save costs. Having said that, we appreciate that any time limit 
be arbitrary, and therefore would suggest that there should be some other incentive/disincentive mechanism 
to ensure people apply and do not avoid doing to in an attempt to forego paying court cost   



 

   

Consultation Question 55.  

We provisionally propose that:  

(1) the current circumstances in which the consent of the surrogate (and any other 
legal parent) is not required, namely where a person cannot be found or is 
incapable of giving agreement, should continue to be available;  

(2) the court should have the power to dispense with the consent of the surrogate, 
and any other legal parent of the child, in the following circumstances:  

(a) where the child is living with the intended parents, with the consent of the 
surrogate and any other legal parent, or  

(b) following a determination by the court that the child should live with the 
intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors 
set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 
with the section 14(3) of the Adoption and Children (Scotland) Act 2007.  

Do consultees agree? 

Yes, but with the caveat that those such considerations should be reflected in surrogacy-specific 
legislation and not cross-reference with the Adoption and Children (Scotland) Act 2007.  

Consultation Question 56.  



 

   

We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually 
resident in the UK, Channel Islands or Isle of Man.  

Do consultees agree?  

We invite consultees’ views as to whether there should be any additional conditions 
imposed on the test of habitual residence, for example, a qualifying period of 
habitual residence required to satisfy the test. 

Yes. This would bring the law in line with similar areas of Child Law. An alternative could be to consider or 
use the habitual residence of the intended parent(s) at the time the surrogacy arrangement is entered into.  

Consultation Question 57.  

We invite consultees’ views on whether:  

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should 
be reformed and, if so, how; or  

(2) the requirement should be removed, subject to two persons who are within the 
prohibited degrees of relationship being prevented from applying. 

We do not consider that the categories of relationship in section 54(2) require to be changed. If they were 
removed then we would support the prohibited degrees of relationship being maintained as a condition.  

Consultation Question 58.  

We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the 



 

   

child’s home to be with them.  

Do consultees agree? 

Yes, we agree.  

Consultation Question 59.  

We provisionally propose that the new pathway 

(1) should not impose a requirement that the intended parent, or one of the intended 
parents, provide gametes for the conception of the child, so that double donation of 
gametes is permitted, but  

(2) that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a gamete due to 
infertility.  

Do consultees agree? 

We invite consultees’ views as to whether double donation should be permitted 
under the parental order pathway (to the same extent that it may be permitted in the 
new pathway) in domestic surrogacy arrangements. 19.74 We provisionally propose 
that the requirement that the intended parent or one of the intended parents 
contribute gametes to the conception of the child in the parental order pathway 
should be retained in international surrogacy arrangements.  

Do consultees agree? 

We agree with these proposals. Regarding 59(3), we agree, subject to comment that it may be reasonable 



 

   

to allow double donation in international surrogacy arrangements if that jurisdiction has similar safeguards 
to the UK and the donation can be robustly verified by way of contact with the surrogate. There may not 
be jurisdictions which meet that criteria, but if there are then it would seem contradictory to not allow 
double donation from those jurisdictions. 

Consultation Question 60.  

We provisionally propose that if the requirement for a genetic link is retained for 
domestic cases outside the new pathway, the requirement should not apply, subject 
to medical necessity, if the court determines that the intended parents in good faith 
began the surrogacy arrangement in the new pathway but were required to apply for 
a parental order.  

Do consultees agree? 

Yes.  

Consultation Question 61.  

We provisionally propose that if double donation is permitted only in cases of 
medical necessity, an exception should be made to allow a parental order to be 
granted to a single parent without a genetic link where the intended parent’s former 
partner provides gametes but the intended parents’ relationship breaks down 
before the grant of a parental order.  

Do consultees agree? 

Yes.  

Consultation Question 62.  



 

   

We invite consultees’ views as to whether there should be a requirement that a 
surrogacy arrangement has been used because of medical necessity:  

(1) for cases under the new pathway to parenthood; and/or  

(2) for cases where a post-birth parental order application is made.  

We invite consultees’ views as to how a test of medical necessity for surrogacy, if it 
is introduced, should be defined and assessed. 

If it is deemed necessary to include medical necessity into the requirements for a surrogacy arrangement, 
then we are in agreement regarding the suggested phrasing of that.  

We do however question, most specifically regarding the old pathway, whether that will cause unnecessary 
restrictions or a requirement for intended parents to ‘justify’ their chosen method of surrogacy. The lack of 
oversight pre-birth in the old pathway will cause a legal limbo position for children born without ‘medical 
necessity’, which as detailed in the consultation paper is suspected to be rare if at all present in the UK. 
This could cause a problem whereby the child is with the intended parents but they are unable to obtain a 
parental order for them, which is not in the best interests of the child.  

Consultation Question 63.  

We provisionally propose that in order to use the new pathway to parenthood, 
information identifying the child’s genetic parents and the surrogate must be 
provided for entry on the national register of surrogacy agreements prior to 
registration of the child’s birth.  

Do consultees agree?  

We invite consultees’ views as to whether it should be a condition for an application 
for a parental order that: 



 

   

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or  

(2) if it remains a requirement that one of the intended parents provided gametes in 
the conception of the child, that the genetic link is demonstrated to the court with 
medical or DNA evidence.  

We provisionally propose that it should be a condition for the application of a 
parental order that the identity of the surrogate is entered on the national register of 
surrogacy agreements.  

Do consultees agree? 

Yes. We generally agree with what is proposed to enable the child’s right to know their genetic origins, 
though see comments above regarding double donation.  

Consultation Question 64.  

We provisionally propose that there should be no maximum age limit for the grant 
of a parental order. The age of the intended parents should continue to be taken 
into account in the assessment of the welfare of the child in applications to grant a 
parental order.  

Do consultees agree? 

We invite consultees’ views as to whether under the new pathway there should be a 
maximum age limit for intended parents, and if so, what it should be.  

We provisionally propose that intended parents should be required to be at least 18 
years old at the time that they enter into a surrogacy agreement under the new 



 

   

pathway.  

Do consultees agree? 

We agree with the first proposal, and the third. Regarding 64(2), we do not agree. We believe that the 
upper age of the intended parents should be added to the Code of Conduct as part of the welfare 
consideration under the new pathway. 

Consultation Question 65.  

We provisionally propose that surrogates should be required to be at least 18 years 
of age (at the time of conception), in order for the court to have the power to make a 
parental order.  

Do consultees agree? 

We provisionally propose that surrogates should be required to be at least 18 years 
old at the time of entering into the surrogacy agreement within the new pathway. Do 
consultees agree? 

Whilst we do agree with a minimum age of 18 for surrogates at time of conception (or time of entering into 
a Surrogacy Agreement under the new pathway), we wonder what the consequences would be for the 
parental order pathway if this was not the case? Would this prevent the court from making a parental order 
at all, and therefore forcing the surrogate who was not 18 into being the child’s legal parent, even where 
that was not in the best interests of the child? Further clarification of the proposed consequences would be 
welcomed.  

Consultation Question 66.  

We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the 
new pathway.  



 

   

Do consultees agree?  

We invite consultees’ views as to whether the types of testing set out in the Code of 
Practice are feasible for traditional surrogacy arrangements outside a licensed 
clinic, and if not, which types of testing should be required for such arrangements. 

Yes. We defer to the fertility clinics response on tests required.  

Consultation Question 67.  

We provisionally propose that, as a condition of being eligible for entry into the new 
pathway:  

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended 
parents intending to enter into a surrogacy arrangement in the new pathway should 
be required to attend counselling with regard to the implications of entering into 
that arrangement; and  

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15.  

Do consultees agree? 

Yes.  

Consultation Question 68.  

We provisionally propose that, for the new pathway, there should be a requirement 
that the surrogate and the intended parents should take independent legal advice 
on the effect of the law and of entering into the agreement before the agreement is 



 

   

signed.  

Do consultees agree? 

Yes.  

 

In our experience it is extremely important for all parties to obtain independent legal advice, and we welcome 
the proposal to allow solicitors to be involved in drafting the surrogacy agreement which will help to ensure 
safeguarding for both parties.  

 

We agree in that, whilst that may bring an additional cost initially, it will be significantly less than the costs 
of applying for a parental order which currently average around £4,000 - £6,000 in Scotland depending on 
the circumstances, including court costs. 

Consultation Question 69.  

We provisionally propose that, as an eligibility requirement of the new pathway:  

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is 
unsuitable for having being convicted of, or received a police caution for, any 
offence appearing on a prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 
person is unsuitable based on the information provided in the enhanced record 
certificate. 



 

   

Do consultees agree? 

We invite consultees’ views as to whether the list of offences that applies in the 
case of adoption is appropriate in the case of surrogacy arrangements in the new 
pathway. 

Yes, and we would consider the prescribed list used for adoption purposes is also suitable in this scenario. 
We note that the Scottish Parliament is currently considering reform of the disclosure system through the 
Disclosure (Scotland) Bill.  

Consultation Question 70.  

We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new 
pathway. 

No. As is stated in the consultation paper, this would unnecessarily prevent women who do not wish to be 
mothers from being surrogates which would be unnecessary. We recognise that in practice this is 
considered and would support some kind of formal consideration of whether the surrogate has 
completed/started her own family as part of the initial matching process.  

Consultation Question 71.  

We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new 
pathway.  

Do consultees agree? 

Yes. With the proposed new pathway in place this would be considered as part of the overall screening 
process on each occasion.  



 

   

Consultation Question 72.  

We invite consultees’ views as to whether payment of costs by the intended parents 
to the surrogate should be able to be:  

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 
production of receipts; or  

(3) based on costs actually incurred by the surrogate, and only on production of 
receipts. 

We would support either options 1 or 2. It could be open for those in the arrangement to choose which is 
most suitable for their individual circumstances. It does not seem like requiring receipts would encourage 
people to use the new pathway where that is not required under the old pathway, and in any event there 
would be little consequence for failing to keep receipts compared with the onerous administrative 
requirements to do so, which may then fall onto the surrogate. 

Consultation Question 73.  

We invite consultees’ views as to:  

(1) whether intended parents should be able to pay the surrogate essential costs 
relating to the pregnancy; and  

(2) the types of expenditure which should be considered “essential”. 

For questions around costs and expenses, we do not comment on which exact costs should be allowed, as 
that may be more appropriate for others to suggest but do have comments around the definition of the broad 



 

   

categories that we would consider helpful in any legislation. On that basis, we believe that intended parents 
should be able to pay for essential costs and we prefer the definition used in the consultation of “any 
essential and unavailable costs relating to pregnancy”.  

Consultation Question 74.  

We invite consultees’ views as to:  

(1) whether they consider that intended parents should be able to pay the surrogate 
additional costs relating to the pregnancy; and  

(2) the types of expenditure which should be considered additional, rather than 
essential. 

Yes. We prefer the definition of “any costs which provide additional assistance to the surrogate relating to 
the pregnancy” 

Consultation Question 75.  

We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 
entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 
and  

(2) the types of cost which should be included within this category. 

Yes. We prefer the definition used in the consultation of “all costs arising from the entering in o o  a 
surrogacy arrangement, and those unique to a surrogate pregnancy” 



 

   

Consultation Question 76.  

We invite consultees’ views as to whether they consider that intended parents 
should be able to pay their surrogate her actual lost earnings (whether the 
surrogate is employed or self-employed). 

Yes. We prefer the definition of “reimbursement of any actual lost earnings incurred by the surrogate”. 

Consultation Question 77.  

We invite consultees’ views as to whether they consider that intended parents 
should be able to pay their surrogate either or both of the following lost potential 
earnings:  

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 
above); and/or  

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

Regarding 77(1), we agree, if this could be reasonably calculated we would consider this fair to be 
reimbursed. Regarding 77(2), we do not agree as  we consider that this is too speculative to enable 
realistic recovery.  

Consultation Question 79.  

We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following:  

(1) pain and inconvenience arising from the pregnancy and childbirth;  



 

   

(2) medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or  

(3) specified complications, including hyperemesis gravidarum, pre-eclampsia, an 
ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy.  

We invite consultees’ views as to whether there are any other matters in respect of 
which intended parents should be able to pay the surrogate compensation.  

We invite consultees’ views as to whether the level of compensation payable should 
be:  

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate. 

Regarding 79(1), we agree. Regarding 79(2), we consider this has all been covered in the consultation 
appropriately. Regarding 79(3), we would agree with a fixed fee set by the regulator, operating as a cap on 
the maximum payable, which will help give transparency to all involved.  
 

Consultation Question 80.  

We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in 
the surrogate’s death, including through payment of the cost of life assurance for 
the surrogate. 

Yes, however we consider that it should be compulsory to have life assurance under such circumstances.  



 

   

Consultation Question 81.  

We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and  

(2) if so, specific provision should be made for these gifts to be modest or 
reasonable in nature. 

Yes, and we would agree that it should be specified that any gifts require to be modest or reasonable in 
nature.  

Consultation Question 82.  

We invite consultees’ views as to whether it should be possible for the intended 
parents to agree to pay a woman for the service of undertaking a surrogacy.  

We invite consultees’ views as to whether, if provision is made for intended parents 
to pay a woman for the service of undertaking surrogacy, whether that the fee 
should be:  

(1) any sum agreed between the parties to the surrogacy; or  

(2) a fixed fee set by the regulator.  

We invite consultees’ views as to whether, if provision is made for intended parents 
to pay a woman a fixed fee for the service of undertaking surrogacy, what, if any, 
other payments the law should permit, in addition to that fixed fee:  



 

   

(1) no other payments;  

(2) essential costs relating to the pregnancy;  

(3) additional costs relating to the pregnancy;  

(4) lost earnings;  

(5) compensation for pain and inconvenience, medical treatment and complications, 
and the death of the surrogate; and/or  

(6) gifts. 

We would in principle agree with the idea of payments for the service of undertaking a surrogacy be 
allowable. How that would operate in practice would be better decided by those operating on the front line 
of such arrangements. From a legal perspective it would be more easily monitored by allowing a fixed fee, 
operating as a cap, which is set by the regulator.  

Under those circumstances we would suggest that the cap should either operate as a ceiling for the 
surrogacy arrangement as a whole (which would also require to incorporate all other types of expenses), or 
if operating as a separate head of expenses, should be much lower figure and work alongside the other 
classifications of payments.  

Consultation Question 83.  

We invite consultees’ views as to whether it should be possible for any payment the 
law permits the intended parents to pay the surrogate for her services to be reduced 
in the event of a miscarriage or termination of the pregnancy.  

We invite consultees’ views as to whether, if the law permits a fee payable to the 



 

   

surrogate to be able to be reduced in the event of a miscarriage or termination, 
whether such provision should apply:  

(1) in the first trimester of pregnancy only;  

(2) to any miscarriage or termination; or  

(3) some other period of time (please specify). 

Yes, if the miscarriage or termination is in the first trimester of pregnancy only.  

Consultation Question 84.  

We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order.  

Do consultees agree? 

Yes. 

Consultation Question 85.  

We invite consultees’ views as to whether there are any categories of payment we 
have not discussed which they think intended parents should be able to agree to 
pay to the surrogate. 

No.  



 

   

Consultation Question 86.  

We invite consultees to express any further views they have about the payments 
that intended parents should be able to agree to pay to the surrogate. 

None.  

Consultation Question 87.  

We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as 
part of our review:  

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby 

This is the issue which faces the courts at the moment and leaves children in a position of legal limbo. We 
consider that the introduction of a cap will stop people going over that, and in particular will allow both sides 
to be clear about the levels of payments involved before they embark on the process. This will allow people 
to know quite clearly when they are going outwith the lines (which we consider would be rare where the law 
makes clear what the maximum payments should be). Under the new pathway this will practically always 
happen due to the licences from the regulator via surrogacy organisations, and the requirement for legal 
advice making it clear to both parties the maximum payments permissible which will then be included in any 
draft agreement. For those on the old pathway, this should hopefully incentivise them into following the new 
scheme, but there may still be problems with international arrangements where payments may have been 
(but will not always be) above the cap. Under those circumstances, judges will continue to have a difficult 
decision of how much weight that should give towards the parental order application, although the hope 
would be that such instances would become much rarer with an update to the UK law.  

Consultation Question 88.  



 

   

We provisionally propose that financial terms of a surrogacy agreement entered 
into under the new pathway to parenthood should be enforceable by the surrogate.  

Do consultees agree?  

We provisionally propose that if the financial terms of a surrogacy agreement 
entered into under the new pathway become enforceable, the ability to do so should 
not be dependent on the surrogate complying with any terms of the agreement 
relating to her lifestyle.  

Do consultees agree? 

Yes. However, we would welcome further consideration and input from the surrogacy organisations on 
whether the payments in full should be enforceable where the surrogate objects to the application of the 
parental order (and where the outcome of her objection is that a parental order is subsequently refused). 
Whilst we do consider that it is essential to avoid the agreement being considered to constitute the sale of 
the baby that the two are not liked, we can however see this causing major concern to Intended Parents, 
who may choose instead to go abroad where that is not a condition. It may be possible to distinguish this if 
different categories of payments are detailed in the legislation and under those circumstances it should 
make clear which categories of payments would be enforceable.  

Consultation Question 92.  

We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international 
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the 
child.  

Do consultees agree? 

Yes.  



 

   

Consultation Question 94.  

We provisionally propose that it should be possible to open a file, and begin the 
process for applying for a visa in respect of a child born through an international 
surrogacy arrangement, before the child is born. The application will need to be 
completed after the birth of the child, and the issue of a passport in the child’s 
country of birth.  

Do consultees agree?  

We provisionally propose that the current provision made for the grant of a visa 
outside of the Immigration Rules where the intended parents are not the legal 
parents of the child under nationality law should be brought within the Rules.  

Do consultees agree?  

We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 
surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 
having contact, and an on-going relationship, with the surrogate.  

Do consultees agree?  

We invite consultees’ views as to whether the current requirement for the grant of a 
visa outside the Rules that the intended parents must apply for a parental order 



 

   

within six months of the child’s birth should be removed (regardless of whether the 
availability of the visa is brought within the Rules), if our provisional proposal to 
remove the time limit on applications for parental orders is accepted. 

(1) Yes. 
(2) Yes. 
(3) Yes, if that is what is agreed between the parties. 
(4) Yes, subject to our previous comments regarding the removal of the time limit.  

 

Consultation Question 95.  

We provisionally propose that it should be possible to open a file, and begin the 
process for applying for a EU Uniform Format Form in respect of a child born 
through an international surrogacy arrangement, before the child is born. The 
application will need to be completed after the birth of the child.  

Do consultees agree? 

Yes.  

Consultation Question 97.  

We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and 
immigration consequences of having a child through an international surrogacy 
arrangement.  

Do consultees agree? 

Yes. We consider this will also be better explained and understood once the law itself is updated and no 
doubt other organisations will therefore better understand the immigration and nationality p    
able to explain them to intended parents.  



 

   

 

Consultation Question 98.  

We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood.  

Do consultees agree? 

Yes.  

Consultation Question 99.  

We provisionally propose that –  

The Secretary of State should have the power to provide that the intended parents 
of children born through international surrogacy arrangements, who are recognised 
as the legal parents of the child in the country of the child’s birth, should also be 
recognised as the child’s legal parents in the UK, without it being necessary for the 
intended parents to apply for a parental order, but – 

before exercising the power, the Secretary of State should be required to be 
satisfied that the domestic law and practice in the country in question provides 
protection against the exploitation of surrogates, and for the welfare of the child, 
that is at least equivalent to that provided in UK law.  

Do consultees agree? 

Yes.  



 

   

Consultation Question 100.  

We invite consultees to tell us of their experience of surrogacy arrangements in the 
UK involving foreign intended parents.  

We invite consultees’ views as to whether:  

(1) any restriction is necessary on the removal of a child from the UK for the 
purpose of the child becoming the subject of a parental order, or its equivalent, in 
another jurisdiction; and  

(2) if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this purpose 
and with the approval of the court and, if so, what form should that process take. 

From our experience there is little evidence of this happening in practice. We would defer to the surrogacy 
organisations for a view on whether they consider this to be required, but in principle have no objection to 
a restriction being applied to the removal of children from the UK for the purposes of a parental order and, 
under such circumstances, would support the court being permitted to approve that subject to a curator ad 
litem/reporting officer supporting that after review.  

Consultation Question 101.  

We invite consultees’ views as to whether the current application of the law on 
statutory paternity leave, and statutory paternity pay, to the situation of the 
surrogate’s spouse, civil partner or partner requires reform 

We consider that the current application of the law to the situation of the surrogate’s spouse or civil partner 
is sufficient.  

Consultation Question 102.  



 

   

We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that 
only one intended parent qualifies.  

Do consultees agree? 

We would support a reform in the law to allow intended parents a specialist and surrogacy-specific form of 
maternity/paternity leave and allowance to enable them sufficient and reasonable leave/pay to care for the 
child. We would suggest that this could be split between both parents in a way which suits them. 

Consultation Question 103.  

We invite consultees’ views as to:  

(1) whether there is a need for reform in respect of the right of intended parents to 
take time off work before the birth of the child, whether for the purpose of induced 
lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

Yes. This must be reformed to be consistent with the purpose of treating the pregnancy like any other.  

Consultation Question 104.  

We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest 
under Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 
is sufficient to include intended parents in a surrogacy arrangement. 

Yes.  



 

   

Consultation Question 105.  

We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for 
reform. 

We refer to our comments above.  

Consultation Question 106.  

We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 

Yes. There must be review in Scotland to better reflect the intended legal position should the surrogate or 
intended parents die before a parental order can be granted. We would defer to our Succession Law 
Committee on this point and have included a number of queries from this committee in our response to 
question 118.  

Consultation Question 108.  

We invite consultees’ views as to whether there are any other legal issues in 
relation to surrogacy, not covered in this Consultation Paper, that merit 
examination. 

Aside from our response to question 118, we do not have further comments.  

Consultation Question 110.  

We invite consultees who have experience of applying for a parental order in the UK 
to tell us:  



 

   

(1) whether the surrogacy arrangement was domestic or international;  

(2) whether they had legal advice before the making of the parental order;  

(3) whether they were represented by a lawyer in court; and  

(4) the cost of any legal advice or representation. 

Whilst we are not intended parents, our understanding from practitioners in this area that they estimate the 
court outlays in Scotland of applying for a parental order to be approximately £2,500 - £3,000 + VAT and 
the legal fees of taking a parental order application from first meeting to overall conclusion (with the solicitor 
doing all of the work involved) to be a further approximately £3,000 + VAT assuming no complications or 
international arrangements which can be significantly more and depend on the jurisdiction etc.  

Consultation Question 111.  

We invite consultees’ views as to the impact (social, emotional, financial or 
otherwise) of the current law where the intended parents are not the legal parents 
from birth of the child born of the surrogacy arrangement. 

We would defer to the opinion of Intended Parents on this question.  

Consultation Question 112.  

We invite consultees to tell us what they have paid for, or to provide evidence about 
the cost of:  

(1) medical screening; and  



 

   

(2) implications counselling (where possible separating out the cost of such 
screening, tests or implications counselling from any other costs involved with 
fertility treatment).  

We invite legal consultees, who advise on surrogacy and parental order 
proceedings, to provide evidence of what they would charge:  

(1) to provide advice sufficient to meet the proposed requirement for independent 
legal advice discussed in Chapter 13; and  

(2) to draft, advise on and negotiate the written surrogacy agreement required for 
the new pathway 

We understand from practitioners that this varies from firm-to-firm and the level of experience of the solicitor 
involved. The basis of these estimations assumes the use of a mid to large city-based firm using a Fertility 
Specialist Solicitor: Providing advice sufficient to meet the proposed requirement for independent legal 
advice discussed in Chapter 13 would cost in the region of £250 - 500 depending on the complexity of the 
case. The cost of drafting, advising on and negotiating the written surrogacy agreement required for the 
new pathway would likely cost between £1000 and £1500 depending on the level of complexity involved. 
We understand that some firms may choose to offer fixed fee packages.  

Consultation Question 114.  

We invite consultees who consider that they might be able to fulfil the role of the independent professional 
discussed in Chapter 9 to tell us:  

(1) their profession; and  

(2) what they would charge to provide such a service 

Having consulted with solicitors who specialise in fertility law, we consider it would be appropriate for such 
solicitors to be able to fulfil the role of the independent professional discussed in Chapter 9 of the 
consultation paper. Again, this varies from firm-to-firm and the level of experience of the solicitor involved. 
We understand that the average cost would likely be £500, depending on the requirements in any legislation 
and work levels involved. This assumes the use of a mid to large city-based firm using a Fertility Specialist 
Solicitor.  



 

   

Consultation Question 118.  

We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

We had considered some of the trusts and succession issues around surrogacy, and had the following 
questions that could be considered as part of the wider reforms:  

• In the circumstances where there is a gap between birth of a child by surrogacy and the ‘transfer’ of 
parental rights/responsibilities to the new parents, could a new parent be obliged to pay into the 
estate of the surrogate to indemnify their estate against death?  

• Where there is a valid contract under the new proposals and rights of succession to the surrogate’s 
estate are lost at the birth of the child, what happens if the surrogacy does not go ahead? If there is 
a let-out, the child’s inheritance rights should remain until a let-out is fulfilled so that a child is never 
a child of no parent.  

• Under current arrangements, what happens if the surrogate or their husband/partner dies within the 
6-week period after birth during which the surrogate is deemed to be unable to consent? Could the 
law provide that they are deemed to have consented to the surrogacy for inheritance purposes? 

• Could succession rights be dealt with by way of standard clauses in the surrogacy agreement? That 
way, agreement could be reached by all parties who have been properly advised. 

• What is the time of death of a mother and birth of a baby in circumstances where a mother dies 
during childbirth? How does this affect the conditio? 

We hope that this response helps to inform the Law Commission’s work in this important area, and would 
be happy to provide any additional information that may be helpful in considering these reforms.  
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 

of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 

university), what is the name of your organisation? 

N/A.  

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 

organisation? 

(Required – Choose one response) 

• This is a personal response 

• This is a response on behalf of an organisation 

• Other 

If other, please provide details: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 

describes you? 

(Choose one response) 

• Surrogate 

• Intended parent 

• Person born of a surrogacy arrangement 

• Family member of a surrogate 

• Family member of an intended parent 

• Legal practitioner 

• Medical practitioner or counsellor 

• Social worker 

• Academic 

• Other individual 

5. What is your email address? 

Email address:  

[Enter your email address here.] 
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If you enter your email address then you will automatically receive an acknowledgement email 

when you submit your response. 

6. What is your telephone number? 

Telephone number:  

[Enter your phone number here.] 

 

7. If you want the information that you provide in response to this consultation to be 

treated as confidential, please explain to us why you regard the information as confidential. 

As explained in our privacy notice, we will take full account of your explanation but cannot 

give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 

allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 

children and the exploitation of birth mothers. These are human rights issues of the utmost 

seriousness and so the arrangements should be overseen by a senior and experienced judge. 

For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  
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(1) domestic surrogacy cases which continue to require a post-birth parental order 

should continue to be heard by lay justices, or whether they should be allocated to another 

level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 

judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 

exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 

the arrangements should be overseen by a senior and experienced judge. For this reason these 

cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 

judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 

current allocation rules, or their reform along the lines that we discuss in Consultation 

Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 

duty to consider whether to make an order awarding the intended parents parental 

responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 

Chapter 8 that all intended parents (whether in the new pathway or not) automatically 

acquire parental responsibility if the child is living with or being cared for by them is not 

supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth and that the child’s best interests are the paramount consideration. 

Nothing about the transfer of parental responsibility should be automatic and all options should 

be open. 

 



4 
 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 

 

Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 

should be reversed, so that a parental order report is released to the parties in the 

proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 

expenses of curators ad litem and reporting officers and, if so, how this should be 

addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 

for a parental order, the court may make any such interim order or orders for 

parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 

child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 

statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 
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(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 

subject to the surrogate’s right to object. 

Do consultees agree? 

NO 

 

I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 

recommendations* and the Hague Convention on the Protection of Children and Cooperation in 

respect of Intercountry Adoption of 1993. These require the birth mother to have legal 

parenthood and parental responsibility when the child is born and that her consent to giving up 

the child must be freely given AFTER the child's birth. I believe that this important safeguard 

against the sale of children and the exploitation of birth mothers should apply equally to 

surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 

all of the implications need to be fully understood. There is no evidence in the consultation paper 

that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 

birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 

mothers prior to the consultation. I do not agree that these claimed wishes alone justify 

measures that contravene the recommendations of the UN Special Rapporteur and the 

provisions of the Hague Convention that are designed to reduce the risk of the sale and 

trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 

condone a system that would require women to deliberately conceive and subsequently give 

birth with the expectation that they would have little or no legal responsibility for the child. The 

rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 

say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 

should be under a duty to keep a record of surrogacy arrangements under the new 

pathway to which they are a party, with such records being retained for a specified 

minimum period. 

Do consultees agree? 
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OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. 

 

1.9 We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 

should apply to traditional surrogacy arrangements with which a regulated surrogacy 

organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 

would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 

traditional, domestic surrogacy arrangement should prevent that arrangement from 

entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 

by the intended parents, for a fixed period after the birth of the child;  



7 
 

(2) this right to object should operate by the surrogate making her objection in writing 

within a defined period, with the objection being sent to both the intended parents 

and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 

week. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 

legal parenthood at birth and that the birth mother has only a limited time to object. This 

contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 

legal parent at birth and that all decisions involving legal parenthood and parental responsibility 

in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 

with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 

acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 

should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 

child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 

obtain legal parenthood. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 

birth of the child that they have no reason to believe that the surrogate has lacked 

capacity at any time during the period in which she had the right to object to the 

intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 

which she has the right to object to the intended parents acquiring legal parenthood, 

the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 

unable to provide the positive consent within the relevant period, the surrogacy 

arrangement should exit the new pathway and the intended parents should be able 

to make an application for a parental order. 
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Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 

result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 

should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 

her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 

recommendation* that all decisions involving legal parenthood and parental responsibility in 
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surrogacy arrangements should be taken by a court or other competent authority AFTER the 

birth and that the child’s best interests are the paramount consideration. A welfare assessment is 

an absolute requirement if an informed decision is to be made about the child’s best interest. 

Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 

the birth of the child. Much can change in that time.  

 

The justification that a welfare assessment after the birth of the child is not necessary because 

parents of children born through the normal process are not subject to such checks does not 

hold. Pregnancy, birth and the post-partum changes are intense physical and existential 

experiences that change you and prime you to love and be sensitive to the new-born child and 

rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 

reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 

physiological and emotional resources, which means she has already made a huge and 

unquantifiable, nearly year-long, commitment to the child. This means her practical and 

emotional commitment to the child is already well-developed, giving her the best chance of 

surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 

and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 

does not in any way prepare you for the practical reality of caring for a new-born child and the 

long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 

under the new pathway, where the surrogate has exercised her right to object to the 

intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 

partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 

financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
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parental responsibility for any children born of the arrangement. This is enough reason to reject 

this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 

have an implication for all children, all families because it would set a precedent. It should not be 

introduced without a full assessment of all the implications, including on the rights of mothers and 

children. There is no evidence that the law commissioners have carried out any such 

assessment. 

 

1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 

parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 

partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 

arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 

exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 

the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 

birth mother should always be the legal parent of the child at birth and this should not change if 

the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 

being registered as the parents before the expiry of the period allowed for the registration 

of the birth, provided that the intended parents have made a declaration to the effect that 

the relevant criteria for the making of a parental order are satisfied, on registration of the 

stillbirth. 
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Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 

situation. The birth mother should always be the legal parent of the child at birth and this should 

not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 

where the child dies before the making of the parental order, the surrogate should be able 

to consent to the intended parents being registered as the parents before the expiry of the 

period allowed for the registration of the birth, provided that the intended parents have 

made a declaration to the effect that the relevant criteria for the making of a parental order 

are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 

situation. The birth mother should always be the legal parent of the child at birth and if the child 

dies before the parental order, the registration of birth should accurately reflect that the birth 

mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 

whether, where the surrogate dies in childbirth or before the end of the period during which 

she can exercise her right to object, the arrangement should not proceed in the new 

pathway and the intended parents should be required to make an application for a 

parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 

both intended parents die during the surrogate’s pregnancy, the intended parents should 

be registered as the child’s parents on birth, subject to the surrogate not exercising her 

right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 

‘intended parents’ being registered as the legal parents in this situation. The birth mother should 

always be the legal parent of the child at birth and the registration of birth should accurately 

reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 

parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 

interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 

permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 

surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 

possible for the intended parents to be registered as the child’s parents, but that 

there should be a procedure for the surrogate to provide details of the intended 

parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 

arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 

deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 

applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 

there would only be a single applicant for a parental order in respect of the child 

concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 

notice to be given to the potential second intended parent of the application and an 

opportunity given to that party to provide notice of opposition within a brief period 

(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 

she should be required to make his or her own application within a brief period (say 

14 days), otherwise the application of the first intended parent will be determined by 

the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 

mother should be the legal parent at birth and all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth of the child with the best interests of the child being the paramount 

consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 

have proposed, leading to the acquisition of legal parenthood by the intended 

parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 

legal parent and have parental responsibility at birth and all decisions involving legal parenthood 

and parental responsibility in surrogacy arrangements should be taken by a court or other 

competent authority AFTER the birth of the child based on the best interests of the child, as 

recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 

should be amended to provide for the court to have regard to additional specific 

factors in the situation where it is considering the arrangements for a child in the 

context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 

a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 

issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 

recommendation* that the child’s best interest is the paramount consideration. I therefore do not 

believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 

and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 

Regulations) should be further amended to provide for the court to have regard to 

additional specific factors in the situation where it is considering whether to make a 

parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 

order. The welfare checklist provides a comprehensive summary of the issues to be considered 

and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 

child’s best interest is the paramount consideration. I therefore do not believe any other factors 

should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 

amended to add the intended parents to the category of those who can apply for a section 

8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 

and her reproductive capacities in all surrogacy arrangements. The court should therefore 

always have oversight of the arrangements. I am also concerned that there should be no 

liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 

not believe that ‘intended parents’ should be added to the list of those who can apply for a 

section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement outside the new pathway, the intended parents should acquire parental 

responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 

all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 

trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify measures that contravene recommendations of 

the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no legal 

responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 

be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 

and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 

have parental responsibility for the child where the child is living with, or being cared 

for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should acquire parentage or parental responsibility automatically. The birth mother 

should be the legal parent at birth and all decisions involving legal parenthood and parental 

responsibility in surrogacy arrangements should be taken by a court or other competent authority 

AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 

the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 

sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no responsibility 

for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 

regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 

surrogate should retain parental responsibility for the child born as a result of the 

arrangement until the expiry of the period during which she can exercise her right to 

object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 

‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, with the 

child’s best interest the paramount consideration. This is the recommendation of the UN Special 

Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 

exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 

responsibility by either the surrogate (or other legal parent), or the intended parents, 

during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 

party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 

legal parenthood and parental responsibility at and after the birth and all subsequent decisions 

involving legal parenthood and parental responsibility should be taken by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 

scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 

independent surrogacy arrangements, to tell us about their experience. In particular, we 

would be interested to hear about any health screening, counselling and legal advice that 

took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 

particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 

for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 

and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 

including the creation, maintenance and operation of necessary policies and 

procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 

making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 

will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 

and will need to continuously seek new business and to convince or coerce more women to act 

as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 

prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 

otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 

facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 

that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 

rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 

offer matching and facilitation services in respect of surrogacy arrangements in the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 

outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 

facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 

organisations that offer matching and facilitation services without being regulated to do so, 

and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 

are provided by – because they would inevitably lead to an increase in surrogacy, which I 

consider a violation of the human rights of both women and children. Offering such services 

should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 

Authority be expanded to include the regulation of regulated surrogacy organisations, and 

oversight of compliance with the proposed legal requirements for the new pathway to legal 

parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 

apply to regulated surrogacy organisations, including which additional or new areas of 

regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 

(subject to the exception we provisionally propose in Consultation Question 88 in relation 

to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 

negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 

because I consider it a violation of the human rights of both women and the child. The idea of 

organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 

Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 

the exploitation of the prostitution of women – which includes deriving any form of benefit from 

women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 

should be removed, with the effect that there will be no restrictions on advertising anything 

that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 

Surrogacy is a violation of the human rights of both women and children, and enabling 

advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 

being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 

this proposal is implemented,  and  are likely present surrogacy ads to female 

students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 

their financial worries. The most disadvantaged young women would be the most vulnerable to 

this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 

we need to protect disadvantaged women from the temptation of renting their wombs. This 

means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 

order in respect of a child born of a surrogacy arrangement has been recorded in the 

Parental Order Register, the child should be able to access his or her original birth 

certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 

result in the intended parents being recorded as parents on the birth certificate, the full 

form of that certificate should make clear that the birth was the result of a surrogacy 

arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should be recorded as parents on the original birth certificate. The birth mother should 

be recorded as the birth mother on the birth certificate and all decisions involving legal 

parenthood and parental responsibility should be taken after the birth by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 



26 
 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 

the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 

Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 

to changes to allow for the registration of three parents or for anyone other than the birth mother 

to be recorded as the mother on the original birth certificate. Such proposals could lead to the 

facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 

understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 

been the subject of a parental order should be able to access all the documents contained 

in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 

created to record the identity of the intended parents, the surrogate and the gamete 

donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 

outside the new pathway, provided that the information about who has contributed 

gametes for the conception of the child has been medically verified, and that the 

information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 

conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 

order should record full information about a child’s genetic heritage where available 

and established by DNA or medical evidence, recording the use of an anonymous 

gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. However, should surrogacy take place, it is important that the children have 

access to information about their origins and these proposals seem generally sound, except that 

the information held on gamete donors should also include identifying information – because 

otherwise it trivialises the creation of a child and denies the child the right to know her or his 

genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 

and the intended parents should be recorded in the national register of surrogacy 

arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 

trivialises the creation of a child and denies the child the right to know her or his genetic 

parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 

access the information recorded in the register from the age of 18 for identifying 

information, and 16 for non-identifying information (if such information is included on the 

register), provided that he or she has been given a suitable opportunity to receive 

counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 

access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 

sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 

a surrogacy arrangement to make a request for information to disclose whether a person 

whom he or she is intending to marry, or with whom he or she intends to enter into a civil 

partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 

through, the same surrogate, they should be able to access the register to identify each 

other, if they both wish to do so. 

Do consultees agree? 

YES 



29 
 

 

1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 

identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 

carried by a surrogate, and the surrogate’s own child, to access the register to identify 

each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 

whether details of an intended parent who is not a party to the application for a parental 

order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 

in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 

HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 

parent) is not required, namely where a person cannot be found or is incapable of 

giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 

any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 

surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 

intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 

consideration of the child’s welfare throughout his or her life guided by the factors 

set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 

with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 

intended parents or one of the intended parents must be domiciled or habitually resident in 

the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 

domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 

residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 

residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 

reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 

prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 

required to make a declaration in the surrogacy agreement that they intend for the child’s 

home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 

parents, provide gametes for the conception of the child, so that double donation of 

gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 

meaning that there is not an intended parent who is able to provide a gamete due to 

infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 

be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 

domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 

likely to result in an increase in surrogacy. I therefore do not believe that double donation should 

be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 

pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 

cases outside the new pathway, the requirement should not apply, subject to medical 

necessity, if the court determines that the intended parents in good faith began the 

surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 

link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 

necessity, an exception should be made to allow a parental order to be granted to a single 

parent without a genetic link where the intended parent’s former partner provides gametes 

but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 

arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 

and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 

identifying the child’s genetic parents and the surrogate must be provided for entry on the 

national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 

any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 

mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 

agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 

conception of the child, that the genetic link is demonstrated to the court with 

medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 

in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 

order that the identity of the surrogate is entered on the national register of surrogacy 

agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 

parental order. The age of the intended parents should continue to be taken into account 

in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 

women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 

to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 

that society does not condone older people entering a surrogacy arrangement and will make it 

less likely that older people will go ahead with such an arrangement and present the court with a 

fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 

therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 

human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 

consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 

society does not consider it acceptable for older people to enter into a surrogacy arrangement 

and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 

that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 

18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 

age limits are set very carefully. What kind of society would want 18-year olds to believe that it 

would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 

they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 

(at the time of conception), in order for the court to have the power to make a parental 

order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 

violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 

as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 

suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 

childhood and has not yet had an opportunity to establish herself as an adult. This means that 

she is particularly vulnerable to coercion and manipulation. There should be a significantly older 

minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 

more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 

surrogate, and any intended parent providing gametes should be required for the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 

Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 

not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 

pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 

intending to enter into a surrogacy arrangement in the new pathway should be 

required to attend counselling with regard to the implications of entering into that 

arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 

requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 

the surrogate and the intended parents should take independent legal advice on the effect 

of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 

surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 

arrangement to be proceed under the new pathway where a person screened is unsuitable 

for having being convicted of, or received a police caution for, any offence appearing on a 

prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 

person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 

surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 

arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 

understand what pregnancy and childbirth are like and how they will change you until or unless 

you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 

pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 

Even the Kennel Club recognises that female dogs should not be allowed to undertake more 

than four pregnancies. It is abhorrent that female dogs have better protections than women 

would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 

surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 

production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 

receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 

relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 

additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 

essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 

entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 

and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 

self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 

above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 

had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 

means-tested social welfare benefits, how that has been addressed in their 

surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 

compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 

insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 

ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 

haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 

hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 

outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 

symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 

significant emotional and relationship difficulties. Infection may complicate healing, and some 

women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 

haemorrhage can be very significant, and potentially result in emergency hysterectomy and 

blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 

screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 

and the fact that some of these may not have been identified yet by researchers is also a real 

risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 

unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 

indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 

Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 

those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 

and although the maternal mortality rate is low, it can have significant sequelae, including renal 

failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 

permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 

and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 

can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 

C section may experience ongoing pain around the scar. Some sources quote this as affecting 

between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 

take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 

multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 

to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 

factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 

anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 

depression and post partum psychosis can be fatal, and impact on a woman’s health for many 

years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 

and it does make me wonder how the list of complications was created. I’d also like to know what 

level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 

mandated to do so. This potentially creates a situation where some “luckier” women would 

receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 

surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 



47 
 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 

compensation to the surrogate’s family in the event of the pregnancy resulting in the 

surrogate’s death, including through payment of the cost of life assurance for the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 

nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 

agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 

of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 

the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 

and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 

the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 

permits the intended parents to pay the surrogate for her services to be reduced in the 

event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 

to be able to be reduced in the event of a miscarriage or termination, whether such 

provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 

surrogates should be the same, whether the surrogacy follows our new pathway to 

parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 

being used, the only payments that should ever be made are essential and basic expenses for 

which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 

not discussed which they think intended parents should be able to agree to pay to the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 

intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 

limitations that are placed on payments to surrogates that we should consider as part of 

our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 

are provided. The judge or other competent authority should closely monitor all financial aspects 

of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 

parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 

arrangements, the competent authority should be totally independent and not, for example, an 

agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 

way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 

the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 

on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 

agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 

share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 

context to share with us their views on our proposed reforms and consultation questions in 

this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 

a child born through an international surrogacy arrangement as a British citizen and 

obtaining a passport for the child. In particular, we would be interested to hear how long 

the application took after the birth of the child, and any information consultees have about 

causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 

application process for obtaining registration of a child born from an international 

surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport in international surrogacy arrangements appears to contradict the UN Special 

Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 

children and the protection of the rights of the birth mother. I therefore strongly disagree with this 

proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 

applying for a visa for a child born through an international surrogacy arrangement. In 

particular, we would be interested to hear how long the application took after the birth of 

the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a visa in respect of a child born through an international surrogacy 

arrangement, before the child is born. The application will need to be completed after the 

birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport before the child is born in international surrogacy arrangements appears to contradict 

the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 

the Immigration Rules where the intended parents are not the legal parents of the child 

under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 

surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 

having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 

months of the child’s birth should be removed (regardless of whether the availability of the 

visa is brought within the Rules), if our provisional proposal to remove the time limit on 

applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a EU Uniform Format Form in respect of a child born through an 

international surrogacy arrangement, before the child is born. The application will need to 

be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 

for the child before she or he is born in international surrogacy arrangements appears to 

contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 

the selling and trafficking of children and the protection of the rights of the birth mother. I 

therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 

applying for a EU Uniform Format Form for a child born through an international 

surrogacy arrangement. In particular we would be interested to hear how long the 

application took after the birth of the child, and any information consultees have of 

causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 

comprehensive guide for intended parents explaining the nationality and immigration 

consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 

violation of the human rights of women and children and all the other ways in which it is 

possible for people to enjoy children in their lives. 

Paragraph 16.82 

 



58 
 

Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 

eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 

children born through international surrogacy arrangements, who are recognised as the 

legal parents of the child in the country of the child’s birth, should also be recognised as 

the child’s legal parents in the UK, without it being necessary for the intended parents to 

apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 

the domestic law and practice in the country in question provides protection against the 

exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 

that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 

Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 

and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 

mother to have legal parenthood and parental responsibility when the child is born and that her 

consent to giving up the child must be given AFTER the child's birth and that the transfer of 

‘parenthood’ should be overseen by the courts or a competent authority on an individual case 

by case basis, with the best interests of the child being the paramount consideration. This is an 

important safeguard against the sale of children and for the protection of the birth mother and I 

believe it should apply equally to international surrogacy arrangements. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 

involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 

of the child becoming the subject of a parental order, or its equivalent, in another 

jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 

intended parents to remove the child from the jurisdiction of the UK for this 

purpose and with the approval of the court and, if so, what form should that 

process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 

trafficking and exploitation. The process should include the same checks as would be used in 

an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 

paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 

civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 

respect of intended parents, and that any such provision should be limited so that only 

one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 

take time off work before the birth of the child, whether for the purpose of induced 

lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 

facilities for any person at work who is a pregnant woman or nursing mother to rest under 

Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 

sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 

employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 

surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 

arrangements are dealt with by the health services, and whether there are reforms to law 

or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 

not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 

wishes or decisions in regards to her lifestyle or medical and health care, including during 

pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 

and being informed on these matters, she can withdraw her consent at any time for any or no 

reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 

this could reduce the standard of impartial care given to birth mothers and new-borns – 

especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 

reason to be extremely cautious about making changes that will increase the numbers of 

surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 

As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 

additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-

term negative effects on the well-being of both of them. This is likely to be the same for birth 

mothers and babies in surrogacy arrangements and so can be expected to place additional 

long-term pressures on the NHS and society as a whole. This has not been considered and 

there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 

that can have a long-term negative impact on the woman’s health, including premature death. 

Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 

when this isn’t in their best interests and there are worries about eugenics – where egg donors 

are selected on the basis of blonde hair, blue eyes and stereotypical measures of 

‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 

issues. There is no question about people’s thoughts about the NHS picking up the tab for the 

extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 

society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 

fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 

for prospective parents to indulge their parenting fantasies while denying patients access to 

drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 

England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 

that the birth mother has the right to change her mind at any time, for any or no reason. 

Healthcare professionals must accept that her wishes are paramount and that the ‘intended 

parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 

medical and health care, including during pregnancy, labour, childbirth and the postpartum 

period. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 

than normal to the possibility that she is being coerced and to ensure that they can speak to her 

alone, including during labour, and that if she changes her mind about who is present in 

consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 

wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 

surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 

to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 

more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 

and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 

route by which many women enter prostitution and is a major factor in preventing their exit. 

There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 

is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 

prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 

and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 

a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 

paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 

payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 

surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 

which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 

tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 

the current law where the intended parents are not the legal parents from birth of the 

child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 

cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 

counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 

legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 

new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 

independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 

their child(ren), including the cost of fertility treatment, payments to the surrogate 

and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 

arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 

addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 

decided that surrogacy is a positive thing and so legislation should enable it. This may be 

explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 

interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 

of surrogacy, and lawyers and other organisations who stand to make money from commercial 

surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 

in this endeavour. This is a major error, because just as all women are affected by the 

institution of prostitution, so all women will be affected by any opening up of commercial 

surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 

to break the legal and cultural recognition of the unique bond between birth mother and child – 

and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 

birth are a major step in this direction, and are likely to have a significant impact down the line – 

potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 

family members coercing a woman into engaging in commercial surrogacy for their (and not 

her) financial benefit. This will be a potential risk for thousands of women, which appears to 

have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 

(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 

be any evidence they have done so, because they have not provided their equality 

considerations and impact assessments. As surrogacy has a very different impact on women 

and children than on adult males, we believe the law commissioners are in breach of equality 

legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 

due regard to the need to: 

 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 

prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 

and those who do not. 

• Foster good relations between people who share a protected characteristic and those 

who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 

position relative to men’s, and the relationship between the sexes. Any loosening of the laws 

around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 

an impact on the relations between the different generations. Imagine the rage that young 

people may feel when they discover that their ‘parents’ not only bought them but took 

advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 

based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 

confers some kind of human right to surrogacy and the idea that a woman has a human right to 

be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 

the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 

the UN Special Rapporteur that are designed to guard against the sale of children and the 

exploitation of birth mothers, including: 

 

▪ The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 

▪ All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 

▪ The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 

▪ Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 

▪ Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 

being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 

guidelines. There are too many questions, they are too detailed and do not ask the important 

high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 

again from the position of women’s and children’s human rights. If it is found that there is no 

way to liberalise surrogacy law that is compliant with obligations under international treaties 

such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 

liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 

of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 

university), what is the name of your organisation? 

N/A.  

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 

organisation? 

(Required – Choose one response) 

• This is a personal response 

• This is a response on behalf of an organisation 

• Other 

If other, please provide details: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 

describes you? 

(Choose one response) 

• Surrogate 

• Intended parent 

• Person born of a surrogacy arrangement 

• Family member of a surrogate 

• Family member of an intended parent 

• Legal practitioner 

• Medical practitioner or counsellor 

• Social worker 

• Academic 

• Other individual 

5. What is your email address? 

Email address:  

[Enter your email address here.] 
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If you enter your email address then you will automatically receive an acknowledgement email 

when you submit your response. 

6. What is your telephone number? 

Telephone number:  

[Enter your phone number here.] 

 

7. If you want the information that you provide in response to this consultation to be 

treated as confidential, please explain to us why you regard the information as confidential. 

As explained in our privacy notice, we will take full account of your explanation but cannot 

give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 

allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 

children and the exploitation of birth mothers. These are human rights issues of the utmost 

seriousness and so the arrangements should be overseen by a senior and experienced judge. 

For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  
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(1) domestic surrogacy cases which continue to require a post-birth parental order 

should continue to be heard by lay justices, or whether they should be allocated to another 

level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 

judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 

exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 

the arrangements should be overseen by a senior and experienced judge. For this reason these 

cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 

judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 

current allocation rules, or their reform along the lines that we discuss in Consultation 

Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 

duty to consider whether to make an order awarding the intended parents parental 

responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 

Chapter 8 that all intended parents (whether in the new pathway or not) automatically 

acquire parental responsibility if the child is living with or being cared for by them is not 

supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth and that the child’s best interests are the paramount consideration. 

Nothing about the transfer of parental responsibility should be automatic and all options should 

be open. 
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* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 

 

Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 

should be reversed, so that a parental order report is released to the parties in the 

proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 

expenses of curators ad litem and reporting officers and, if so, how this should be 

addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 

for a parental order, the court may make any such interim order or orders for 

parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 

child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 

statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 
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(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 

subject to the surrogate’s right to object. 

Do consultees agree? 

NO 

 

I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 

recommendations* and the Hague Convention on the Protection of Children and Cooperation in 

respect of Intercountry Adoption of 1993. These require the birth mother to have legal 

parenthood and parental responsibility when the child is born and that her consent to giving up 

the child must be freely given AFTER the child's birth. I believe that this important safeguard 

against the sale of children and the exploitation of birth mothers should apply equally to 

surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 

all of the implications need to be fully understood. There is no evidence in the consultation paper 

that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 

birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 

mothers prior to the consultation. I do not agree that these claimed wishes alone justify 

measures that contravene the recommendations of the UN Special Rapporteur and the 

provisions of the Hague Convention that are designed to reduce the risk of the sale and 

trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 

condone a system that would require women to deliberately conceive and subsequently give 

birth with the expectation that they would have little or no legal responsibility for the child. The 

rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 

say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 

should be under a duty to keep a record of surrogacy arrangements under the new 

pathway to which they are a party, with such records being retained for a specified 

minimum period. 

Do consultees agree? 
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OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. 

 

1.9 We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 

should apply to traditional surrogacy arrangements with which a regulated surrogacy 

organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 

would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 

traditional, domestic surrogacy arrangement should prevent that arrangement from 

entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 

by the intended parents, for a fixed period after the birth of the child;  
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(2) this right to object should operate by the surrogate making her objection in writing 

within a defined period, with the objection being sent to both the intended parents 

and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 

week. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 

legal parenthood at birth and that the birth mother has only a limited time to object. This 

contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 

legal parent at birth and that all decisions involving legal parenthood and parental responsibility 

in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 

with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 

acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 

should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 

child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 

obtain legal parenthood. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 

birth of the child that they have no reason to believe that the surrogate has lacked 

capacity at any time during the period in which she had the right to object to the 

intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 

which she has the right to object to the intended parents acquiring legal parenthood, 

the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 

unable to provide the positive consent within the relevant period, the surrogacy 

arrangement should exit the new pathway and the intended parents should be able 

to make an application for a parental order. 
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Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 

result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 

should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 

her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 

recommendation* that all decisions involving legal parenthood and parental responsibility in 
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surrogacy arrangements should be taken by a court or other competent authority AFTER the 

birth and that the child’s best interests are the paramount consideration. A welfare assessment is 

an absolute requirement if an informed decision is to be made about the child’s best interest. 

Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 

the birth of the child. Much can change in that time.  

 

The justification that a welfare assessment after the birth of the child is not necessary because 

parents of children born through the normal process are not subject to such checks does not 

hold. Pregnancy, birth and the post-partum changes are intense physical and existential 

experiences that change you and prime you to love and be sensitive to the new-born child and 

rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 

reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 

physiological and emotional resources, which means she has already made a huge and 

unquantifiable, nearly year-long, commitment to the child. This means her practical and 

emotional commitment to the child is already well-developed, giving her the best chance of 

surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 

and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 

does not in any way prepare you for the practical reality of caring for a new-born child and the 

long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 

under the new pathway, where the surrogate has exercised her right to object to the 

intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 

partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 

financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
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parental responsibility for any children born of the arrangement. This is enough reason to reject 

this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 

have an implication for all children, all families because it would set a precedent. It should not be 

introduced without a full assessment of all the implications, including on the rights of mothers and 

children. There is no evidence that the law commissioners have carried out any such 

assessment. 

 

1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 

parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 

partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 

arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 

exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 

the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 

birth mother should always be the legal parent of the child at birth and this should not change if 

the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 

being registered as the parents before the expiry of the period allowed for the registration 

of the birth, provided that the intended parents have made a declaration to the effect that 

the relevant criteria for the making of a parental order are satisfied, on registration of the 

stillbirth. 
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Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 

situation. The birth mother should always be the legal parent of the child at birth and this should 

not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 

where the child dies before the making of the parental order, the surrogate should be able 

to consent to the intended parents being registered as the parents before the expiry of the 

period allowed for the registration of the birth, provided that the intended parents have 

made a declaration to the effect that the relevant criteria for the making of a parental order 

are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 

situation. The birth mother should always be the legal parent of the child at birth and if the child 

dies before the parental order, the registration of birth should accurately reflect that the birth 

mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 

whether, where the surrogate dies in childbirth or before the end of the period during which 

she can exercise her right to object, the arrangement should not proceed in the new 

pathway and the intended parents should be required to make an application for a 

parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 

both intended parents die during the surrogate’s pregnancy, the intended parents should 

be registered as the child’s parents on birth, subject to the surrogate not exercising her 

right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 

‘intended parents’ being registered as the legal parents in this situation. The birth mother should 

always be the legal parent of the child at birth and the registration of birth should accurately 

reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 

parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 

interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 

permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 

surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 

possible for the intended parents to be registered as the child’s parents, but that 

there should be a procedure for the surrogate to provide details of the intended 

parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 

arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 

deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 

applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 

there would only be a single applicant for a parental order in respect of the child 

concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 

notice to be given to the potential second intended parent of the application and an 

opportunity given to that party to provide notice of opposition within a brief period 

(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 

she should be required to make his or her own application within a brief period (say 

14 days), otherwise the application of the first intended parent will be determined by 

the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 

mother should be the legal parent at birth and all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth of the child with the best interests of the child being the paramount 

consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 

have proposed, leading to the acquisition of legal parenthood by the intended 

parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 

legal parent and have parental responsibility at birth and all decisions involving legal parenthood 

and parental responsibility in surrogacy arrangements should be taken by a court or other 

competent authority AFTER the birth of the child based on the best interests of the child, as 

recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 

should be amended to provide for the court to have regard to additional specific 

factors in the situation where it is considering the arrangements for a child in the 

context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 

a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 

issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 

recommendation* that the child’s best interest is the paramount consideration. I therefore do not 

believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 

and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 

Regulations) should be further amended to provide for the court to have regard to 

additional specific factors in the situation where it is considering whether to make a 

parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 

order. The welfare checklist provides a comprehensive summary of the issues to be considered 

and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 

child’s best interest is the paramount consideration. I therefore do not believe any other factors 

should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 

amended to add the intended parents to the category of those who can apply for a section 

8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 

and her reproductive capacities in all surrogacy arrangements. The court should therefore 

always have oversight of the arrangements. I am also concerned that there should be no 

liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 

not believe that ‘intended parents’ should be added to the list of those who can apply for a 

section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement outside the new pathway, the intended parents should acquire parental 

responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 

all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 

trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify measures that contravene recommendations of 

the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no legal 

responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 

be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 

and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 

have parental responsibility for the child where the child is living with, or being cared 

for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should acquire parentage or parental responsibility automatically. The birth mother 

should be the legal parent at birth and all decisions involving legal parenthood and parental 

responsibility in surrogacy arrangements should be taken by a court or other competent authority 

AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 

the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 

sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no responsibility 

for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 

regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 

surrogate should retain parental responsibility for the child born as a result of the 

arrangement until the expiry of the period during which she can exercise her right to 

object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 

‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, with the 

child’s best interest the paramount consideration. This is the recommendation of the UN Special 

Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 

exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 

responsibility by either the surrogate (or other legal parent), or the intended parents, 

during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 

party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 

legal parenthood and parental responsibility at and after the birth and all subsequent decisions 

involving legal parenthood and parental responsibility should be taken by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 

scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 

independent surrogacy arrangements, to tell us about their experience. In particular, we 

would be interested to hear about any health screening, counselling and legal advice that 

took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 

particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 

for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 

and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 

including the creation, maintenance and operation of necessary policies and 

procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 

making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 

will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 

and will need to continuously seek new business and to convince or coerce more women to act 

as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 

prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 

otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 

facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 

that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 

rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 

offer matching and facilitation services in respect of surrogacy arrangements in the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 

outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 

facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 

organisations that offer matching and facilitation services without being regulated to do so, 

and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 

are provided by – because they would inevitably lead to an increase in surrogacy, which I 

consider a violation of the human rights of both women and children. Offering such services 

should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 

Authority be expanded to include the regulation of regulated surrogacy organisations, and 

oversight of compliance with the proposed legal requirements for the new pathway to legal 

parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 

apply to regulated surrogacy organisations, including which additional or new areas of 

regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 

(subject to the exception we provisionally propose in Consultation Question 88 in relation 

to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 

negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 

because I consider it a violation of the human rights of both women and the child. The idea of 

organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 

Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 

the exploitation of the prostitution of women – which includes deriving any form of benefit from 

women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 

should be removed, with the effect that there will be no restrictions on advertising anything 

that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 

Surrogacy is a violation of the human rights of both women and children, and enabling 

advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 

being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 

this proposal is implemented,  and  are likely present surrogacy ads to female 

students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 

their financial worries. The most disadvantaged young women would be the most vulnerable to 

this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 

we need to protect disadvantaged women from the temptation of renting their wombs. This 

means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 

order in respect of a child born of a surrogacy arrangement has been recorded in the 

Parental Order Register, the child should be able to access his or her original birth 

certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 

result in the intended parents being recorded as parents on the birth certificate, the full 

form of that certificate should make clear that the birth was the result of a surrogacy 

arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should be recorded as parents on the original birth certificate. The birth mother should 

be recorded as the birth mother on the birth certificate and all decisions involving legal 

parenthood and parental responsibility should be taken after the birth by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 

the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 

Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 

to changes to allow for the registration of three parents or for anyone other than the birth mother 

to be recorded as the mother on the original birth certificate. Such proposals could lead to the 

facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 

understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 

been the subject of a parental order should be able to access all the documents contained 

in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 

created to record the identity of the intended parents, the surrogate and the gamete 

donors. 

Do consultees agree? 

YES 

 



27 
 

1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 

outside the new pathway, provided that the information about who has contributed 

gametes for the conception of the child has been medically verified, and that the 

information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 

conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 

order should record full information about a child’s genetic heritage where available 

and established by DNA or medical evidence, recording the use of an anonymous 

gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. However, should surrogacy take place, it is important that the children have 

access to information about their origins and these proposals seem generally sound, except that 

the information held on gamete donors should also include identifying information – because 

otherwise it trivialises the creation of a child and denies the child the right to know her or his 

genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 

and the intended parents should be recorded in the national register of surrogacy 

arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 

trivialises the creation of a child and denies the child the right to know her or his genetic 

parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 

access the information recorded in the register from the age of 18 for identifying 

information, and 16 for non-identifying information (if such information is included on the 

register), provided that he or she has been given a suitable opportunity to receive 

counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 

access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 

sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 

a surrogacy arrangement to make a request for information to disclose whether a person 

whom he or she is intending to marry, or with whom he or she intends to enter into a civil 

partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 

through, the same surrogate, they should be able to access the register to identify each 

other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 

identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 

carried by a surrogate, and the surrogate’s own child, to access the register to identify 

each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 

whether details of an intended parent who is not a party to the application for a parental 

order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 

in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 

HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 

parent) is not required, namely where a person cannot be found or is incapable of 

giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 

any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 

surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 

intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 

consideration of the child’s welfare throughout his or her life guided by the factors 

set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 

with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 

intended parents or one of the intended parents must be domiciled or habitually resident in 

the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 

domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 

residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 

residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 

reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 

prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 

required to make a declaration in the surrogacy agreement that they intend for the child’s 

home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 

parents, provide gametes for the conception of the child, so that double donation of 

gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 

meaning that there is not an intended parent who is able to provide a gamete due to 

infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 

be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 

domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 

likely to result in an increase in surrogacy. I therefore do not believe that double donation should 

be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 

pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 

cases outside the new pathway, the requirement should not apply, subject to medical 

necessity, if the court determines that the intended parents in good faith began the 

surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 

link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 

necessity, an exception should be made to allow a parental order to be granted to a single 

parent without a genetic link where the intended parent’s former partner provides gametes 

but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 

arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 

and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 

identifying the child’s genetic parents and the surrogate must be provided for entry on the 

national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 

any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 

mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 

agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 

conception of the child, that the genetic link is demonstrated to the court with 

medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 

in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 

order that the identity of the surrogate is entered on the national register of surrogacy 

agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 

parental order. The age of the intended parents should continue to be taken into account 

in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 

women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 

to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 

that society does not condone older people entering a surrogacy arrangement and will make it 

less likely that older people will go ahead with such an arrangement and present the court with a 

fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 

therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 

human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 

consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 

society does not consider it acceptable for older people to enter into a surrogacy arrangement 

and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 

that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 

18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 

age limits are set very carefully. What kind of society would want 18-year olds to believe that it 

would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 

they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 

(at the time of conception), in order for the court to have the power to make a parental 

order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 

violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 

as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 

suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 

childhood and has not yet had an opportunity to establish herself as an adult. This means that 

she is particularly vulnerable to coercion and manipulation. There should be a significantly older 

minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 

more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 

surrogate, and any intended parent providing gametes should be required for the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 

Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 

not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 

pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 

intending to enter into a surrogacy arrangement in the new pathway should be 

required to attend counselling with regard to the implications of entering into that 

arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 

requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 

the surrogate and the intended parents should take independent legal advice on the effect 

of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 

surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 

arrangement to be proceed under the new pathway where a person screened is unsuitable 

for having being convicted of, or received a police caution for, any offence appearing on a 

prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 

person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 

surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 

arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 

understand what pregnancy and childbirth are like and how they will change you until or unless 

you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 

pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 

Even the Kennel Club recognises that female dogs should not be allowed to undertake more 

than four pregnancies. It is abhorrent that female dogs have better protections than women 

would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 

surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 

production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 

receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 

relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 

additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 

essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 

entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 

and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 

self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 

above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 

had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 

means-tested social welfare benefits, how that has been addressed in their 

surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 

compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 

insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 

ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 

haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 

hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 

outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 

symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 

significant emotional and relationship difficulties. Infection may complicate healing, and some 

women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 

haemorrhage can be very significant, and potentially result in emergency hysterectomy and 

blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 

screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 

and the fact that some of these may not have been identified yet by researchers is also a real 

risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 

unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 

indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 

Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 

those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 

and although the maternal mortality rate is low, it can have significant sequelae, including renal 

failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 

permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 

and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 

can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 

C section may experience ongoing pain around the scar. Some sources quote this as affecting 

between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 

take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 

multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 

to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 

factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 

anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 

depression and post partum psychosis can be fatal, and impact on a woman’s health for many 

years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 

and it does make me wonder how the list of complications was created. I’d also like to know what 

level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 

mandated to do so. This potentially creates a situation where some “luckier” women would 

receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 

surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 

compensation to the surrogate’s family in the event of the pregnancy resulting in the 

surrogate’s death, including through payment of the cost of life assurance for the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 

nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 

agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 

of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 

the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 

and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 

the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 

permits the intended parents to pay the surrogate for her services to be reduced in the 

event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 

to be able to be reduced in the event of a miscarriage or termination, whether such 

provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 

surrogates should be the same, whether the surrogacy follows our new pathway to 

parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 

being used, the only payments that should ever be made are essential and basic expenses for 

which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 

not discussed which they think intended parents should be able to agree to pay to the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 

intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 

limitations that are placed on payments to surrogates that we should consider as part of 

our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 

are provided. The judge or other competent authority should closely monitor all financial aspects 

of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 

parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 

arrangements, the competent authority should be totally independent and not, for example, an 

agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 

way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 

the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 

on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 

agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 

share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 

context to share with us their views on our proposed reforms and consultation questions in 

this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 

a child born through an international surrogacy arrangement as a British citizen and 

obtaining a passport for the child. In particular, we would be interested to hear how long 

the application took after the birth of the child, and any information consultees have about 

causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 

application process for obtaining registration of a child born from an international 

surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport in international surrogacy arrangements appears to contradict the UN Special 

Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 

children and the protection of the rights of the birth mother. I therefore strongly disagree with this 

proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 

applying for a visa for a child born through an international surrogacy arrangement. In 

particular, we would be interested to hear how long the application took after the birth of 

the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a visa in respect of a child born through an international surrogacy 

arrangement, before the child is born. The application will need to be completed after the 

birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport before the child is born in international surrogacy arrangements appears to contradict 

the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 

the Immigration Rules where the intended parents are not the legal parents of the child 

under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 

surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 

having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 

months of the child’s birth should be removed (regardless of whether the availability of the 

visa is brought within the Rules), if our provisional proposal to remove the time limit on 

applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a EU Uniform Format Form in respect of a child born through an 

international surrogacy arrangement, before the child is born. The application will need to 

be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 

for the child before she or he is born in international surrogacy arrangements appears to 

contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 

the selling and trafficking of children and the protection of the rights of the birth mother. I 

therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 

applying for a EU Uniform Format Form for a child born through an international 

surrogacy arrangement. In particular we would be interested to hear how long the 

application took after the birth of the child, and any information consultees have of 

causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 

comprehensive guide for intended parents explaining the nationality and immigration 

consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 

violation of the human rights of women and children and all the other ways in which it is 

possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 

eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 

children born through international surrogacy arrangements, who are recognised as the 

legal parents of the child in the country of the child’s birth, should also be recognised as 

the child’s legal parents in the UK, without it being necessary for the intended parents to 

apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 

the domestic law and practice in the country in question provides protection against the 

exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 

that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 

Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 

and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 

mother to have legal parenthood and parental responsibility when the child is born and that her 

consent to giving up the child must be given AFTER the child's birth and that the transfer of 

‘parenthood’ should be overseen by the courts or a competent authority on an individual case 

by case basis, with the best interests of the child being the paramount consideration. This is an 

important safeguard against the sale of children and for the protection of the birth mother and I 

believe it should apply equally to international surrogacy arrangements. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 

involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 

of the child becoming the subject of a parental order, or its equivalent, in another 

jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 

intended parents to remove the child from the jurisdiction of the UK for this 

purpose and with the approval of the court and, if so, what form should that 

process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 

trafficking and exploitation. The process should include the same checks as would be used in 

an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 

paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 

civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 

respect of intended parents, and that any such provision should be limited so that only 

one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 

take time off work before the birth of the child, whether for the purpose of induced 

lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 

facilities for any person at work who is a pregnant woman or nursing mother to rest under 

Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 

sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 

employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 

surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 

arrangements are dealt with by the health services, and whether there are reforms to law 

or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 

not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 

wishes or decisions in regards to her lifestyle or medical and health care, including during 

pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 

and being informed on these matters, she can withdraw her consent at any time for any or no 

reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 

this could reduce the standard of impartial care given to birth mothers and new-borns – 

especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 

reason to be extremely cautious about making changes that will increase the numbers of 

surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 

As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 

additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-

term negative effects on the well-being of both of them. This is likely to be the same for birth 

mothers and babies in surrogacy arrangements and so can be expected to place additional 

long-term pressures on the NHS and society as a whole. This has not been considered and 

there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 

that can have a long-term negative impact on the woman’s health, including premature death. 

Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 

when this isn’t in their best interests and there are worries about eugenics – where egg donors 

are selected on the basis of blonde hair, blue eyes and stereotypical measures of 

‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 

issues. There is no question about people’s thoughts about the NHS picking up the tab for the 

extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 

society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 

fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 

for prospective parents to indulge their parenting fantasies while denying patients access to 

drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 

England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 

that the birth mother has the right to change her mind at any time, for any or no reason. 

Healthcare professionals must accept that her wishes are paramount and that the ‘intended 

parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 

medical and health care, including during pregnancy, labour, childbirth and the postpartum 

period. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 

than normal to the possibility that she is being coerced and to ensure that they can speak to her 

alone, including during labour, and that if she changes her mind about who is present in 

consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 

wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 

surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 

to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 

more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 

and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 

route by which many women enter prostitution and is a major factor in preventing their exit. 

There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 

is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 

prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 

and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 

a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 

paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 

payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 

surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 

which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 

tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 

the current law where the intended parents are not the legal parents from birth of the 

child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 

cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 

counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 

legal advice discussed in Chapter 13; and 



65 
 

(2) to draft, advise on and negotiate the written surrogacy agreement required for the 

new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 

independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 

their child(ren), including the cost of fertility treatment, payments to the surrogate 

and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 

arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 

addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 

decided that surrogacy is a positive thing and so legislation should enable it. This may be 

explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 

interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 

of surrogacy, and lawyers and other organisations who stand to make money from commercial 

surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 

in this endeavour. This is a major error, because just as all women are affected by the 

institution of prostitution, so all women will be affected by any opening up of commercial 

surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 

to break the legal and cultural recognition of the unique bond between birth mother and child – 

and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 

birth are a major step in this direction, and are likely to have a significant impact down the line – 

potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 

family members coercing a woman into engaging in commercial surrogacy for their (and not 

her) financial benefit. This will be a potential risk for thousands of women, which appears to 

have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 

(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 

be any evidence they have done so, because they have not provided their equality 

considerations and impact assessments. As surrogacy has a very different impact on women 

and children than on adult males, we believe the law commissioners are in breach of equality 

legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 

due regard to the need to: 

 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 

prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 

and those who do not. 

• Foster good relations between people who share a protected characteristic and those 

who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 

position relative to men’s, and the relationship between the sexes. Any loosening of the laws 

around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 

an impact on the relations between the different generations. Imagine the rage that young 

people may feel when they discover that their ‘parents’ not only bought them but took 

advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 

based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 

confers some kind of human right to surrogacy and the idea that a woman has a human right to 

be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 

the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 

the UN Special Rapporteur that are designed to guard against the sale of children and the 

exploitation of birth mothers, including: 

 

▪ The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 

▪ All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 

▪ The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 

▪ Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 

▪ Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 

being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 

guidelines. There are too many questions, they are too detailed and do not ask the important 

high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 

again from the position of women’s and children’s human rights. If it is found that there is no 

way to liberalise surrogacy law that is compliant with obligations under international treaties 

such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 

liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 

of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 

university), what is the name of your organisation? 

N/A 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 

organisation? 

This is a personal response 

 

4. If responding to this consultation in a personal capacity, which term below best 

describes you? 

Other individual 

 

5. What is your email address? 

Email address:  

 

 

6. What is your telephone number? 

Telephone number:  

 

 

7. If you want the information that you provide in response to this consultation to be 

treated as confidential, please explain to us why you regard the information as confidential. 

As explained in our privacy notice, we will take full account of your explanation but cannot 

give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 



2 
 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 

allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 

children and the exploitation of birth mothers. These are human rights issues of the utmost 

seriousness and so the arrangements should be overseen by a senior and experienced judge. 

For this reason, these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 

should continue to be heard by lay justices, or whether they should be allocated to another 

level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 

judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 

exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 

the arrangements should be overseen by a senior and experienced judge. For this reason, these 

cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 

judges or higher. 

Paragraph 6.51 
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Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 

current allocation rules, or their reform along the lines that we discuss in Consultation 

Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 

duty to consider whether to make an order awarding the intended parents parental 

responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 

Chapter 8 that all intended parents (whether in the new pathway or not) automatically 

acquire parental responsibility if the child is living with or being cared for by them is not 

supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth and that the child’s best interests are the paramount consideration. 

Nothing about the transfer of parental responsibility should be automatic and all options should 

be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 6.58 
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Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 

should be reversed, so that a parental order report is released to the parties in the 

proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 

expenses of curators ad litem and reporting officers and, if so, how this should be 

addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 

for a parental order, the court may make any such interim order or orders for 

parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 

child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 

statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 

subject to the surrogate’s right to object. 
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Do consultees agree? 

NO 

 

I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 

recommendations* and the Hague Convention on the Protection of Children and Cooperation in 

respect of Intercountry Adoption of 1993. These require the birth mother to have legal 

parenthood and parental responsibility when the child is born and that her consent to giving up 

the child must be freely given AFTER the child's birth. I believe that this important safeguard 

against the sale of children and the exploitation of birth mothers should apply equally to 

surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 

all of the implications need to be fully understood. There is no evidence in the consultation paper 

that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 

birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 

mothers prior to the consultation. I do not agree that these claimed wishes alone justify 

measures that contravene the recommendations of the UN Special Rapporteur and the 

provisions of the Hague Convention that are designed to reduce the risk of the sale and 

trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 

condone a system that would require women to deliberately conceive and subsequently give 

birth with the expectation that they would have little or no legal responsibility for the child. The 

rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 

say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 8.13 

 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 

should be under a duty to keep a record of surrogacy arrangements under the new 

pathway to which they are a party, with such records being retained for a specified 

minimum period. 

Do consultees agree? 
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OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. 

 

1.9 We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 

should apply to traditional surrogacy arrangements with which a regulated surrogacy 

organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 

would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 

traditional, domestic surrogacy arrangement should prevent that arrangement from 

entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 

by the intended parents, for a fixed period after the birth of the child;  
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(2) this right to object should operate by the surrogate making her objection in writing 

within a defined period, with the objection being sent to both the intended parents 

and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 

week. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 

legal parenthood at birth and that the birth mother has only a limited time to object. This 

contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 

legal parent at birth and that all decisions involving legal parenthood and parental responsibility 

in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 

with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 

acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 

should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 

child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 

obtain legal parenthood. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 

birth of the child that they have no reason to believe that the surrogate has lacked 

capacity at any time during the period in which she had the right to object to the 

intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 

which she has the right to object to the intended parents acquiring legal parenthood, 

the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 

unable to provide the positive consent within the relevant period, the surrogacy 

arrangement should exit the new pathway and the intended parents should be able 

to make an application for a parental order. 
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Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 

result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 

should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 

her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 

recommendation* that all decisions involving legal parenthood and parental responsibility in 
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surrogacy arrangements should be taken by a court or other competent authority AFTER the 

birth and that the child’s best interests are the paramount consideration. A welfare assessment is 

an absolute requirement if an informed decision is to be made about the child’s best interest. 

Therefore, a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 

the birth of the child. Much can change in that time.  

 

The justification that a welfare assessment after the birth of the child is not necessary because 

parents of children born through the normal process are not subject to such checks does not 

hold. Pregnancy, birth and the post-partum changes are intense physical and existential 

experiences that change you and prime you to love and be sensitive to the new-born child and 

rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 

reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 

physiological and emotional resources, which means she has already made a huge and 

unquantifiable, nearly year-long, commitment to the child. This means her practical and 

emotional commitment to the child is already well-developed, giving her the best chance of 

surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 

and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 

does not in any way prepare you for the practical reality of caring for a new-born child and the 

long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 

under the new pathway, where the surrogate has exercised her right to object to the 

intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 

partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  
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There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 

financial gain. This risk is likely to increase if he or she does not have legal parenthood or 

parental responsibility for any children born of the arrangement. This is enough reason to reject 

this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 

have an implication for all children, all families because it would set a precedent. It should not be 

introduced without a full assessment of all the implications, including on the rights of mothers and 

children. There is no evidence that the law commissioners have carried out any such 

assessment. 

 

1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 

parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 

partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 

arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 

exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 

the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 

birth mother should always be the legal parent of the child at birth and this should not change if 

the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 

being registered as the parents before the expiry of the period allowed for the registration 

of the birth, provided that the intended parents have made a declaration to the effect that 
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the relevant criteria for the making of a parental order are satisfied, on registration of the 

stillbirth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 

situation. The birth mother should always be the legal parent of the child at birth and this should 

not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 

where the child dies before the making of the parental order, the surrogate should be able 

to consent to the intended parents being registered as the parents before the expiry of the 

period allowed for the registration of the birth, provided that the intended parents have 

made a declaration to the effect that the relevant criteria for the making of a parental order 

are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 

situation. The birth mother should always be the legal parent of the child at birth and if the child 

dies before the parental order, the registration of birth should accurately reflect that the birth 

mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 

whether, where the surrogate dies in childbirth or before the end of the period during which 

she can exercise her right to object, the arrangement should not proceed in the new 

pathway and the intended parents should be required to make an application for a 

parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 

both intended parents die during the surrogate’s pregnancy, the intended parents should 

be registered as the child’s parents on birth, subject to the surrogate not exercising her 

right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 

‘intended parents’ being registered as the legal parents in this situation. The birth mother should 

always be the legal parent of the child at birth and the registration of birth should accurately 

reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 

parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 

interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 

permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 

surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 

possible for the intended parents to be registered as the child’s parents, but that 

there should be a procedure for the surrogate to provide details of the intended 

parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 

arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 

deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 

applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 

there would only be a single applicant for a parental order in respect of the child 

concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 

notice to be given to the potential second intended parent of the application and an 

opportunity given to that party to provide notice of opposition within a brief period 

(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 

she should be required to make his or her own application within a brief period (say 

14 days), otherwise the application of the first intended parent will be determined by 

the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 

mother should be the legal parent at birth and all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth of the child with the best interests of the child being the paramount 

consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 

have proposed, leading to the acquisition of legal parenthood by the intended 

parents at birth; and 
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(2) if so, as to whether should this oversight be: 

(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 

legal parent and have parental responsibility at birth and all decisions involving legal parenthood 

and parental responsibility in surrogacy arrangements should be taken by a court or other 

competent authority AFTER the birth of the child based on the best interests of the child, as 

recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 

should be amended to provide for the court to have regard to additional specific 

factors in the situation where it is considering the arrangements for a child in the 

context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 

a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 

issues to be considered and is adequate as it is and conforms to the UN Special Rapporteur’s 

recommendation* that the child’s best interest is the paramount consideration. I therefore do not 

believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

 

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 

and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 

Regulations) should be further amended to provide for the court to have regard to 
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additional specific factors in the situation where it is considering whether to make a 

parental order; and 

(2) what those additional factors should be. 

The child’s best interests should drive all decisions when considering whether to make a parental 

order. The welfare checklist provides a comprehensive summary of the issues to be considered 

and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 

child’s best interest is the paramount consideration. I therefore do not believe any other factors 

should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 

amended to add the intended parents to the category of those who can apply for a section 

8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 

and her reproductive capacities in all surrogacy arrangements. The court should therefore 

always have oversight of the arrangements. I am also concerned that there should be no 

liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 

not believe that ‘intended parents’ should be added to the list of those who can apply for a 

section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement outside the new pathway, the intended parents should acquire parental 

responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 
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NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 

all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, as 

recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 

trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify measures that contravene recommendations of 

the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no legal 

responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 

be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 

and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 

have parental responsibility for the child where the child is living with, or being cared 

for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should acquire parentage or parental responsibility automatically. The birth mother 

should be the legal parent at birth and all decisions involving legal parenthood and parental 

responsibility in surrogacy arrangements should be taken by a court or other competent authority 

AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 
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the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 

sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify a measure that contravenes recommendations of 

the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no responsibility 

for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 

regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 

surrogate should retain parental responsibility for the child born as a result of the 

arrangement until the expiry of the period during which she can exercise her right to 

object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 

‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, with the 

child’s best interest the paramount consideration. This is the recommendation of the UN Special 

Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 

exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 8.139 
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Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 

responsibility by either the surrogate (or other legal parent), or the intended parents, 

during the period in which parental responsibility is shared; and 

(2) whether it should operate to restrict the exercise of parental responsibility by the 

party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 

legal parenthood and parental responsibility at and after the birth and all subsequent decisions 

involving legal parenthood and parental responsibility should be taken by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 

scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 

independent surrogacy arrangements, to tell us about their experience. In particular, we 

would be interested to hear about any health screening, counselling and legal advice that 

took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 

particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 

for ensuring that the organisation complies with regulation. 
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Do consultees agree?  

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.61 
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Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 

and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 

including the creation, maintenance and operation of necessary policies and 

procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.62 

 



23 
 

Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 

making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 

will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 

and will need to continuously seek new business and to convince or coerce more women to act 

as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 

prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 

otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 

facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 

that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 

rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 

offer matching and facilitation services in respect of surrogacy arrangements in the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 

outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 

facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 

organisations that offer matching and facilitation services without being regulated to do so, 

and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 

are provided by – because they would inevitably lead to an increase in surrogacy, which I 

consider a violation of the human rights of both women and children. Offering such services 

should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 

Authority be expanded to include the regulation of regulated surrogacy organisations, and 

oversight of compliance with the proposed legal requirements for the new pathway to legal 

parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 

apply to regulated surrogacy organisations, including which additional or new areas of 

regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 

(subject to the exception we provisionally propose in Consultation Question 88 in relation 

to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 

negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 

because I consider it a violation of the human rights of both women and the child. The idea of 

organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 

Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 

the exploitation of the prostitution of women – which includes deriving any form of benefit from 

women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 

should be removed, with the effect that there will be no restrictions on advertising anything 

that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 

Surrogacy is a violation of the human rights of both women and children, and enabling 

advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 

being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 

this proposal is implemented,  and  are likely present surrogacy ads to female 

students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 

their financial worries. The most disadvantaged young women would be the most vulnerable to 

this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 

we need to protect disadvantaged women from the temptation of renting their wombs. This 

means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 

order in respect of a child born of a surrogacy arrangement has been recorded in the 

Parental Order Register, the child should be able to access his or her original birth 

certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 

result in the intended parents being recorded as parents on the birth certificate, the full 

form of that certificate should make clear that the birth was the result of a surrogacy 

arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should be recorded as parents on the original birth certificate. The birth mother should 

be recorded as the birth mother on the birth certificate and all decisions involving legal 

parenthood and parental responsibility should be taken after the birth by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 

the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 

Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 

to changes to allow for the registration of three parents or for anyone other than the birth mother 

to be recorded as the mother on the original birth certificate. Such proposals could lead to the 

facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 

understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 

been the subject of a parental order should be able to access all the documents contained 

in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 

created to record the identity of the intended parents, the surrogate and the gamete 

donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 

outside the new pathway, provided that the information about who has contributed 

gametes for the conception of the child has been medically verified, and that the 

information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 

conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 

order should record full information about a child’s genetic heritage where available 

and established by DNA or medical evidence, recording the use of an anonymous 

gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. However, should surrogacy take place, it is important that the children have 

access to information about their origins and these proposals seem generally sound, except that 

the information held on gamete donors should also include identifying information – because 

otherwise it trivialises the creation of a child and denies the child the right to know her or his 

genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 

and the intended parents should be recorded in the national register of surrogacy 

arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 

trivialises the creation of a child and denies the child the right to know her or his genetic 

parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 

access the information recorded in the register from the age of 18 for identifying 

information, and 16 for non-identifying information (if such information is included on the 

register), provided that he or she has been given a suitable opportunity to receive 

counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 

access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 

sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 

a surrogacy arrangement to make a request for information to disclose whether a person 

whom he or she is intending to marry, or with whom he or she intends to enter into a civil 

partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 

through, the same surrogate, they should be able to access the register to identify each 

other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 

identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 

carried by a surrogate, and the surrogate’s own child, to access the register to identify 

each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 

whether details of an intended parent who is not a party to the application for a parental 

order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 

in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 

HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 

parent) is not required, namely where a person cannot be found or is incapable of 

giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 

any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 

surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 

intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 

consideration of the child’s welfare throughout his or her life guided by the factors 

set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 

with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 

intended parents or one of the intended parents must be domiciled or habitually resident in 

the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 

domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 

residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 

residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 

reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 

prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 

required to make a declaration in the surrogacy agreement that they intend for the child’s 

home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 

parents, provide gametes for the conception of the child, so that double donation of 

gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 

meaning that there is not an intended parent who is able to provide a gamete due to 

infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 

be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 

domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 

likely to result in an increase in surrogacy. I therefore do not believe that double donation should 

be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 

pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 



34 
 

Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 

cases outside the new pathway, the requirement should not apply, subject to medical 

necessity, if the court determines that the intended parents in good faith began the 

surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 

link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 

necessity, an exception should be made to allow a parental order to be granted to a single 

parent without a genetic link where the intended parent’s former partner provides gametes 

but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 

arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 

and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 

identifying the child’s genetic parents and the surrogate must be provided for entry on the 

national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 

any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 

mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 

agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 

conception of the child, that the genetic link is demonstrated to the court with 

medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 

in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 

order that the identity of the surrogate is entered on the national register of surrogacy 

agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 

parental order. The age of the intended parents should continue to be taken into account 

in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 

women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 

to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 

that society does not condone older people entering a surrogacy arrangement and will make it 

less likely that older people will go ahead with such an arrangement and present the court with a 

fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 

therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 

human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 

consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 

society does not consider it acceptable for older people to enter into a surrogacy arrangement 

and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 

that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 

18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 

age limits are set very carefully. What kind of society would want 18-year olds to believe that it 

would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 

they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 

(at the time of conception), in order for the court to have the power to make a parental 

order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 

violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 

as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 

suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 

childhood and has not yet had an opportunity to establish herself as an adult. This means that 

she is particularly vulnerable to coercion and manipulation. There should be a significantly older 

minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 

more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 

surrogate, and any intended parent providing gametes should be required for the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 

Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 

not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 

pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 

intending to enter into a surrogacy arrangement in the new pathway should be 

required to attend counselling with regard to the implications of entering into that 

arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 

requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 

the surrogate and the intended parents should take independent legal advice on the effect 

of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 

surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 

arrangement to be proceed under the new pathway where a person screened is unsuitable 

for having being convicted of, or received a police caution for, any offence appearing on a 

prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 

person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 

surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 

arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 

understand what pregnancy and childbirth are like and how they will change you until or unless 

you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 

pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 

Even the Kennel Club recognises that female dogs should not be allowed to undertake more 

than four pregnancies. It is abhorrent that female dogs have better protections than women 

would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 

surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 

production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 

receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 

relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 

additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 

essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 

entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 

and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 

self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 

above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 

had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 

means-tested social welfare benefits, how that has been addressed in their 

surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 

compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 

insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 

ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 

haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 

hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 

outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 

symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 

significant emotional and relationship difficulties. Infection may complicate healing, and some 

women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 

haemorrhage can be very significant, and potentially result in emergency hysterectomy and 

blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 

screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 

and the fact that some of these may not have been identified yet by researchers is also a real 

risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 

unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 

indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 

Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 

those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 

and although the maternal mortality rate is low, it can have significant sequelae, including renal 

failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 

permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 

and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 

can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 

C section may experience ongoing pain around the scar. Some sources quote this as affecting 

between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 

take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 

multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 

to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 

factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 

anxiety may be worsened by pregnancy. Other mental health conditions such as post-natal 

depression and postpartum psychosis can be fatal, and impact on a woman’s health for many 

years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 

and it does make me wonder how the list of complications was created. I’d also like to know what 

level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 

mandated to do so. This potentially creates a situation where some “luckier” women would 

receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 

surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 

compensation to the surrogate’s family in the event of the pregnancy resulting in the 

surrogate’s death, including through payment of the cost of life assurance for the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 

nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 

agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 

of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 

the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 

and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 

the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 

permits the intended parents to pay the surrogate for her services to be reduced in the 

event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 

to be able to be reduced in the event of a miscarriage or termination, whether such 

provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 

surrogates should be the same, whether the surrogacy follows our new pathway to 

parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 

being used, the only payments that should ever be made are essential and basic expenses for 

which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 

not discussed which they think intended parents should be able to agree to pay to the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 

intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 

limitations that are placed on payments to surrogates that we should consider as part of 

our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 

are provided. The judge or other competent authority should closely monitor all financial aspects 

of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 

parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 

arrangements, the competent authority should be totally independent and not, for example, an 

agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 

way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 

the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 

on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 

agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 

share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 

context to share with us their views on our proposed reforms and consultation questions in 

this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 

a child born through an international surrogacy arrangement as a British citizen and 

obtaining a passport for the child. In particular, we would be interested to hear how long 

the application took after the birth of the child, and any information consultees have about 

causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 

application process for obtaining registration of a child born from an international 

surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport in international surrogacy arrangements appears to contradict the UN Special 

Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 

children and the protection of the rights of the birth mother. I therefore strongly disagree with this 

proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 

applying for a visa for a child born through an international surrogacy arrangement. In 

particular, we would be interested to hear how long the application took after the birth of 

the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a visa in respect of a child born through an international surrogacy 

arrangement, before the child is born. The application will need to be completed after the 

birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport before the child is born in international surrogacy arrangements appears to contradict 

the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 

the Immigration Rules where the intended parents are not the legal parents of the child 

under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 

surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 

having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 

months of the child’s birth should be removed (regardless of whether the availability of the 

visa is brought within the Rules), if our provisional proposal to remove the time limit on 

applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for an EU Uniform Format Form in respect of a child born through an 

international surrogacy arrangement, before the child is born. The application will need to 

be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 

for the child before she or he is born in international surrogacy arrangements appears to 

contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 

the selling and trafficking of children and the protection of the rights of the birth mother. I 

therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 

applying for a EU Uniform Format Form for a child born through an international 

surrogacy arrangement. In particular we would be interested to hear how long the 

application took after the birth of the child, and any information consultees have of 

causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 

comprehensive guide for intended parents explaining the nationality and immigration 

consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 

violation of the human rights of women and children and all the other ways in which it is 

possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 

eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 

children born through international surrogacy arrangements, who are recognised as the 

legal parents of the child in the country of the child’s birth, should also be recognised as 

the child’s legal parents in the UK, without it being necessary for the intended parents to 

apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 

the domestic law and practice in the country in question provides protection against the 

exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 

that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 

Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 

and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 

mother to have legal parenthood and parental responsibility when the child is born and that her 

consent to giving up the child must be given AFTER the child's birth and that the transfer of 

‘parenthood’ should be overseen by the courts or a competent authority on an individual case 

by case basis, with the best interests of the child being the paramount consideration. This is an 

important safeguard against the sale of children and for the protection of the birth mother and I 

believe it should apply equally to international surrogacy arrangements. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 

involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 

of the child becoming the subject of a parental order, or its equivalent, in another 

jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 

intended parents to remove the child from the jurisdiction of the UK for this 

purpose and with the approval of the court and, if so, what form should that 

process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 

trafficking and exploitation. The process should include the same checks as would be used in 

an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 

paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 

civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 
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Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 

respect of intended parents, and that any such provision should be limited so that only 

one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 

 

Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 

take time off work before the birth of the child, whether for the purpose of induced 

lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 

facilities for any person at work who is a pregnant woman or nursing mother to rest under 

Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 

sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children. 

Paragraph 17.40 
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Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 

employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 

surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.56 

 

Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 

arrangements are dealt with by the health services, and whether there are reforms to law 

or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 

not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 

wishes or decisions in regards to her lifestyle or medical and health care, including during 

pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 

and being informed on these matters, she can withdraw her consent at any time for any or no 

reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 

this could reduce the standard of impartial care given to birth mothers and new-borns – 

especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 

reason to be extremely cautious about making changes that will increase the numbers of 

surrogacy births. 
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It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 

As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 

additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-

term negative effects on the well-being of both of them. This is likely to be the same for birth 

mothers and babies in surrogacy arrangements and so can be expected to place additional 

long-term pressures on the NHS and society as a whole. This has not been considered and 

there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 

that can have a long-term negative impact on the woman’s health, including premature death. 

Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 

when this isn’t in their best interests and there are worries about eugenics – where egg donors 

are selected on the basis of blonde hair, blue eyes and stereotypical measures of 

‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 

issues. There is no question about people’s thoughts about the NHS picking up the tab for the 

extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 

There appears to have been no evaluation of the size of the additional costs to the NHS and 

society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 

fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 

for prospective parents to indulge their parenting fantasies while denying patients access to 

drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 

England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 

that the birth mother has the right to change her mind at any time, for any or no reason. 

Healthcare professionals must accept that her wishes are paramount and that the ‘intended 

parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 

medical and health care, including during pregnancy, labour, childbirth and the postpartum 

period. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 

than normal to the possibility that she is being coerced and to ensure that they can speak to her 
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alone, including during labour, and that if she changes her mind about who is present in 

consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 

wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 

surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 

to the significant risk that women will be coerced into agreeing to participate in surrogacy 

arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 

more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 

and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 

route by which many women enter prostitution and is a major factor in preventing their exit. 

There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 

is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 

prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 

and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 

a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 

paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 

payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 
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Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 

surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 

which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 

 

Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 

tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 
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Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 

the current law where the intended parents are not the legal parents from birth of the 

child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 

cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 

counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 

legal advice discussed in Chapter 13; and 

(2) to draft, advise on and negotiate the written surrogacy agreement required for the 

new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 
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(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 

independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 
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Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 

their child(ren), including the cost of fertility treatment, payments to the surrogate 

and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 

arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 

addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 

decided that surrogacy is a positive thing and so legislation should enable it. This may be 

explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 

interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 

of surrogacy, and lawyers and other organisations who stand to make money from commercial 

surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 

in this endeavour. This is a major error, because just as all women are affected by the 

institution of prostitution, so all women will be affected by any opening up of commercial 

surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 

to break the legal and cultural recognition of the unique bond between birth mother and child – 

and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 

birth are a major step in this direction, and are likely to have a significant impact down the line – 

potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 

family members coercing a woman into engaging in commercial surrogacy for their (and not 

her) financial benefit. This will be a potential risk for thousands of women, which appears to 

have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 

(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 

be any evidence they have done so, because they have not provided their equality 

considerations and impact assessments. As surrogacy has a very different impact on women 

and children than on adult males, we believe the law commissioners are in breach of equality 

legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 

due regard to the need to: 

 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 

prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 

and those who do not. 

• Foster good relations between people who share a protected characteristic and those 

who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 

position relative to men’s, and the relationship between the sexes. Any loosening of the laws 

around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 

an impact on the relations between the different generations. Imagine the rage that young 

people may feel when they discover that their ‘parents’ not only bought them but took 

advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 

based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 

confers some kind of human right to surrogacy and the idea that a woman has a human right to 

be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 

the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 

the UN Special Rapporteur that are designed to guard against the sale of children and the 

exploitation of birth mothers, including: 

 

▪ The birth mother must be accorded the status of legal mother at birth and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 

▪ All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 

▪ The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 

▪ Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 

▪ Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 

being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 

guidelines. There are too many questions, they are too detailed and do not ask the important 

high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 

again from the position of women’s and children’s human rights. If it is found that there is no 

way to liberalise surrogacy law that is compliant with obligations under international treaties 

such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 

liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 

of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 

university), what is the name of your organisation? 

N/A 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 

organisation? 

(Required – Choose one response) 

• This is a personal response 

If other, please provide details: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 

describes you? 

(Choose one response) 

• Other individual- I am a woman who deeply considered surrogacy following a total 

hysterectomy & chemotherapy in 2012. My cancer was identified during my first IVF scan. I 

was 40 years old. The impact of sudden infertility was devastating. 

5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement email 

when you submit your response. 

6. What is your telephone number? 

Telephone number:  
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7. If you want the information that you provide in response to this consultation to be 

treated as confidential, please explain to us why you regard the information as confidential. 

As explained in our privacy notice, we will take full account of your explanation but cannot 

give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 

allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 

children and the exploitation of birth mothers. These are human rights issues of the utmost 

seriousness and so the arrangements should be overseen by a senior and experienced judge. 

For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 

should continue to be heard by lay justices, or whether they should be allocated to another 

level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 

judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 

exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 
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the arrangements should be overseen by a senior and experienced judge. For this reason these 

cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 

judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 

current allocation rules, or their reform along the lines that we discuss in Consultation 

Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 

duty to consider whether to make an order awarding the intended parents parental 

responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 

Chapter 8 that all intended parents (whether in the new pathway or not) automatically 

acquire parental responsibility if the child is living with or being cared for by them is not 

supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth and that the child’s best interests are the paramount consideration. 

Nothing about the transfer of parental responsibility should be automatic and all options should 

be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 
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Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 

should be reversed, so that a parental order report is released to the parties in the 

proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 

expenses of curators ad litem and reporting officers and, if so, how this should be 

addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 

for a parental order, the court may make any such interim order or orders for 

parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 

child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 

statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 

subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
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I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 

recommendations* and the Hague Convention on the Protection of Children and Cooperation in 

respect of Intercountry Adoption of 1993. These require the birth mother to have legal 

parenthood and parental responsibility when the child is born and that her consent to giving up 

the child must be freely given AFTER the child's birth. I believe that this important safeguard 

against the sale of children and the exploitation of birth mothers should apply equally to 

surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 

all of the implications need to be fully understood. There is no evidence in the consultation paper 

that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 

birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 

mothers prior to the consultation. I do not agree that these claimed wishes alone justify 

measures that contravene the recommendations of the UN Special Rapporteur and the 

provisions of the Hague Convention that are designed to reduce the risk of the sale and 

trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 

condone a system that would require women to deliberately conceive and subsequently give 

birth with the expectation that they would have little or no legal responsibility for the child. The 

rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 

say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 

should be under a duty to keep a record of surrogacy arrangements under the new 

pathway to which they are a party, with such records being retained for a specified 

minimum period. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. 
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1.9 We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 

should apply to traditional surrogacy arrangements with which a regulated surrogacy 

organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 

would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 

traditional, domestic surrogacy arrangement should prevent that arrangement from 

entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 

by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 

within a defined period, with the objection being sent to both the intended parents 

and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 

week. 

Do consultees agree? 
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NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 

legal parenthood at birth and that the birth mother has only a limited time to object. This 

contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 

legal parent at birth and that all decisions involving legal parenthood and parental responsibility 

in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 

with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 

acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 

should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 

child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 

obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 
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parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 

birth of the child that they have no reason to believe that the surrogate has lacked 

capacity at any time during the period in which she had the right to object to the 

intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 

which she has the right to object to the intended parents acquiring legal parenthood, 

the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 

unable to provide the positive consent within the relevant period, the surrogacy 

arrangement should exit the new pathway and the intended parents should be able 

to make an application for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 
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and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 

result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 

should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 

her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 

recommendation* that all decisions involving legal parenthood and parental responsibility in 

surrogacy arrangements should be taken by a court or other competent authority AFTER the 

birth and that the child’s best interests are the paramount consideration. A welfare assessment is 

an absolute requirement if an informed decision is to be made about the child’s best interest. 

Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 

the birth of the child. Much can change in that time.  
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The justification that a welfare assessment after the birth of the child is not necessary because 

parents of children born through the normal process are not subject to such checks does not 

hold. Pregnancy, birth and the post-partum changes are intense physical and existential 

experiences that change you and prime you to love and be sensitive to the new-born child and 

rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 

reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 

physiological and emotional resources, which means she has already made a huge and 

unquantifiable, nearly year-long, commitment to the child. This means her practical and 

emotional commitment to the child is already well-developed, giving her the best chance of 

surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 

and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 

does not in any way prepare you for the practical reality of caring for a new-born child and the 

long road of nurturing and shepherding him or her to adulthood. 

 

Focussing on the needs of the child should mean that if this is to be anything other than altruistic 

surrogacy, ‘intended parents’ should be assessed & supported within the same frameworks as 

would be the case with adoptive parents.  

It cannot be the case that by dint of their financial capabilities, some adults are able to purchase 

a child without Safeguarding assessments. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 

under the new pathway, where the surrogate has exercised her right to object to the 

intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 

partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 

financial gain. This risk is likely to increase if he or she does not have legal parenthood or 

parental responsibility for any children born of the arrangement. This is enough reason to reject 

this proposal. 
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However, it also represents a significant change in legal parenthood rules and would therefore 

have an implication for all children, all families because it would set a precedent. It should not be 

introduced without a full assessment of all the implications, including on the rights of mothers and 

children. There is no evidence that the law commissioners have carried out any such 

assessment. 

 

1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 

parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 

partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 

arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 

exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 

the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 

birth mother should always be the legal parent of the child at birth and this should not change if 

the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 

being registered as the parents before the expiry of the period allowed for the registration 

of the birth, provided that the intended parents have made a declaration to the effect that 

the relevant criteria for the making of a parental order are satisfied, on registration of the 

stillbirth. 

Do consultees agree? 
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NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 

situation. The birth mother should always be the legal parent of the child at birth and this should 

not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 

where the child dies before the making of the parental order, the surrogate should be able 

to consent to the intended parents being registered as the parents before the expiry of the 

period allowed for the registration of the birth, provided that the intended parents have 

made a declaration to the effect that the relevant criteria for the making of a parental order 

are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 

situation. The birth mother should always be the legal parent of the child at birth and if the child 

dies before the parental order, the registration of birth should accurately reflect that the birth 

mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 

whether, where the surrogate dies in childbirth or before the end of the period during which 

she can exercise her right to object, the arrangement should not proceed in the new 

pathway and the intended parents should be required to make an application for a 

parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 

 



13 
 

Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 

both intended parents die during the surrogate’s pregnancy, the intended parents should 

be registered as the child’s parents on birth, subject to the surrogate not exercising her 

right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 

‘intended parents’ being registered as the legal parents in this situation. The birth mother should 

always be the legal parent of the child at birth and the registration of birth should accurately 

reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 

parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 

interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 

permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 

surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 

possible for the intended parents to be registered as the child’s parents, but that 

there should be a procedure for the surrogate to provide details of the intended 

parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 

arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 

deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 

applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 

there would only be a single applicant for a parental order in respect of the child 

concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 

notice to be given to the potential second intended parent of the application and an 

opportunity given to that party to provide notice of opposition within a brief period 

(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 

she should be required to make his or her own application within a brief period (say 

14 days), otherwise the application of the first intended parent will be determined by 

the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 

mother should be the legal parent at birth and all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth of the child with the best interests of the child being the paramount 

consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 

have proposed, leading to the acquisition of legal parenthood by the intended 

parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 

legal parent and have parental responsibility at birth and all decisions involving legal parenthood 

and parental responsibility in surrogacy arrangements should be taken by a court or other 

competent authority AFTER the birth of the child based on the best interests of the child, as 

recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 

should be amended to provide for the court to have regard to additional specific 

factors in the situation where it is considering the arrangements for a child in the 

context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 

a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 

issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 

recommendation* that the child’s best interest is the paramount consideration. I therefore do not 

believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 

and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 

Regulations) should be further amended to provide for the court to have regard to 

additional specific factors in the situation where it is considering whether to make a 

parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 

order. The welfare checklist provides a comprehensive summary of the issues to be considered 

and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 

child’s best interest is the paramount consideration. I therefore do not believe any other factors 

should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 

amended to add the intended parents to the category of those who can apply for a section 

8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 

and her reproductive capacities in all surrogacy arrangements. The court should therefore 

always have oversight of the arrangements. I am also concerned that there should be no 

liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 

not believe that ‘intended parents’ should be added to the list of those who can apply for a 

section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement outside the new pathway, the intended parents should acquire parental 

responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 

all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 

trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify measures that contravene recommendations of 

the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no legal 

responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 

be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 

and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 

have parental responsibility for the child where the child is living with, or being cared 

for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should acquire parentage or parental responsibility automatically. The birth mother 

should be the legal parent at birth and all decisions involving legal parenthood and parental 

responsibility in surrogacy arrangements should be taken by a court or other competent authority 

AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 

the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 

sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no responsibility 

for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 

regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 

surrogate should retain parental responsibility for the child born as a result of the 

arrangement until the expiry of the period during which she can exercise her right to 

object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 

‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, with the 

child’s best interest the paramount consideration. This is the recommendation of the UN Special 

Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 

exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 

responsibility by either the surrogate (or other legal parent), or the intended parents, 

during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 

party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 

legal parenthood and parental responsibility at and after the birth and all subsequent decisions 

involving legal parenthood and parental responsibility should be taken by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 

scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 

independent surrogacy arrangements, to tell us about their experience. In particular, we 

would be interested to hear about any health screening, counselling and legal advice that 

took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 

particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 

for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 

and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 

including the creation, maintenance and operation of necessary policies and 

procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 

making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 

will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 

and will need to continuously seek new business and to convince or coerce more women to act 

as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 

prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 

otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 

facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 

that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 

rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 

offer matching and facilitation services in respect of surrogacy arrangements in the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 

outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 

facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 

organisations that offer matching and facilitation services without being regulated to do so, 

and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 

are provided by – because they would inevitably lead to an increase in surrogacy, which I 

consider a violation of the human rights of both women and children. Offering such services 

should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 

Authority be expanded to include the regulation of regulated surrogacy organisations, and 

oversight of compliance with the proposed legal requirements for the new pathway to legal 

parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 

apply to regulated surrogacy organisations, including which additional or new areas of 

regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 

(subject to the exception we provisionally propose in Consultation Question 88 in relation 

to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 

negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 

because I consider it a violation of the human rights of both women and the child. The idea of 

organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 

Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 

the exploitation of the prostitution of women – which includes deriving any form of benefit from 

women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 

should be removed, with the effect that there will be no restrictions on advertising anything 

that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 

Surrogacy is a violation of the human rights of both women and children, and enabling 

advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 

being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 

this proposal is implemented,  and  are likely present surrogacy ads to female 

students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 

their financial worries. The most disadvantaged young women would be the most vulnerable to 

this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 

we need to protect disadvantaged women from the temptation of renting their wombs. This 

means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 

order in respect of a child born of a surrogacy arrangement has been recorded in the 

Parental Order Register, the child should be able to access his or her original birth 

certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 

result in the intended parents being recorded as parents on the birth certificate, the full 

form of that certificate should make clear that the birth was the result of a surrogacy 

arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should be recorded as parents on the original birth certificate. The birth mother should 

be recorded as the birth mother on the birth certificate and all decisions involving legal 

parenthood and parental responsibility should be taken after the birth by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 

the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 

Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 

to changes to allow for the registration of three parents or for anyone other than the birth mother 

to be recorded as the mother on the original birth certificate. Such proposals could lead to the 

facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 

understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 

been the subject of a parental order should be able to access all the documents contained 

in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 

created to record the identity of the intended parents, the surrogate and the gamete 

donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 

outside the new pathway, provided that the information about who has contributed 

gametes for the conception of the child has been medically verified, and that the 

information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 

conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 

order should record full information about a child’s genetic heritage where available 

and established by DNA or medical evidence, recording the use of an anonymous 

gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. However, should surrogacy take place, it is important that the children have 

access to information about their origins and these proposals seem generally sound, except that 

the information held on gamete donors should also include identifying information – because 

otherwise it trivialises the creation of a child and denies the child the right to know her or his 

genetic parentage. 

 

There is a wealth of understanding of how important it is for children who have been adopted to 

be able to trace their parents. Children if born of surrogacy must be able to have the same level 

of access to identifying information about gamete donors as well as those involved in any 

surrogacy arrangement. The needs of the child must be prioritised above those of the adults 

involved. 

Paragraph 10.102 
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Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 

and the intended parents should be recorded in the national register of surrogacy 

arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 

trivialises the creation of a child and denies the child the right to know her or his genetic 

parentage. 

Paragraph 10.104 

 

Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 

access the information recorded in the register from the age of 18 for identifying 

information, and 16 for non-identifying information (if such information is included on the 

register), provided that he or she has been given a suitable opportunity to receive 

counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 

access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 

sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 
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Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 

a surrogacy arrangement to make a request for information to disclose whether a person 

whom he or she is intending to marry, or with whom he or she intends to enter into a civil 

partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 

through, the same surrogate, they should be able to access the register to identify each 

other, if they both wish to do so. 

Do consultees agree? 

YES 

 

1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 

identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 

carried by a surrogate, and the surrogate’s own child, to access the register to identify 

each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 
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Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 

whether details of an intended parent who is not a party to the application for a parental 

order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 

in the register. 

Paragraph 10.128 

 

Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 

HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 

parent) is not required, namely where a person cannot be found or is incapable of 

giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 

any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 

surrogate and any other legal parent, or 
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(b) following a determination by the court that the child should live with the 

intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 

consideration of the child’s welfare throughout his or her life guided by the factors 

set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 

with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 

intended parents or one of the intended parents must be domiciled or habitually resident in 

the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 

domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 

residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 

residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 
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Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 

reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 

prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 

 

Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 

required to make a declaration in the surrogacy agreement that they intend for the child’s 

home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 

parents, provide gametes for the conception of the child, so that double donation of 

gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 

meaning that there is not an intended parent who is able to provide a gamete due to 

infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 

be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 
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In the event of circumstances where neither ‘intended parent’ has a genetic link then this is 

adoption without any of the checks, assessments or safeguards. That this will likely be possible 

only to those with significant wealth is deeply concerning. 

 

How can it be considered that two adults have the ‘right’ to acquire a child which they have no 

genetic link to? 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 

domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 

likely to result in an increase in surrogacy. I therefore do not believe that double donation should 

be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 

pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 

Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 

cases outside the new pathway, the requirement should not apply, subject to medical 

necessity, if the court determines that the intended parents in good faith began the 

surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 

link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 
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Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 

necessity, an exception should be made to allow a parental order to be granted to a single 

parent without a genetic link where the intended parent’s former partner provides gametes 

but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

In such a situation, this should follow adoption protocols. 

Paragraph 12.76 

 

Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 

arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 

and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 

identifying the child’s genetic parents and the surrogate must be provided for entry on the 

national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 
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I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 

any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 

mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 

agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 

conception of the child, that the genetic link is demonstrated to the court with 

medical or DNA evidence. 

While I oppose paid surrogacy and want to see it banned, I support this condition for a parental 

order in the circumstances described in both (1) and (2). 

 

1.81 We provisionally propose that it should be a condition for the application of a parental 

order that the identity of the surrogate is entered on the national register of surrogacy 

agreements. 

Do consultees agree? 

YES 

 

While I oppose paid surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 

parental order. The age of the intended parents should continue to be taken into account 

in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 

to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 

that society does not condone older people entering a surrogacy arrangement and will make it 

less likely that older people will go ahead with such an arrangement and present the court with a 

fait accompli. 
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Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 

therefore imperative that age limits are set very carefully. 

 

How is it the case that age is a relevant factor in adoption & the parallels here are not 

recognised? 

The primary focus must be on the needs of the child.  

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a maximum age limit for ‘intended parents’ and it should be based on 

current adoption protocols, informed by best evidence based practice. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 

human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 

consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 

society does not consider it acceptable for older people to enter into a surrogacy arrangement 

and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 

that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 

18. I suggest that 25 would be more appropriate. 

 

It is important that the age is beyond standard university age etc 

Young women who may be considering entering a surrogacy agreement must be protected. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 

age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
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would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 

they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 

(at the time of conception), in order for the court to have the power to make a parental 

order. 

Do consultees agree? 

OTHER 

 

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 

as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 

should be a significantly older minimum age for entering into a surrogacy arrangement and I 

suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 

childhood and has not yet had an opportunity to establish herself as an adult. This means that 

she is particularly vulnerable to coercion and manipulation. There should be a significantly older 

minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 

more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  
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Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 

surrogate, and any intended parent providing gametes should be required for the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 

Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 

not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 

pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 

intending to enter into a surrogacy arrangement in the new pathway should be 

required to attend counselling with regard to the implications of entering into that 

arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 

requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 
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Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 

the surrogate and the intended parents should take independent legal advice on the effect 

of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 

 

Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 

surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 

arrangement to be proceed under the new pathway where a person screened is unsuitable 

for having being convicted of, or received a police caution for, any offence appearing on a 

prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 

person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 
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Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 

surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

Society should not condone women who have never had a child of their own entering an 

arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 

understand what pregnancy and childbirth are like and how they will change you until or unless 

you have had that experience yourself. 

Paragraph 13.95 

 

Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 

pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO this is appalling lack of safeguarding. 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 

Even the Kennel Club recognises that female dogs should not be allowed to undertake more 

than four pregnancies. It is abhorrent that female dogs have better protections than women 

would have under this proposal. 

Paragraph 13.99 
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Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 

surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 

production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 

receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on paid surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.16 

 

Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 

relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on paid surrogacy in the UK. If surrogacy is accepted, however, 

legislation should allow no payments to the birth mother above the actual essential costs of the 
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pregnancy and birth – such as medical supplies, extra food and vitamins, and travel to medical 

appointments – backed up by receipts. 

Paragraph 15.22 

 

Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 

additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 

essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on paid surrogacy in the UK. If surrogacy is accepted, however, 

legislation should allow no payments to the birth mother above the actual essential costs of the 

pregnancy and birth – such as medical supplies, extra food and vitamins, and travel to medical 

appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 

entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 

and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on paid surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 

self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on paid surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 

above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 

had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 

means-tested social welfare benefits, how that has been addressed in their 

surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 

compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 

insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 

ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 

haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 

hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 

outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 

symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 

significant emotional and relationship difficulties. Infection may complicate healing, and some 

women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 

haemorrhage can be very significant, and potentially result in emergency hysterectomy and 

blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 

screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 

and the fact that some of these may not have been identified yet by researchers is also a real 

risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 

unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 

indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 

Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 

those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 

and although the maternal mortality rate is low, it can have significant sequelae, including renal 

failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 

permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 

and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 

can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 

C section may experience ongoing pain around the scar. Some sources quote this as affecting 

between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 

take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 

multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 

to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 

factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 

anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 

depression and post partum psychosis can be fatal, and impact on a woman’s health for many 

years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 

and it does make me wonder how the list of complications was created. I’d also like to know what 

level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 

mandated to do so. This potentially creates a situation where some “luckier” women would 

receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 

surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on paid surrogacy in the UK.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on paid surrogacy in the UK. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 

compensation to the surrogate’s family in the event of the pregnancy resulting in the 

surrogate’s death, including through payment of the cost of life assurance for the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on paid surrogacy in the UK. If surrogacy is accepted, however, 

legislation should allow no payments to the birth mother above actual essential costs, backed up 

by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 

nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts beyond 

the smallest of tokens. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 

agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 

of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on paid surrogacy in the UK. If surrogacy is accepted, however, 

legislation should allow no payments to the birth mother above actual essential costs, backed up 

by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

I regard the language used as highly dangerous. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 
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(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on paid surrogacy in the UK. If surrogacy is accepted, however, 

legislation should allow no payments to the birth mother above actual essential costs, backed up 

by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 

the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 

and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on paid surrogacy in the UK. If surrogacy is accepted, however, 

legislation should allow no payments to the birth mother above actual essential costs, backed up 

by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 

the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 

permits the intended parents to pay the surrogate for her services to be reduced in the 

event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on paid surrogacy in the UK. If surrogacy is accepted, however, 

legislation should allow no payments to the birth mother above actual essential costs, backed up 

by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 

to be able to be reduced in the event of a miscarriage or termination, whether such 

provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on paid surrogacy in the UK. If surrogacy is accepted, however, 

legislation should allow no payments to the birth mother above actual essential costs, backed up 

by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 

surrogates should be the same, whether the surrogacy follows our new pathway to 

parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 

being used, the only payments that should ever be made are essential and basic expenses for 

which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 

not discussed which they think intended parents should be able to agree to pay to the 

surrogate. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on paid surrogacy in the UK. If surrogacy is accepted, however, 

legislation should allow no payments to the birth mother above actual essential costs, backed up 

by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 

intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on paid surrogacy in the UK. If surrogacy is accepted, however, 

legislation should allow no payments to the birth mother above actual essential costs, backed up 

by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 

limitations that are placed on payments to surrogates that we should consider as part of 

our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 

are provided. The judge or other competent authority should closely monitor all financial aspects 

of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 

parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 

arrangements, the competent authority should be totally independent and not, for example, an 

agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 

way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 

the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 

on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 

agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 

share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 

context to share with us their views on our proposed reforms and consultation questions in 

this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 

a child born through an international surrogacy arrangement as a British citizen and 

obtaining a passport for the child. In particular, we would be interested to hear how long 

the application took after the birth of the child, and any information consultees have about 

causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 

application process for obtaining registration of a child born from an international 

surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport in international surrogacy arrangements appears to contradict the UN Special 

Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 

children and the protection of the rights of the birth mother. I therefore strongly disagree with this 

proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 

applying for a visa for a child born through an international surrogacy arrangement. In 

particular, we would be interested to hear how long the application took after the birth of 

the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a visa in respect of a child born through an international surrogacy 

arrangement, before the child is born. The application will need to be completed after the 

birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport before the child is born in international surrogacy arrangements appears to contradict 

the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 

the Immigration Rules where the intended parents are not the legal parents of the child 

under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 

surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 

having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 

months of the child’s birth should be removed (regardless of whether the availability of the 

visa is brought within the Rules), if our provisional proposal to remove the time limit on 

applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a EU Uniform Format Form in respect of a child born through an 

international surrogacy arrangement, before the child is born. The application will need to 

be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 

for the child before she or he is born in international surrogacy arrangements appears to 

contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 

the selling and trafficking of children and the protection of the rights of the birth mother. I 

therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 

applying for a EU Uniform Format Form for a child born through an international 

surrogacy arrangement. In particular we would be interested to hear how long the 

application took after the birth of the child, and any information consultees have of 

causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 

comprehensive guide for intended parents explaining the nationality and immigration 

consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 

violation of the human rights of women and children and all the other ways in which it is 

possible for people to enjoy children in their lives. 

Paragraph 16.82 

 



58 
 

Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 

eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 

children born through international surrogacy arrangements, who are recognised as the 

legal parents of the child in the country of the child’s birth, should also be recognised as 

the child’s legal parents in the UK, without it being necessary for the intended parents to 

apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 

the domestic law and practice in the country in question provides protection against the 

exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 

that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 

Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 

and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 

mother to have legal parenthood and parental responsibility when the child is born and that her 

consent to giving up the child must be given AFTER the child's birth and that the transfer of 

‘parenthood’ should be overseen by the courts or a competent authority on an individual case 

by case basis, with the best interests of the child being the paramount consideration. This is an 

important safeguard against the sale of children and for the protection of the birth mother and I 

believe it should apply equally to international surrogacy arrangements. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 

involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 

of the child becoming the subject of a parental order, or its equivalent, in another 

jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 

intended parents to remove the child from the jurisdiction of the UK for this 

purpose and with the approval of the court and, if so, what form should that 

process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 

trafficking and exploitation. The process should include the same checks as would be used in 

an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 

paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 

civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 

respect of intended parents, and that any such provision should be limited so that only 

one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 

take time off work before the birth of the child, whether for the purpose of induced 

lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 

facilities for any person at work who is a pregnant woman or nursing mother to rest under 

Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 

sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 

employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 

surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 

arrangements are dealt with by the health services, and whether there are reforms to law 

or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 

not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 

wishes or decisions in regards to her lifestyle or medical and health care, including during 

pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 

and being informed on these matters, she can withdraw her consent at any time for any or no 

reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 

this could reduce the standard of impartial care given to birth mothers and new-borns – 

especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 

reason to be extremely cautious about making changes that will increase the numbers of 

surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 

As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 

additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-

term negative effects on the well-being of both of them. This is likely to be the same for birth 

mothers and babies in surrogacy arrangements and so can be expected to place additional 

long-term pressures on the NHS and society as a whole. This has not been considered and 

there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 

that can have a long-term negative impact on the woman’s health, including premature death. 

Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 

when this isn’t in their best interests and there are worries about eugenics – where egg donors 

are selected on the basis of blonde hair, blue eyes and stereotypical measures of 

‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 

issues. There is no question about people’s thoughts about the NHS picking up the tab for the 

extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 

society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 

fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 

for prospective parents to indulge their parenting fantasies while denying patients access to 

drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 

England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 

that the birth mother has the right to change her mind at any time, for any or no reason. 

Healthcare professionals must accept that her wishes are paramount and that the ‘intended 

parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 

medical and health care, including during pregnancy, labour, childbirth and the postpartum 

period. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 

than normal to the possibility that she is being coerced and to ensure that they can speak to her 

alone, including during labour, and that if she changes her mind about who is present in 

consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 

wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 

surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 

to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 

more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 

and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 

route by which many women enter prostitution and is a major factor in preventing their exit. 

There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 

is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 

prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 

and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 

a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 

paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 

payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 

surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 

which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 

tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 

the current law where the intended parents are not the legal parents from birth of the 

child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 

cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 

counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 

legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 

new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 

independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 

their child(ren), including the cost of fertility treatment, payments to the surrogate 

and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 

arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 

addressed in this chapter, or the preceding chapters, of this paper. 

This consultation has been insufficiently designed & advertised. I only became aware of it 

yesterday. I am deeply concerned by what seems significant bias in favour of paid surrogacy 

with the focus on clarifying details rather than considering the deeper & wider ethical issues. 

 

The UK has sound safeguarding frameworks which rightly centre the needs of the child. The 

proposed pathway moves significantly & dangerously away from this premis to a US style which 

focusses on the ‘rights’ of the adults described as ‘intended parents’. This is a profound & 

dangerous mistake. 

 

I have personal experience of childlessness & so have both empathy & understanding for how 

desperate people can feel when they are unable to have children of their own. I was in the 

privileged position to have been able to consider the possibility of paid surrogacy & it was whilst 

doing so that I concluded that it represents profound & unacceptable risks to the child & mother. 

The state has a responsibility to protect the child, vulnerable women who may be coerced into a 

dangerous & harmful situation and also adults who in their grief of infertility will grasp at 

opportunities to obtain a child.  

 

Adults do not have the right to have children. 

Children’s rights & safeguards must be prioritised & be the centre of all decisions. 

There are many other ways to parent children and these should be promoted by the state 

alongside sufficient counselling services & support for people experiencing forced childlessness 

& infertility. 

 

It seems that before the law commissioners designed this consultation, they had already 

decided that surrogacy is a positive thing and so legislation should enable it. This may be 

explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 

interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 

of surrogacy, and lawyers and other organisations who stand to make money from commercial 

surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 

in this endeavour. This is a major error, because just as all women are affected by the 

institution of prostitution, so all women will be affected by any opening up of commercial 

surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 

to break the legal and cultural recognition of the unique bond between birth mother and child – 

and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 

birth are a major step in this direction, and are likely to have a significant impact down the line – 

potentially affecting the status of all women.  
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Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 

family members coercing a woman into engaging in commercial surrogacy for their (and not 

her) financial benefit. This will be a potential risk for thousands of women, which appears to 

have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 

(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 

be any evidence they have done so, because they have not provided their equality 

considerations and impact assessments. As surrogacy has a very different impact on women 

and children than on adult males, we believe the law commissioners are in breach of equality 

legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 

due regard to the need to: 

 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 

prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 

and those who do not. 

• Foster good relations between people who share a protected characteristic and those 

who do not. 

 

There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 

position relative to men’s, and the relationship between the sexes. Any loosening of the laws 

around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 

an impact on the relations between the different generations. Imagine the rage that young 

people may feel when they discover that their ‘parents’ not only bought them but took 

advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 

based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 

confers some kind of human right to surrogacy and the idea that a woman has a human right to 

be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 

the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 

the UN Special Rapporteur that are designed to guard against the sale of children and the 

exploitation of birth mothers, including: 

 

▪ The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 

▪ All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 
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▪ The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 

▪ Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 

▪ Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 

being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 

guidelines. There are too many questions, they are too detailed and do not ask the important 

high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

Due to the timescales involved and the inaccessible nature of the document I have used the 

Nordic Model Now’s template responses & added comments of my own. 

 

I would urge the commission to engage as a matter of urgency with women’s groups familiar 

with & campaigning for the rights of women to be free from exploitation, alongside stakeholders 

with expertise in child trafficking & abuse. 

 

For all these reasons, the law commissioners should go back to the drawing board and start 

again from the position of women’s and children’s human rights. If it is found that there is no 

way to liberalise surrogacy law that is compliant with obligations under international treaties 

such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 

liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 

of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 

university), what is the name of your organisation? 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 

organisation? 

This is a personal response 

 

4. If responding to this consultation in a personal capacity, which term below best 

describes you? 

Other individual (mother) 

 

5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement email 

when you submit your response. 

6. What is your telephone number? 

Telephone number:  

 

7. If you want the information that you provide in response to this consultation to be 

treated as confidential, please explain to us why you regard the information as confidential. 

As explained in our privacy notice, we will take full account of your explanation but cannot 

give an assurance that confidentiality can be maintained in all circumstances. 
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Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 

allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 

children and the exploitation of birth mothers. These are human rights issues of the utmost 

seriousness and so the arrangements should be overseen by a senior and experienced judge. 

For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 

should continue to be heard by lay justices, or whether they should be allocated to another 

level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 

judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 

exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 

the arrangements should be overseen by a senior and experienced judge. For this reason these 

cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 

judges or higher. 

Paragraph 6.51 
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Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 

current allocation rules, or their reform along the lines that we discuss in Consultation 

Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 

duty to consider whether to make an order awarding the intended parents parental 

responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 

Chapter 8 that all intended parents (whether in the new pathway or not) automatically 

acquire parental responsibility if the child is living with or being cared for by them is not 

supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth and that the child’s best interests are the paramount consideration. 

Nothing about the transfer of parental responsibility should be automatic and all options should 

be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 
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Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 

should be reversed, so that a parental order report is released to the parties in the 

proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 

expenses of curators ad litem and reporting officers and, if so, how this should be 

addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 

for a parental order, the court may make any such interim order or orders for 

parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 

child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 

statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 

subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
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I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 

recommendations* and the Hague Convention on the Protection of Children and Cooperation in 

respect of Intercountry Adoption of 1993. These require the birth mother to have legal 

parenthood and parental responsibility when the child is born and that her consent to giving up 

the child must be freely given AFTER the child's birth. I believe that this important safeguard 

against the sale of children and the exploitation of birth mothers should apply equally to 

surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 

all of the implications need to be fully understood. There is no evidence in the consultation paper 

that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 

birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 

mothers prior to the consultation. I do not agree that these claimed wishes alone justify 

measures that contravene the recommendations of the UN Special Rapporteur and the 

provisions of the Hague Convention that are designed to reduce the risk of the sale and 

trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 

condone a system that would require women to deliberately conceive and subsequently give 

birth with the expectation that they would have little or no legal responsibility for the child. The 

rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 

say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 

should be under a duty to keep a record of surrogacy arrangements under the new 

pathway to which they are a party, with such records being retained for a specified 

minimum period. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. 
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1.9 We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 

should apply to traditional surrogacy arrangements with which a regulated surrogacy 

organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 

would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 

traditional, domestic surrogacy arrangement should prevent that arrangement from 

entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 

by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 

within a defined period, with the objection being sent to both the intended parents 

and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 

week. 

Do consultees agree? 
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NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 

legal parenthood at birth and that the birth mother has only a limited time to object. This 

contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 

legal parent at birth and that all decisions involving legal parenthood and parental responsibility 

in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 

with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 

acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 

should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 

child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 

obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 
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parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 

birth of the child that they have no reason to believe that the surrogate has lacked 

capacity at any time during the period in which she had the right to object to the 

intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 

which she has the right to object to the intended parents acquiring legal parenthood, 

the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 

unable to provide the positive consent within the relevant period, the surrogacy 

arrangement should exit the new pathway and the intended parents should be able 

to make an application for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 
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and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 

result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 

should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 

her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 

recommendation* that all decisions involving legal parenthood and parental responsibility in 

surrogacy arrangements should be taken by a court or other competent authority AFTER the 

birth and that the child’s best interests are the paramount consideration. A welfare assessment is 

an absolute requirement if an informed decision is to be made about the child’s best interest. 

Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 

the birth of the child. Much can change in that time.  
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The justification that a welfare assessment after the birth of the child is not necessary because 

parents of children born through the normal process are not subject to such checks does not 

hold. Pregnancy, birth and the post-partum changes are intense physical and existential 

experiences that change you and prime you to love and be sensitive to the new-born child and 

rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 

reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 

physiological and emotional resources, which means she has already made a huge and 

unquantifiable, nearly year-long, commitment to the child. This means her practical and 

emotional commitment to the child is already well-developed, giving her the best chance of 

surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 

and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 

does not in any way prepare you for the practical reality of caring for a new-born child and the 

long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 

under the new pathway, where the surrogate has exercised her right to object to the 

intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 

partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 

financial gain. This risk is likely to increase if he or she does not have legal parenthood or 

parental responsibility for any children born of the arrangement. This is enough reason to reject 

this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 

have an implication for all children, all families because it would set a precedent. It should not be 

introduced without a full assessment of all the implications, including on the rights of mothers and 

children. There is no evidence that the law commissioners have carried out any such 

assessment. 
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1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 

parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 

partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 

arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 

exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 

the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 

birth mother should always be the legal parent of the child at birth and this should not change if 

the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 

being registered as the parents before the expiry of the period allowed for the registration 

of the birth, provided that the intended parents have made a declaration to the effect that 

the relevant criteria for the making of a parental order are satisfied, on registration of the 

stillbirth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 

situation. The birth mother should always be the legal parent of the child at birth and this should 

not change if the child is stillborn and the registration should accurately reflect this. 
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Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 

where the child dies before the making of the parental order, the surrogate should be able 

to consent to the intended parents being registered as the parents before the expiry of the 

period allowed for the registration of the birth, provided that the intended parents have 

made a declaration to the effect that the relevant criteria for the making of a parental order 

are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 

situation. The birth mother should always be the legal parent of the child at birth and if the child 

dies before the parental order, the registration of birth should accurately reflect that the birth 

mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 

whether, where the surrogate dies in childbirth or before the end of the period during which 

she can exercise her right to object, the arrangement should not proceed in the new 

pathway and the intended parents should be required to make an application for a 

parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 

both intended parents die during the surrogate’s pregnancy, the intended parents should 

be registered as the child’s parents on birth, subject to the surrogate not exercising her 

right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 

‘intended parents’ being registered as the legal parents in this situation. The birth mother should 

always be the legal parent of the child at birth and the registration of birth should accurately 

reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 

parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 

interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 

permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 

surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 

possible for the intended parents to be registered as the child’s parents, but that 

there should be a procedure for the surrogate to provide details of the intended 

parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 

arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 

deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 

applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 

there would only be a single applicant for a parental order in respect of the child 

concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 

notice to be given to the potential second intended parent of the application and an 

opportunity given to that party to provide notice of opposition within a brief period 

(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 

she should be required to make his or her own application within a brief period (say 

14 days), otherwise the application of the first intended parent will be determined by 

the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 

mother should be the legal parent at birth and all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth of the child with the best interests of the child being the paramount 

consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 

have proposed, leading to the acquisition of legal parenthood by the intended 

parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 

legal parent and have parental responsibility at birth and all decisions involving legal parenthood 

and parental responsibility in surrogacy arrangements should be taken by a court or other 

competent authority AFTER the birth of the child based on the best interests of the child, as 

recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 

should be amended to provide for the court to have regard to additional specific 

factors in the situation where it is considering the arrangements for a child in the 

context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 

a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 

issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 

recommendation* that the child’s best interest is the paramount consideration. I therefore do not 

believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 

and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 

Regulations) should be further amended to provide for the court to have regard to 

additional specific factors in the situation where it is considering whether to make a 

parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 

order. The welfare checklist provides a comprehensive summary of the issues to be considered 

and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 

child’s best interest is the paramount consideration. I therefore do not believe any other factors 

should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 

amended to add the intended parents to the category of those who can apply for a section 

8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 

and her reproductive capacities in all surrogacy arrangements. The court should therefore 

always have oversight of the arrangements. I am also concerned that there should be no 

liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 

not believe that ‘intended parents’ should be added to the list of those who can apply for a 

section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement outside the new pathway, the intended parents should acquire parental 

responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 

all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 

trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify measures that contravene recommendations of 

the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no legal 

responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 

be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 

and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 

have parental responsibility for the child where the child is living with, or being cared 

for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should acquire parentage or parental responsibility automatically. The birth mother 

should be the legal parent at birth and all decisions involving legal parenthood and parental 

responsibility in surrogacy arrangements should be taken by a court or other competent authority 

AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 

the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 

sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no responsibility 

for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 

regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 

surrogate should retain parental responsibility for the child born as a result of the 

arrangement until the expiry of the period during which she can exercise her right to 

object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 

‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, with the 

child’s best interest the paramount consideration. This is the recommendation of the UN Special 

Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 

exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 

responsibility by either the surrogate (or other legal parent), or the intended parents, 

during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 

party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 

legal parenthood and parental responsibility at and after the birth and all subsequent decisions 

involving legal parenthood and parental responsibility should be taken by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 

scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 

independent surrogacy arrangements, to tell us about their experience. In particular, we 

would be interested to hear about any health screening, counselling and legal advice that 

took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 

particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 

for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 

and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 

including the creation, maintenance and operation of necessary policies and 

procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 

making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 

will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 

and will need to continuously seek new business and to convince or coerce more women to act 

as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 

prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 

otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 

facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 

that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 

rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 

offer matching and facilitation services in respect of surrogacy arrangements in the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 

outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 

facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 

organisations that offer matching and facilitation services without being regulated to do so, 

and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 

are provided by – because they would inevitably lead to an increase in surrogacy, which I 

consider a violation of the human rights of both women and children. Offering such services 

should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 

Authority be expanded to include the regulation of regulated surrogacy organisations, and 

oversight of compliance with the proposed legal requirements for the new pathway to legal 

parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 

apply to regulated surrogacy organisations, including which additional or new areas of 

regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 

(subject to the exception we provisionally propose in Consultation Question 88 in relation 

to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 

negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 

because I consider it a violation of the human rights of both women and the child. The idea of 

organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 

Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 

the exploitation of the prostitution of women – which includes deriving any form of benefit from 

women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 

should be removed, with the effect that there will be no restrictions on advertising anything 

that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 

Surrogacy is a violation of the human rights of both women and children, and enabling 

advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 

being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 

this proposal is implemented,  and  are likely present surrogacy ads to female 

students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 

their financial worries. The most disadvantaged young women would be the most vulnerable to 

this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 

we need to protect disadvantaged women from the temptation of renting their wombs. This 

means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 

order in respect of a child born of a surrogacy arrangement has been recorded in the 

Parental Order Register, the child should be able to access his or her original birth 

certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 

result in the intended parents being recorded as parents on the birth certificate, the full 

form of that certificate should make clear that the birth was the result of a surrogacy 

arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should be recorded as parents on the original birth certificate. The birth mother should 

be recorded as the birth mother on the birth certificate and all decisions involving legal 

parenthood and parental responsibility should be taken after the birth by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 

the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 

Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 

to changes to allow for the registration of three parents or for anyone other than the birth mother 

to be recorded as the mother on the original birth certificate. Such proposals could lead to the 

facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 

understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 

been the subject of a parental order should be able to access all the documents contained 

in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 

created to record the identity of the intended parents, the surrogate and the gamete 

donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 

outside the new pathway, provided that the information about who has contributed 

gametes for the conception of the child has been medically verified, and that the 

information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 

conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 

order should record full information about a child’s genetic heritage where available 

and established by DNA or medical evidence, recording the use of an anonymous 

gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. However, should surrogacy take place, it is important that the children have 

access to information about their origins and these proposals seem generally sound, except that 

the information held on gamete donors should also include identifying information – because 

otherwise it trivialises the creation of a child and denies the child the right to know her or his 

genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 

and the intended parents should be recorded in the national register of surrogacy 

arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 

trivialises the creation of a child and denies the child the right to know her or his genetic 

parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 

access the information recorded in the register from the age of 18 for identifying 

information, and 16 for non-identifying information (if such information is included on the 

register), provided that he or she has been given a suitable opportunity to receive 

counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 

access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 

sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 

a surrogacy arrangement to make a request for information to disclose whether a person 

whom he or she is intending to marry, or with whom he or she intends to enter into a civil 

partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 

through, the same surrogate, they should be able to access the register to identify each 

other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 

identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 

carried by a surrogate, and the surrogate’s own child, to access the register to identify 

each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 

whether details of an intended parent who is not a party to the application for a parental 

order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 

in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 

HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 

parent) is not required, namely where a person cannot be found or is incapable of 

giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 

any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 

surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 

intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 

consideration of the child’s welfare throughout his or her life guided by the factors 

set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 

with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 

intended parents or one of the intended parents must be domiciled or habitually resident in 

the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 

domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 

residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 

residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 

reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 

prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 

required to make a declaration in the surrogacy agreement that they intend for the child’s 

home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 

parents, provide gametes for the conception of the child, so that double donation of 

gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 

meaning that there is not an intended parent who is able to provide a gamete due to 

infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 

be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 

domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 

likely to result in an increase in surrogacy. I therefore do not believe that double donation should 

be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 

pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 

cases outside the new pathway, the requirement should not apply, subject to medical 

necessity, if the court determines that the intended parents in good faith began the 

surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 

link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 

necessity, an exception should be made to allow a parental order to be granted to a single 

parent without a genetic link where the intended parent’s former partner provides gametes 

but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 

arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 

and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 

identifying the child’s genetic parents and the surrogate must be provided for entry on the 

national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 

any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 

mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 

agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 

conception of the child, that the genetic link is demonstrated to the court with 

medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 

in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 

order that the identity of the surrogate is entered on the national register of surrogacy 

agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 

parental order. The age of the intended parents should continue to be taken into account 

in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 

women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 

to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 

that society does not condone older people entering a surrogacy arrangement and will make it 

less likely that older people will go ahead with such an arrangement and present the court with a 

fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 

therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 

human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 

consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 

society does not consider it acceptable for older people to enter into a surrogacy arrangement 

and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 

that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 

18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 

age limits are set very carefully. What kind of society would want 18-year olds to believe that it 

would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 

they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 

(at the time of conception), in order for the court to have the power to make a parental 

order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 

violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 

as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 

suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 

childhood and has not yet had an opportunity to establish herself as an adult. This means that 

she is particularly vulnerable to coercion and manipulation. There should be a significantly older 

minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 

more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 

surrogate, and any intended parent providing gametes should be required for the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 

Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 

not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 

pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 

intending to enter into a surrogacy arrangement in the new pathway should be 

required to attend counselling with regard to the implications of entering into that 

arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 

requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 

the surrogate and the intended parents should take independent legal advice on the effect 

of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 

surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 

arrangement to be proceed under the new pathway where a person screened is unsuitable 

for having being convicted of, or received a police caution for, any offence appearing on a 

prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 

person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 

surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 

arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 

understand what pregnancy and childbirth are like and how they will change you until or unless 

you have had that experience yourself. 

Paragraph 13.95 

 



40 
 

Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 

pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 

Even the Kennel Club recognises that female dogs should not be allowed to undertake more 

than four pregnancies. It is abhorrent that female dogs have better protections than women 

would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 

surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 

production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 

receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 

relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 

additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 

essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 

entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 

and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 

self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 

above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 

had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 

means-tested social welfare benefits, how that has been addressed in their 

surrogacy arrangement. 

N/A 

Paragraph 15.47 

 



45 
 

Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 

compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 

insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 

ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 

haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 

hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 

outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 

symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 

significant emotional and relationship difficulties. Infection may complicate healing, and some 

women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 

haemorrhage can be very significant, and potentially result in emergency hysterectomy and 

blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 

screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 

and the fact that some of these may not have been identified yet by researchers is also a real 

risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 

unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 

indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 

Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 

those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 

and although the maternal mortality rate is low, it can have significant sequelae, including renal 

failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 

permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 

and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 

can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 

C section may experience ongoing pain around the scar. Some sources quote this as affecting 

between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 

take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 

multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 

to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 

factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 

anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 

depression and post partum psychosis can be fatal, and impact on a woman’s health for many 

years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 

and it does make me wonder how the list of complications was created. I’d also like to know what 

level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 

mandated to do so. This potentially creates a situation where some “luckier” women would 

receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 

surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 

compensation to the surrogate’s family in the event of the pregnancy resulting in the 

surrogate’s death, including through payment of the cost of life assurance for the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 

nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 

agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 

of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 

the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 

and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 

the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 

permits the intended parents to pay the surrogate for her services to be reduced in the 

event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 

to be able to be reduced in the event of a miscarriage or termination, whether such 

provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 

surrogates should be the same, whether the surrogacy follows our new pathway to 

parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 

being used, the only payments that should ever be made are essential and basic expenses for 

which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 

not discussed which they think intended parents should be able to agree to pay to the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 

intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.76 

 



53 
 

Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 

limitations that are placed on payments to surrogates that we should consider as part of 

our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 

are provided. The judge or other competent authority should closely monitor all financial aspects 

of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 

parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 

arrangements, the competent authority should be totally independent and not, for example, an 

agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 

way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 

the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 

on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 

agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 

share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 

context to share with us their views on our proposed reforms and consultation questions in 

this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 

a child born through an international surrogacy arrangement as a British citizen and 

obtaining a passport for the child. In particular, we would be interested to hear how long 

the application took after the birth of the child, and any information consultees have about 

causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 

application process for obtaining registration of a child born from an international 

surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport in international surrogacy arrangements appears to contradict the UN Special 

Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 

children and the protection of the rights of the birth mother. I therefore strongly disagree with this 

proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 

applying for a visa for a child born through an international surrogacy arrangement. In 

particular, we would be interested to hear how long the application took after the birth of 

the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a visa in respect of a child born through an international surrogacy 

arrangement, before the child is born. The application will need to be completed after the 

birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport before the child is born in international surrogacy arrangements appears to contradict 

the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 

the Immigration Rules where the intended parents are not the legal parents of the child 

under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 

surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 

having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 

months of the child’s birth should be removed (regardless of whether the availability of the 

visa is brought within the Rules), if our provisional proposal to remove the time limit on 

applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a EU Uniform Format Form in respect of a child born through an 

international surrogacy arrangement, before the child is born. The application will need to 

be completed after the birth of the child. 



57 
 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 

for the child before she or he is born in international surrogacy arrangements appears to 

contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 

the selling and trafficking of children and the protection of the rights of the birth mother. I 

therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 

applying for a EU Uniform Format Form for a child born through an international 

surrogacy arrangement. In particular we would be interested to hear how long the 

application took after the birth of the child, and any information consultees have of 

causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 

comprehensive guide for intended parents explaining the nationality and immigration 

consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 

violation of the human rights of women and children and all the other ways in which it is 

possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 

eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 

children born through international surrogacy arrangements, who are recognised as the 

legal parents of the child in the country of the child’s birth, should also be recognised as 

the child’s legal parents in the UK, without it being necessary for the intended parents to 

apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 

the domestic law and practice in the country in question provides protection against the 

exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 

that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 

Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 

and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 

mother to have legal parenthood and parental responsibility when the child is born and that her 

consent to giving up the child must be given AFTER the child's birth and that the transfer of 

‘parenthood’ should be overseen by the courts or a competent authority on an individual case 

by case basis, with the best interests of the child being the paramount consideration. This is an 

important safeguard against the sale of children and for the protection of the birth mother and I 

believe it should apply equally to international surrogacy arrangements. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 

involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 

of the child becoming the subject of a parental order, or its equivalent, in another 

jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 

intended parents to remove the child from the jurisdiction of the UK for this 

purpose and with the approval of the court and, if so, what form should that 

process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 

trafficking and exploitation. The process should include the same checks as would be used in 

an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 

paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 

civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 

respect of intended parents, and that any such provision should be limited so that only 

one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 

take time off work before the birth of the child, whether for the purpose of induced 

lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 

facilities for any person at work who is a pregnant woman or nursing mother to rest under 

Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 

sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 

employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 

surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 

arrangements are dealt with by the health services, and whether there are reforms to law 

or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 

not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 

wishes or decisions in regards to her lifestyle or medical and health care, including during 

pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 

and being informed on these matters, she can withdraw her consent at any time for any or no 

reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 

this could reduce the standard of impartial care given to birth mothers and new-borns – 

especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 

reason to be extremely cautious about making changes that will increase the numbers of 

surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 

As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 

additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-

term negative effects on the well-being of both of them. This is likely to be the same for birth 

mothers and babies in surrogacy arrangements and so can be expected to place additional 

long-term pressures on the NHS and society as a whole. This has not been considered and 

there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 

that can have a long-term negative impact on the woman’s health, including premature death. 

Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 

when this isn’t in their best interests and there are worries about eugenics – where egg donors 

are selected on the basis of blonde hair, blue eyes and stereotypical measures of 

‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 

issues. There is no question about people’s thoughts about the NHS picking up the tab for the 

extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 

society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 

fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 

for prospective parents to indulge their parenting fantasies while denying patients access to 

drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 

England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 

that the birth mother has the right to change her mind at any time, for any or no reason. 

Healthcare professionals must accept that her wishes are paramount and that the ‘intended 

parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 

medical and health care, including during pregnancy, labour, childbirth and the postpartum 

period. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 

than normal to the possibility that she is being coerced and to ensure that they can speak to her 

alone, including during labour, and that if she changes her mind about who is present in 

consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 

wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 

surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 

to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 

more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 

and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 

route by which many women enter prostitution and is a major factor in preventing their exit. 

There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 

is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 

prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 

and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 

a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 

paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 

payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 

surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 

which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 

tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 

the current law where the intended parents are not the legal parents from birth of the 

child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 

cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 

counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 

legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 

new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 

independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 

their child(ren), including the cost of fertility treatment, payments to the surrogate 

and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 

arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 

 



67 
 

Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 

addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 

decided that surrogacy is a positive thing and so legislation should enable it. This may be 

explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 

interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 

of surrogacy, and lawyers and other organisations who stand to make money from commercial 

surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 

in this endeavour. This is a major error, because just as all women are affected by the 

institution of prostitution, so all women will be affected by any opening up of commercial 

surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 

to break the legal and cultural recognition of the unique bond between birth mother and child – 

and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 

birth are a major step in this direction, and are likely to have a significant impact down the line – 

potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 

family members coercing a woman into engaging in commercial surrogacy for their (and not 

her) financial benefit. This will be a potential risk for thousands of women, which appears to 

have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 

(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 

be any evidence they have done so, because they have not provided their equality 

considerations and impact assessments. As surrogacy has a very different impact on women 

and children than on adult males, we believe the law commissioners are in breach of equality 

legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 

due regard to the need to: 

 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 

prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 

and those who do not. 

• Foster good relations between people who share a protected characteristic and those 

who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 

position relative to men’s, and the relationship between the sexes. Any loosening of the laws 

around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 

an impact on the relations between the different generations. Imagine the rage that young 

people may feel when they discover that their ‘parents’ not only bought them but took 

advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 

based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 

confers some kind of human right to surrogacy and the idea that a woman has a human right to 

be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 

the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 

the UN Special Rapporteur that are designed to guard against the sale of children and the 

exploitation of birth mothers, including: 

 

▪ The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 

▪ All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 

▪ The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 

▪ Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 

▪ Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 

being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 

guidelines. There are too many questions, they are too detailed and do not ask the important 

high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 

again from the position of women’s and children’s human rights. If it is found that there is no 

way to liberalise surrogacy law that is compliant with obligations under international treaties 

such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 

liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Surrogacy Consultation Questions 

ABOUT YOU 

1. What is your name? 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 

university), what is the name of your organisation? 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 

organisation? 

(Required – Choose one response) 

• This is a personal response 

• This is a response on behalf of an organisation 

• Other 

If other, please provide details: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 

describes you? 

(Choose one response) 

• Surrogate 

• Intended parent 

• Person born of a surrogacy arrangement 

• Family member of a surrogate 

• Family member of an intended parent 

• Legal practitioner 

• Medical practitioner or counsellor 

• Social worker 

• Academic 

• Other individual 

5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement email 

when you submit your response. 
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6. What is your telephone number? 

Telephone number:  

 

7. If you want the information that you provide in response to this consultation to be 

treated as confidential, please explain to us why you regard the information as confidential. 

As explained in our privacy notice, we will take full account of your explanation but cannot 

give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 

allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse, and trafficking of 

children and the exploitation of birth mothers. These are human rights issues of the utmost 

seriousness. The arrangements should be overseen by a senior and experienced judge. For this 

reason, these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 

should continue to be heard by lay justices, or whether they should be allocated to another 

level of the judiciary; and 



3 
 

(2) If consultees consider that such cases should be allocated to another level of the 

judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 

exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 

the arrangements should be overseen by a senior and experienced judge. These cases should 

NOT be heard by a lay judge, but rather by a senior judge, e.g. ticketed to circuit judges or 

higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 

current allocation rules, or their reform along the lines that we discuss in Consultation 

Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 

duty to consider whether to make an order awarding the intended parents parental 

responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 

Chapter 8 that all intended parents (whether in the new pathway or not) automatically 

acquire parental responsibility if the child is living with or being cared for by them is not 

supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth and that the child’s best interests are the paramount consideration. 

Nothing about the transfer of parental responsibility should be automatic and all options should 

be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 
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Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 

should be reversed, so that a parental order report is released to the parties in the 

proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 

expenses of curators ad litem and reporting officers and, if so, how this should be 

addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 

for a parental order, the court may make any such interim order or orders for 

parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 

child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 

statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 

subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
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I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 

recommendations* and the Hague Convention on the Protection of Children and Cooperation in 

respect of Intercountry Adoption of 1993. These require the birth mother to have legal 

parenthood and parental responsibility when the child is born and that her consent to giving up 

the child must be given AFTER the child's birth, and given freely. I believe that this important 

safeguard against the sale of children and the exploitation of birth mothers should apply equally 

to surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, and all children. 

The implications need to be fully understood. There is no evidence in the consultation paper that 

the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 

birth is based on/ justified by, at least in part, the wishes expressed by some ‘surrogate’ mothers 

prior to the consultation. I do not agree that these claimed wishes alone justify measures that 

contravene the recommendations of the UN Special Rapporteur and the provisions of the Hague 

Convention that are designed to reduce the risk of the sale and trafficking of children and to 

protect birth mothers. 

 

Bringing a child into the world is a great responsibility. It is not ethical to encourage or condone a 

system that would require women to deliberately conceive and subsequently give birth with the 

expectation that they would then have little or no legal responsibility for that child. The rights of 

the child must be prioritised regardless whether that is what some ‘surrogate’ mothers say they 

want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 

should be under a duty to keep a record of surrogacy arrangements under the new 

pathway to which they are a party, with such records being retained for a specified 

minimum period. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. 
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1.9 We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 

should apply to traditional surrogacy arrangements with which a regulated surrogacy 

organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 

would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 

traditional, domestic surrogacy arrangement should prevent that arrangement from 

entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 

by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 

within a defined period, with the objection being sent to both the intended parents 

and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 

week. 

Do consultees agree? 



7 
 

NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 

legal parenthood at birth and that the birth mother has only a limited time to object. This 

contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 

legal parent at birth and that all decisions involving legal parenthood and parental responsibility 

in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 

with the child’s best interests being the paramount consideration. 

The birth registration period is only 6 weeks in England and Wales and 3 weeks in Scotland. The 

weeks after childbirth are recognised as the most rapid period of physical, physiological, and 

emotional change that takes place in a healthy human life. In a normal delivery there might have 

been significant blood loss leading to anaemia; if there has been a Caesarean delivery – often 

‘recommended to’, i.e. imposed upon, a surrogate mother -, all the stress of recovering from 

major abdominal surgery is also added. It is totally inappropriate to expect the birth mother to 

make a calm and considered decision of such huge and life-changing significance at such a time, 

not to mention following through with the practical requirements of putting it in writing and 

ensuring it is received before the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 

acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 

should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 

child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 

obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth. If she has one and wishes this, her partner, 

spouse, or civil partner should be the other legal parent. Decisions about any subsequent 

change of legal parenthood and parental responsibility must be taken by a court or other 
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competent authority AFTER the birth and with the child’s best interest being the paramount 

consideration, in accordance with the UN Special Rapporteur’s recommendations.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 

birth of the child that they have no reason to believe that the surrogate has lacked 

capacity at any time during the period in which she had the right to object to the 

intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 

which she has the right to object to the intended parents acquiring legal parenthood, 

the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 

unable to provide the positive consent within the relevant period, the surrogacy 

arrangement should exit the new pathway and the intended parents should be able 

to make an application for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

It is totally inappropriate to expect the birth mother to make a calm and considered decision of 

such huge and life-changing significance in the weeks immediately following the birth. Following 

through with the practical requirements of putting these decisions in writing and ensuring they 

are received within an expiry deadline, would be an additional cause of stress and possibly 

distress that is counter-productive to her practical care of a baby, of any other children and 

dependants, and of her own needs.  

 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 
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result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 

should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 

her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 

recommendation* that all decisions involving legal parenthood and parental responsibility in 

surrogacy arrangements should be taken by a court or other competent authority AFTER the 

birth and that the child’s best interests are the paramount consideration. If an informed decision 

is to be made about the child’s best interest, a welfare assessment MUST be made after the 

child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 

the birth of the child. Much can change in that time.  

 

The justification does not hold that a welfare assessment after the birth of the child is not 

necessary because parents of children born through the normal process are not subject to such 

checks. Pregnancy, birth, and the post-partum changes are intense physical and existential 

experiences that change a woman and prime her to love and be sensitive to a newborn child and 

rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 

reasons, ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth – and the life changes, both necessary and societal – are a 

huge investment of the birth mother’s physical, physiological, emotional, and economic 

resources, which means she has already made a huge and unquantifiable, nearly year-long, 

commitment to the child. This means her practical and emotional commitment to the child is 

already well-developed, giving her the best chance of surmounting all the difficulties that will 

inevitably arise over the course of the child’s young life.   

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 

does not in any way prepare you for the practical reality of caring for a newborn child and the 

long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 
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Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 

under the new pathway, where the surrogate has exercised her right to object to the 

intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 

partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 

financial gain. This risk is likely to increase if he or she does not have legal parenthood or 

parental responsibility for any children born of the arrangement. This is enough reason to reject 

this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 

have an implication for all children and all families because it would set a precedent. It should not 

be introduced without a full assessment of all the implications, including on the rights of mothers 

and children. There is no evidence that the law commissioners have carried out any such 

assessment. 

 

1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 

parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 

partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 

arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 

exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 

the parents before the expiry of the period of the right to object. 
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Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’, particularly the ‘intended parents’ 

acquiring legal parenthood automatically at birth unless the birth mother objects. The birth 

mother should always be the legal parent of the child at birth and this should not change if the 

child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 

being registered as the parents before the expiry of the period allowed for the registration 

of the birth, provided that the intended parents have made a declaration to the effect that 

the relevant criteria for the making of a parental order are satisfied, on registration of the 

stillbirth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 

situation. The birth mother should always be the legal parent of the child at birth; this should not 

change if the child is stillborn and the registration should accurately reflect this. ‘Intended 

parents’ may be disappointed, even saddened, by a stillbirth or pregnancy loss, however this is 

not comparable to the loss experienced by a birth mother.  

Paragraph 8.77 
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Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 

where the child dies before the making of the parental order, the surrogate should be able 

to consent to the intended parents being registered as the parents before the expiry of the 

period allowed for the registration of the birth, provided that the intended parents have 

made a declaration to the effect that the relevant criteria for the making of a parental order 

are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 

situation. The birth mother should always be the legal parent of the child at birth and if the child 

dies before the parental order, the registration of birth should accurately reflect that the birth 

mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 

whether, where the surrogate dies in childbirth or before the end of the period during which 

she can exercise her right to object, the arrangement should not proceed in the new 

pathway and the intended parents should be required to make an application for a 

parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 

both intended parents die during the surrogate’s pregnancy, the intended parents should 

be registered as the child’s parents on birth, subject to the surrogate not exercising her 

right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 

‘intended parents’ being registered as the legal parents in this situation. The birth mother should 

always be the legal parent of the child at birth and the registration of birth should accurately 

reflect this. This provisional proposal also appears to make no logical or practical sense.  

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 

parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 

interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 

permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 

surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 

possible for the intended parents to be registered as the child’s parents, but that 

there should be a procedure for the surrogate to provide details of the intended 

parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 

arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 

deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 

applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 

there would only be a single applicant for a parental order in respect of the child 

concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 

notice to be given to the potential second intended parent of the application and an 

opportunity given to that party to provide notice of opposition within a brief period 

(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 

she should be required to make his or her own application within a brief period (say 

14 days), otherwise the application of the first intended parent will be determined by 

the court. 

Do consultees agree? 

I do not understand the relevance or nature of the proposal.  

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 

mother should be the legal parent at birth and all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth of the child, with the best interests of the child being the paramount 

consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 

have proposed, leading to the acquisition of legal parenthood by the intended 

parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 

legal parent and have parental responsibility at birth and all decisions involving legal parenthood 

and parental responsibility in surrogacy arrangements should be taken by a court or other 

competent authority AFTER the birth of the child based on the best interests of the child, as 

recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 

should be amended to provide for the court to have regard to additional specific 

factors in the situation where it is considering the arrangements for a child in the 

context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 

a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 

issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 

recommendation* that the child’s best interest is the paramount consideration. I therefore do not 

believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 

and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 

Regulations) should be further amended to provide for the court to have regard to 

additional specific factors in the situation where it is considering whether to make a 

parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 

order. The welfare checklist provides a comprehensive summary of the issues to be considered 

and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 

child’s best interest is the paramount consideration. I therefore do not believe any other factors 

should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 

amended to add the intended parents to the category of those who can apply for a section 

8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 

and her reproductive capacities in all surrogacy arrangements. The court should therefore 

always have oversight of the arrangements. I am also concerned that there should be no 

liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 

not believe that ‘intended parents’ should be added to the list of those who can apply for a 

section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement outside the new pathway, the intended parents should acquire parental 

responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 

all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 

trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify measures that contravene recommendations of 

the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no legal 

responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 

be prioritised regardless of whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 

and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 

have parental responsibility for the child where the child is living with, or being cared 

for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should acquire parentage or parental responsibility automatically. The birth mother 

should be the legal parent at birth and all decisions involving legal parenthood and parental 

responsibility in surrogacy arrangements should be taken by a court or other competent authority 

AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 

the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 

sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify a measure that contravenes recommendations of 



18 
 

the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no responsibility 

for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 

regardless of whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 

surrogate should retain parental responsibility for the child born as a result of the 

arrangement until the expiry of the period during which she can exercise her right to 

object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 

‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, with the 

child’s best interest the paramount consideration. This is the recommendation of the UN Special 

Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 

exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 

responsibility by either the surrogate (or other legal parent), or the intended parents, 

during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 

party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 

legal parenthood and parental responsibility at and after the birth and all subsequent decisions 

involving legal parenthood and parental responsibility should be taken by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 

scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 

independent surrogacy arrangements, to tell us about their experience. In particular, we 

would be interested to hear about any health screening, counselling and legal advice that 

took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 

particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 

for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 

and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 

including the creation, maintenance and operation of necessary policies and 

procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.62 

 



22 
 

Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 

making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 

will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 

and will need to continuously seek new business and to convince or coerce more women to act 

as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 

prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 

otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 

facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 

that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 

rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 

offer matching and facilitation services in respect of surrogacy arrangements in the new 

pathway. 

Do consultees agree? 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 

facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 
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1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 

outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 

facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

 

The risk of increasing prevalence and of coercion of women is inevitable given the nature of 

surrogacy. Therefore, there is no possibility of regulation that would satisfactorily meet 

appropriately safe standards.  

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 

organisations that offer matching and facilitation services without being regulated to do so, 

and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 

are provided by – because they would inevitably lead to an increase in surrogacy, which I 

consider a violation of the human rights of both women and children. Offering such services 

should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 

Authority be expanded to include the regulation of regulated surrogacy organisations, and 

oversight of compliance with the proposed legal requirements for the new pathway to legal 

parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 

apply to regulated surrogacy organisations, including which additional or new areas of 

regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 

(subject to the exception we provisionally propose in Consultation Question 88 in relation 

to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 

negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 

because I consider it a violation of the human rights of both women and the child. The idea of 

organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 

Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 

the exploitation of the prostitution of women – which includes deriving any form of benefit from 

women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 

should be removed, with the effect that there will be no restrictions on advertising anything 

that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 

Surrogacy is a violation of the human rights of both women and children, and enabling 

advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 

being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 

this proposal is implemented,  and  are likely present surrogacy ads to female 

students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 

their financial worries. The most disadvantaged young women would be the most vulnerable to 

this idea and it is extremely doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 

we need to protect disadvantaged women from the temptation of renting their wombs. This 

means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 

order in respect of a child born of a surrogacy arrangement has been recorded in the 

Parental Order Register, the child should be able to access his or her original birth 

certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 

result in the intended parents being recorded as parents on the birth certificate, the full 

form of that certificate should make clear that the birth was the result of a surrogacy 

arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should be recorded as parents on the original birth certificate. The birth mother should 

be recorded as the birth mother on the birth certificate and all decisions involving legal 

parenthood and parental responsibility should be taken after the birth by a court, with the child’s 

best interest the paramount consideration. This is the recommendation of the UN Special 
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Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 

exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 

the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 

Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 

to changes to allow for the registration of three parents or for anyone other than the birth mother 

to be recorded as the mother on the original birth certificate. Such proposals could lead to the 

facilitation of the sale of children, an erosion of mothers’ rights, and a diluting of the 

understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 

been the subject of a parental order should be able to access all the documents contained 

in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 

created to record the identity of the intended parents, the surrogate and the gamete 

donors. 

Do consultees agree? 

YES, if surrogacy takes place at all.   
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 

outside the new pathway, provided that the information about who has contributed 

gametes for the conception of the child has been medically verified, and that the 

information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 

conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 

order should record full information about a child’s genetic heritage where available 

and established by DNA or medical evidence, recording the use of an anonymous 

gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. However, should surrogacy take place, it is important that the children have 

access to information about their origins and these proposals seem generally sound, except that 

the information held on gamete donors should also include identifying information, because 

otherwise it trivialises the creation of a child and denies the child the right to know her or his 

genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 

and the intended parents should be recorded in the national register of surrogacy 

arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying, because otherwise it 

trivialises the creation of a child and denies the child the right to know her or his genetic 

parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 

access the information recorded in the register from the age of 18 for identifying 

information, and 16 for non-identifying information (if such information is included on the 

register), provided that he or she has been given a suitable opportunity to receive 

counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 

access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 

sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 

a surrogacy arrangement to make a request for information to disclose whether a person 

whom he or she is intending to marry, or with whom he or she intends to enter into a civil 

partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 

through, the same surrogate, they should be able to access the register to identify each 

other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 

identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 

carried by a surrogate, and the surrogate’s own child, to access the register to identify 

each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 

whether details of an intended parent who is not a party to the application for a parental 

order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 

in the register. 

Paragraph 10.128 

 



30 
 

Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 

HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 

parent) is not required, namely where a person cannot be found or is incapable of 

giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 

any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 

surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 

intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 

consideration of the child’s welfare throughout his or her life guided by the factors 

set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 

with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 

intended parents or one of the intended parents must be domiciled or habitually resident in 

the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 

domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 

residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 

residents but not domiciled in the UK. There is a high risk that such allowances will lead to 

surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 

reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 

prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 

required to make a declaration in the surrogacy agreement that they intend for the child’s 

home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 

parents, provide gametes for the conception of the child, so that double donation of 

gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 

meaning that there is not an intended parent who is able to provide a gamete due to 

infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 

be retained.  

Surrogacy is never a ‘medical necessity’ and should not be considered, promoted, or described 

as such. 

Bearing a child or becoming a parent is never a ‘medical necessity’.  

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 

domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 

likely to result in an increase in surrogacy. I therefore do not believe that double donation should 

be permitted under the parental order pathway in domestic surrogacy arrangements.  
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1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 

pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

OTHER  

 

International surrogacy arrangements should not be considered, either in the scenario of a UK-

based couple using a woman abroad for surrogacy, or a UK-based woman being used for 

surrogacy by a couple abroad. Surrogacy is a violation of women’s and children’s rights.  

Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 

cases outside the new pathway, the requirement should not apply, subject to medical 

necessity, if the court determines that the intended parents in good faith began the 

surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 

link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 

necessity, an exception should be made to allow a parental order to be granted to a single 

parent without a genetic link where the intended parent’s former partner provides gametes 

but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 

arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 

and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 

identifying the child’s genetic parents and the surrogate must be provided for entry on the 

national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 

any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 

mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 

agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 

conception of the child, that the genetic link is demonstrated to the court with 

medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 

in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 

order that the identity of the surrogate is entered on the national register of surrogacy 

agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 

parental order. The age of the intended parents should continue to be taken into account 

in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 

women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

Surrogacy is therefore particularly unethical when the ‘intended parents’ are older or elderly. If 

surrogacy is to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will 

make it clear that society does not condone older people entering a surrogacy arrangement and 

will make it less likely that older people will go ahead with such an arrangement. 

 

Any age limits in the legislation will have a normative effect, and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 

therefore imperative that age limits are set very carefully. 

 

I reiterate that the preferable option is that surrogacy is banned.  

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 

women’s and children’s human rights.  
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Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

Surrogacy is therefore particularly unethical when the ‘intended parents’ are older or elderly. If 

surrogacy is to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will 

make it clear that society does not condone older people entering a surrogacy arrangement and 

will make it less likely that older people will go ahead with such an arrangement. 

 

Any age limits in the legislation will have a normative effect, and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 

therefore imperative that age limits are set very carefully. 

 

I reiterate that the preferable option is that surrogacy is banned.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 

18. I suggest that 30 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect, and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 

age limits are set very carefully. What kind of society would want 18-year olds to believe that it 

would be reasonable for them to become ‘parents’ through a surrogacy arrangement, before they 

have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 

(at the time of conception), in order for the court to have the power to make a parental 

order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 

violation of both women’s and children’s human rights.  
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At 18, a woman is barely out of childhood and has not yet had an opportunity to establish herself 

as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 

should be a significantly older minimum age for entering into a surrogacy arrangement and I 

suggest that 30 years would be more appropriate. 

 

Any age limits will have a normative effect, and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18, a woman is barely out of 

childhood and has not yet had an opportunity to establish herself as an adult. This means that 

she is particularly vulnerable to coercion and manipulation. There should be a significantly older 

minimum age for entering into a surrogacy arrangement and I suggest that 30 years would be 

more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 

surrogate, and any intended parent providing gametes should be required for the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 

Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 

not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 

pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 

intending to enter into a surrogacy arrangement in the new pathway should be 

required to attend counselling with regard to the implications of entering into that 

arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 

requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 

the surrogate and the intended parents should take independent legal advice on the effect 

of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 

surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 

arrangement to be proceed under the new pathway where a person screened is unsuitable 

for having being convicted of, or received a police caution for, any offence appearing on a 

prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 

person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 

surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 

arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 

understand what pregnancy and childbirth are like and how they will change you until or unless 

you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 

pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 

Even the Kennel Club recognises that female dogs should not be allowed to undertake more 

than four pregnancies. It is abhorrent that female dogs have better protections than women 

would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 

surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 

production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 

receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy, 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs – such as medical supplies, extra food and vitamins, and travel to medical 

appointments –, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 

relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments –, backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 

additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 

essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 

entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 

and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. In a society where young people and women in particular are 

increasingly dependent on benefits, minimum-wage work, and temporary/ ‘zero hours’ contracts, 

surrogacy can be promoted as an alternative, and this is dangerous and damaging  

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 
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essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 

self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 

above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 

had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 

means-tested social welfare benefits, how that has been addressed in their 

surrogacy arrangement. 

I cannot speak to this as I do not have personal experience.  

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 

compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 

insemination or embryo transfer; and/or 

(3) specified complications, including hyperemesis gravidarum, pre-eclampsia, an 

ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 

haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 

hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 

outcomes. In the case of perineal tear, for example, some mothers report little pain or symptoms, 

while others have profound ongoing fear of vaginal penetration, which can result in very 

significant emotional and relationship difficulties. Infection may complicate healing, and some 

women report long term sequelae from this, such as impaired wound healing.  

Haematology conditions should also be considered. Blood loss, for example due to placental 

haemorrhage, can be very significant, and potentially result in emergency hysterectomy and 

blood transfusion to save the life of the mother. It is a fact that, although blood is thoroughly 

screened in the UK, there still remains the potential for blood borne illnesses to be transmitted, 

and the fact that some of these may not have been identified yet by researchers is also a real 

risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 

unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 

indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 

Massive Transfusion Protocol (e.g. platelets, Fresh Frozen Plasma, cryoprecipitate) only 

heighten those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 

and although the maternal mortality rate is low, it can have significant sequelae, including renal 

failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby), 

permanent liver damage, and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long-term consequences for a woman, psychologically, physically, 

and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 

can include vaginal or rectal prolapse, and urinary and faecal incontinence. Women who have 

had a C section may experience ongoing pain around the scar. Some sources quote this as 

affecting between 6 and 18 percent of women. These symptoms can be profoundly distressing, 

and may take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 

multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 

to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 

factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 

anxiety may be worsened by pregnancy. Other mental health conditions such as post-natal 

depression and post-partum psychosis can be fatal, or impact on a woman’s health for many 

years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 

and it does make me wonder how the list of complications was created. I’d also like to know what 

level of haemorrhage would be considered “excessive” – is there a level not considered such? 

 

The wording of the question “should” be able to pay compensation is not the same as being 

mandated to do so. This potentially creates a situation where some “luckier” women would 

receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 

surrogacy in the UK.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK. 

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 



47 
 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 

compensation to the surrogate’s family in the event of the pregnancy resulting in the 

surrogate’s death, including through payment of the cost of life assurance for the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 

nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 

agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 

of undertaking a surrogacy. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 

the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 

and the death of the surrogate; and/or 

(6) gifts. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 

the birth mother for her ‘services’. 

Paragraph 15.69 

 



50 
 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 

permits the intended parents to pay the surrogate for her services to be reduced in the 

event of a miscarriage or termination of the pregnancy. 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy.  

 

In a business arrangement, payments by customers are withdrawn, cancelled, stopped, or 

reduced because the provider/ seller fails to deliver their goods; the provider/ seller is usually at 

least partly responsible for such a failure. The proposal above positions the ‘intended parents’ as 

the customers, the birth mother as the provider/ seller, and the child(ren) as the goods. 

Accusations of blame or failure should not be placed on a birth mother for the loss or termination 

of a pregnancy. Read this way, it should be clear why I oppose surrogacy and believe it should 

be banned.  

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 

to be able to be reduced in the event of a miscarriage or termination, whether such 

provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy.  

 

In a business arrangement, payments by customers are withdrawn, cancelled, stopped, or 

reduced because the provider/ seller fails to deliver their goods; the provider/ seller is usually at 

least partly responsible for such a failure. The proposal above positions the ‘intended parents’ as 

the customers, the birth mother as the provider/ seller, and the child(ren) as the goods. 

Accusations of blame or failure should not be placed on a birth mother for the loss or termination 

of a pregnancy. Read this way, it should be clear why I oppose surrogacy and believe it should 

be banned.  

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 
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Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 

surrogates should be the same, whether the surrogacy follows our new pathway to 

parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 

being used, the only payments that should ever be made are essential and basic expenses for 

which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 

not discussed which they think intended parents should be able to agree to pay to the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.75 
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Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 

intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 

limitations that are placed on payments to surrogates that we should consider as part of 

our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 

are provided. The judge or other competent authority should closely monitor all financial aspects 

of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 

parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 

arrangements, the competent authority should be totally independent and not, for example, an 

agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 

way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 

the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 

on the surrogate complying with any terms of the agreement relating to her lifestyle. 



54 
 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 

agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 

share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 

context to share with us their views on our proposed reforms and consultation questions in 

this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 

a child born through an international surrogacy arrangement as a British citizen and 

obtaining a passport for the child. In particular, we would be interested to hear how long 

the application took after the birth of the child, and any information consultees have about 

causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 

application process for obtaining registration of a child born from an international 

surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport in international surrogacy arrangements appears to contradict the UN Special 

Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 

children and the protection of the rights of the birth mother. I therefore strongly disagree with this 

proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 

applying for a visa for a child born through an international surrogacy arrangement. In 

particular, we would be interested to hear how long the application took after the birth of 

the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a visa in respect of a child born through an international surrogacy 

arrangement, before the child is born. The application will need to be completed after the 

birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport before the child is born in international surrogacy arrangements appears to contradict 

the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 

the Immigration Rules where the intended parents are not the legal parents of the child 

under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 

surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 

having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 

months of the child’s birth should be removed (regardless of whether the availability of the 

visa is brought within the Rules), if our provisional proposal to remove the time limit on 

applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a EU Uniform Format Form in respect of a child born through an 

international surrogacy arrangement, before the child is born. The application will need to 

be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 

for the child before she or he is born in international surrogacy arrangements appears to 

contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 

the selling and trafficking of children and the protection of the rights of the birth mother. I 

therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 

applying for a EU Uniform Format Form for a child born through an international 

surrogacy arrangement. In particular we would be interested to hear how long the 

application took after the birth of the child, and any information consultees have of 

causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 

comprehensive guide for intended parents explaining the nationality and immigration 

consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I do not see the need for such a ‘guide’. However, if such a guide were to be published, I would 

like to see it explaining the reasons why surrogacy is a violation of the human rights of women 

and children, and all the other ways in which it is possible for people to enjoy children in their 

lives without having their own. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 

eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 

children born through international surrogacy arrangements, who are recognised as the 

legal parents of the child in the country of the child’s birth, should also be recognised as 

the child’s legal parents in the UK, without it being necessary for the intended parents to 

apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 

the domestic law and practice in the country in question provides protection against the 

exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 

that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 

Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 

and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 

mother to have legal parenthood and parental responsibility when the child is born and that her 

consent to giving up the child must be given AFTER the child's birth and that the transfer of 

‘parenthood’ should be overseen by the courts or a competent authority on an individual case 

by case basis, with the best interests of the child being the paramount consideration. This is an 

important safeguard against the sale of children and for the protection of the birth mother and I 

believe it should apply equally to international surrogacy arrangements. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 

 



59 
 

Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 

involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 

of the child becoming the subject of a parental order, or its equivalent, in another 

jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 

intended parents to remove the child from the jurisdiction of the UK for this 

purpose and with the approval of the court and, if so, what form should that 

process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 

trafficking and exploitation. The process should include the same checks as would be used in 

an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 

paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 

civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 

respect of intended parents, and that any such provision should be limited so that only 

one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 

take time off work before the birth of the child, whether for the purpose of induced 

lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 

facilities for any person at work who is a pregnant woman or nursing mother to rest under 

Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 

sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 

employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children. 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 

surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children. 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 

arrangements are dealt with by the health services, and whether there are reforms to law 

or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 

not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 

wishes or decisions in regards to her lifestyle or medical and health care, including during 

pregnancy, labour, and childbirth. Even if she has previously agreed to them sharing decisions 

and being informed on these matters, she can withdraw her consent at any time for any or no 

reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 

this could reduce the standard of impartial care given to birth mothers and newborns, especially 

when the ‘intended parents’ are entitled, rich, or of high status. This itself is a valid reason to be 

extremely cautious about making changes that will increase the numbers of surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 

As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 

additional pressure on the NHS.  

 

Adoption research suggests that the separation of the newborn(s) and the birth mother can 

have long-term negative effects on the wellbeing of both/ all of them. This is likely to be the 

same for birth mothers and babies in surrogacy arrangements and so can be expected to place 

additional long-term pressures on the NHS and society as a whole. This has not been 

considered and there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 

that can have a long-term negative impact on the woman’s health, including premature death. 

Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 

when this isn’t in their best interests and there are worries about eugenics (where egg donors 

are, for example, selected on stereotypical measures of ‘attractiveness’). 

 

The law commissioners do not appear to have considered the likely impact of any of these 

issues. There is no question about people’s thoughts about the NHS picking up the additional 

work and costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 

There appears to have been no evaluation of the size of the additional costs to the NHS and 

society. 
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At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 

fibrosis, etc.) are not funded due to financial constraints, it is a slap in the face to provide 

money for prospective parents to indulge their parenting fantasies while denying patients 

access to drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 

England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 

that the birth mother has the right to change her mind at any time, for any or no reason. 

Healthcare professionals must accept that her wishes are paramount and that the ‘intended 

parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 

medical and health care, including during pregnancy, labour, childbirth, and the postpartum 

period. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 

than normal to the possibility that she is being coerced and to ensure that they can speak to her 

alone, including during labour, and that if she changes her mind about who is present in 

consultations and the labour ward/ delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 

wellbeing of herself and the child(ren). 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 

surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 

to the significant risk that women will be coerced into agreeing to participate in surrogacy 

arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 

more likely if substantial payments are involved. 
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It is well-known that women and girls are groomed and/ or coerced into prostitution by partners 

and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 

route by which many women enter prostitution and is a major factor in preventing their exit. 

There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 

is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 

prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 

and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 

a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 

paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements; and, if the practice is not 

banned, at the very least any payments beyond basic and essential expenses must be backed 

by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 

surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 

which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

I believe that surrogacy should be banned and so this proposal is not applicable.  

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 

tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

I believe that surrogacy should be banned and so this proposal is not applicable.  

Paragraph 18.4 

 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 

the current law where the intended parents are not the legal parents from birth of the 

child born of the surrogacy arrangement. 

N/A 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 

cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 

counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 



65 
 

(1) to provide advice sufficient to meet the proposed requirement for independent 

legal advice discussed in Chapter 13; and 

(2) to draft, advise on and negotiate the written surrogacy agreement required for the 

new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

N/A 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 

independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 
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1.153 We invite consultees who are intended parents to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 

their child(ren), including the cost of fertility treatment, payments to the surrogate 

and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 

arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 
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Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 

addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 

decided that surrogacy is a positive thing and so legislation should enable it. This may be 

explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 

interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 

of surrogacy, and lawyers and other organisations who stand to make money from commercial 

surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 

in this endeavour. This is a major error, because just as all women are affected by the 

institution of prostitution, so all women will be affected by any opening up of commercial 

surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 

to break the legal and cultural recognition of the unique bond between birth mother and child – 

and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 

birth are a major step in this direction, and are likely to have a significant impact down the line –

, potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners, and other 

family members coercing a woman into engaging in commercial surrogacy for their (and not 

her) financial benefit. This will be a potential risk for thousands of women, which appears to 

have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 

(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 

be any evidence they have done so, because they have not provided their equality 

considerations and impact assessments. As surrogacy has a very different impact on women 

and children than on adult males, we believe the law commissioners are in breach of equality 

legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 

due regard to the need to: 

 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 

prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 

and those who do not. 

• Foster good relations between people who share a protected characteristic and those 

who do not. 

 



69 
 

There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 

position relative to men’s, and the relationship between the sexes. Any loosening of the laws 

around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 

an impact on the relations between the different generations. Imagine the rage that young 

people may feel when they discover that their ‘parents’ not only bought them but took 

advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 

based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 

confers some kind of human right to surrogacy and the idea that a woman has a human right to 

be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 

the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 

the UN Special Rapporteur that are designed to guard against the sale of children and the 

exploitation of birth mothers, including: 

 

▪ The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 

▪ All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 

▪ The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 

▪ Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 

▪ Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 

being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 

guidelines. There are too many questions, they are too detailed and do not ask the important 

high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 

again from the position of women’s and children’s human rights. If it is found that there is no 

way to liberalise surrogacy law that is compliant with obligations under international treaties 

such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 

liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Short Form Questionnaire: Law Commissions’ Surrogacy 

Consultation 
 

 

This form is an extract of the longer form for comments and responses to the Law Commission’s and the 

Scottish Law Commission’s consultation about reforming surrogacy law. If you would like to respond to the 

full version of our consultation questionnaire, please use the online form: https://consult.justice.gov.uk/law-

commission/surrogacy. Please see our websites for further details, and for links to download the full 

consultation paper: https://www.lawcom.gov.uk/project/surrogacy/ and https://www.scotlawcom.gov.uk/law-

reform/law-reform-projects/joint-projects/surrogacy/. 

We have selected 46 questions which may be of particular interest of those with lived experience of 

surrogacy arrangements: surrogates, intended parents, family members and adult children born of 

surrogacy arrangements. You do not need to answer all the questions if you do not want to, and you can 

write as much or as little as you would like in response to our questions.  

Please note that we may publish or disclose information you provide us in response to this 

consultation, including personal information. We ask consultees, when providing their responses, if 

they could avoid including personal identifying information in the text of their response, particularly 

where this may reveal the identities of other people involved in their surrogacy arrangement. 

For more information about how we consult and how we may use responses to the consultation, please see 

page i – ii of the Consultation Paper. 

HOW TO SUBMIT YOUR RESPONSE USING THIS QUESTIONNAIRE 

 

Type your response into the text fields below and then save your completed form. When you have completed 

your response, email the completed form as an attachment to surrogacy@lawcommission.gov.uk.  

The closing date for submitting a response to our consultation is 11 October 2019. 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 

of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 

university), what is the name of your organisation? 

None 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 

organisation? 

(Required – Choose one response) 

• This is a personal response 

 

If other, please provide details: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 

describes you? 

Mother of 2 adult children and grandmother of 5 

 

5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement email 

when you submit your response. 

6. What is your telephone number? 

Telephone number:   
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7. If you want the information that you provide in response to this consultation to be 

treated as confidential, please explain to us why you regard the information as confidential. 

As explained in our privacy notice, we will take full account of your explanation but cannot 

give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 

allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 

children and the exploitation of birth mothers. These are human rights issues of the utmost 

seriousness and so the arrangements should be overseen by a senior and experienced judge. 

For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 

should continue to be heard by lay justices, or whether they should be allocated to another 

level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 

judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 

exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 
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the arrangements should be overseen by a senior and experienced judge. For this reason these 

cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 

judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 

current allocation rules, or their reform along the lines that we discuss in Consultation 

Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 

duty to consider whether to make an order awarding the intended parents parental 

responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 

Chapter 8 that all intended parents (whether in the new pathway or not) automatically 

acquire parental responsibility if the child is living with or being cared for by them is not 

supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth and that the child’s best interests are the paramount consideration. 

Nothing about the transfer of parental responsibility should be automatic and all options should 

be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 
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Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 

should be reversed, so that a parental order report is released to the parties in the 

proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 

expenses of curators ad litem and reporting officers and, if so, how this should be 

addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 

for a parental order, the court may make any such interim order or orders for 

parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 

child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 

statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 

subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
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I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 

recommendations* and the Hague Convention on the Protection of Children and Cooperation in 

respect of Intercountry Adoption of 1993. These require the birth mother to have legal 

parenthood and parental responsibility when the child is born and that her consent to giving up 

the child must be freely given AFTER the child's birth. I believe that this important safeguard 

against the sale of children and the exploitation of birth mothers should apply equally to 

surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 

all of the implications need to be fully understood. There is no evidence in the consultation paper 

that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 

birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 

mothers prior to the consultation. I do not agree that these claimed wishes alone justify 

measures that contravene the recommendations of the UN Special Rapporteur and the 

provisions of the Hague Convention that are designed to reduce the risk of the sale and 

trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 

condone a system that would require women to deliberately conceive and subsequently give 

birth with the expectation that they would have little or no legal responsibility for the child. The 

rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 

say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 

should be under a duty to keep a record of surrogacy arrangements under the new 

pathway to which they are a party, with such records being retained for a specified 

minimum period. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. 
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1.9 We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 

should apply to traditional surrogacy arrangements with which a regulated surrogacy 

organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 

would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 

traditional, domestic surrogacy arrangement should prevent that arrangement from 

entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 

by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 

within a defined period, with the objection being sent to both the intended parents 

and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 

week. 

Do consultees agree? 
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NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 

legal parenthood at birth and that the birth mother has only a limited time to object. This 

contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 

legal parent at birth and that all decisions involving legal parenthood and parental responsibility 

in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 

with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 

acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 

should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 

child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 

obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 
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parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 

birth of the child that they have no reason to believe that the surrogate has lacked 

capacity at any time during the period in which she had the right to object to the 

intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 

which she has the right to object to the intended parents acquiring legal parenthood, 

the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 

unable to provide the positive consent within the relevant period, the surrogacy 

arrangement should exit the new pathway and the intended parents should be able 

to make an application for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 
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and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 

result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 

should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 

her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 

recommendation* that all decisions involving legal parenthood and parental responsibility in 

surrogacy arrangements should be taken by a court or other competent authority AFTER the 

birth and that the child’s best interests are the paramount consideration. A welfare assessment is 

an absolute requirement if an informed decision is to be made about the child’s best interest. 

Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 

the birth of the child. Much can change in that time.  
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The justification that a welfare assessment after the birth of the child is not necessary because 

parents of children born through the normal process are not subject to such checks does not 

hold. Pregnancy, birth and the post-partum changes are intense physical and existential 

experiences that change you and prime you to love and be sensitive to the new-born child and 

rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 

reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 

physiological and emotional resources, which means she has already made a huge and 

unquantifiable, nearly year-long, commitment to the child. This means her practical and 

emotional commitment to the child is already well-developed, giving her the best chance of 

surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 

and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 

does not in any way prepare you for the practical reality of caring for a new-born child and the 

long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 

under the new pathway, where the surrogate has exercised her right to object to the 

intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 

partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 

financial gain. This risk is likely to increase if he or she does not have legal parenthood or 

parental responsibility for any children born of the arrangement. This is enough reason to reject 

this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 

have an implication for all children, all families because it would set a precedent. It should not be 

introduced without a full assessment of all the implications, including on the rights of mothers and 

children. There is no evidence that the law commissioners have carried out any such 

assessment. 
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1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 

parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 

partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 

arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 

exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 

the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 

birth mother should always be the legal parent of the child at birth and this should not change if 

the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 

being registered as the parents before the expiry of the period allowed for the registration 

of the birth, provided that the intended parents have made a declaration to the effect that 

the relevant criteria for the making of a parental order are satisfied, on registration of the 

stillbirth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 

situation. The birth mother should always be the legal parent of the child at birth and this should 

not change if the child is stillborn and the registration should accurately reflect this. 
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Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 

where the child dies before the making of the parental order, the surrogate should be able 

to consent to the intended parents being registered as the parents before the expiry of the 

period allowed for the registration of the birth, provided that the intended parents have 

made a declaration to the effect that the relevant criteria for the making of a parental order 

are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 

situation. The birth mother should always be the legal parent of the child at birth and if the child 

dies before the parental order, the registration of birth should accurately reflect that the birth 

mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 

whether, where the surrogate dies in childbirth or before the end of the period during which 

she can exercise her right to object, the arrangement should not proceed in the new 

pathway and the intended parents should be required to make an application for a 

parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 

both intended parents die during the surrogate’s pregnancy, the intended parents should 

be registered as the child’s parents on birth, subject to the surrogate not exercising her 

right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 

‘intended parents’ being registered as the legal parents in this situation. The birth mother should 

always be the legal parent of the child at birth and the registration of birth should accurately 

reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 

parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 

interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 

permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 

surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 

possible for the intended parents to be registered as the child’s parents, but that 

there should be a procedure for the surrogate to provide details of the intended 

parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 

arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 

deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 

applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 

there would only be a single applicant for a parental order in respect of the child 

concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 

notice to be given to the potential second intended parent of the application and an 

opportunity given to that party to provide notice of opposition within a brief period 

(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 

she should be required to make his or her own application within a brief period (say 

14 days), otherwise the application of the first intended parent will be determined by 

the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 

mother should be the legal parent at birth and all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth of the child with the best interests of the child being the paramount 

consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 

have proposed, leading to the acquisition of legal parenthood by the intended 

parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 

legal parent and have parental responsibility at birth and all decisions involving legal parenthood 

and parental responsibility in surrogacy arrangements should be taken by a court or other 

competent authority AFTER the birth of the child based on the best interests of the child, as 

recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 

should be amended to provide for the court to have regard to additional specific 

factors in the situation where it is considering the arrangements for a child in the 

context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 

a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 

issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 

recommendation* that the child’s best interest is the paramount consideration. I therefore do not 

believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 

and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 

Regulations) should be further amended to provide for the court to have regard to 

additional specific factors in the situation where it is considering whether to make a 

parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 

order. The welfare checklist provides a comprehensive summary of the issues to be considered 

and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 

child’s best interest is the paramount consideration. I therefore do not believe any other factors 

should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 

amended to add the intended parents to the category of those who can apply for a section 

8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 

and her reproductive capacities in all surrogacy arrangements. The court should therefore 

always have oversight of the arrangements. I am also concerned that there should be no 

liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 

not believe that ‘intended parents’ should be added to the list of those who can apply for a 

section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement outside the new pathway, the intended parents should acquire parental 

responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 

all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 

trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify measures that contravene recommendations of 

the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no legal 

responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 

be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 

and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 

have parental responsibility for the child where the child is living with, or being cared 

for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should acquire parentage or parental responsibility automatically. The birth mother 

should be the legal parent at birth and all decisions involving legal parenthood and parental 

responsibility in surrogacy arrangements should be taken by a court or other competent authority 

AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 

the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 

sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no responsibility 

for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 

regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 

surrogate should retain parental responsibility for the child born as a result of the 

arrangement until the expiry of the period during which she can exercise her right to 

object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 

‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, with the 

child’s best interest the paramount consideration. This is the recommendation of the UN Special 

Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 

exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 

responsibility by either the surrogate (or other legal parent), or the intended parents, 

during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 

party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 

legal parenthood and parental responsibility at and after the birth and all subsequent decisions 

involving legal parenthood and parental responsibility should be taken by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 

scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 

independent surrogacy arrangements, to tell us about their experience. In particular, we 

would be interested to hear about any health screening, counselling and legal advice that 

took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 

particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 

for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 

and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 

including the creation, maintenance and operation of necessary policies and 

procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 

making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 

will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 

and will need to continuously seek new business and to convince or coerce more women to act 

as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 

prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 

otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 

facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 

that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 

rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 

offer matching and facilitation services in respect of surrogacy arrangements in the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 

outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 

facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 

organisations that offer matching and facilitation services without being regulated to do so, 

and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 

are provided by – because they would inevitably lead to an increase in surrogacy, which I 

consider a violation of the human rights of both women and children. Offering such services 

should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 

Authority be expanded to include the regulation of regulated surrogacy organisations, and 

oversight of compliance with the proposed legal requirements for the new pathway to legal 

parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 

apply to regulated surrogacy organisations, including which additional or new areas of 

regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 

(subject to the exception we provisionally propose in Consultation Question 88 in relation 

to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 

negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 

because I consider it a violation of the human rights of both women and the child. The idea of 

organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 

Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 

the exploitation of the prostitution of women – which includes deriving any form of benefit from 

women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 

should be removed, with the effect that there will be no restrictions on advertising anything 

that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 

Surrogacy is a violation of the human rights of both women and children, and enabling 

advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 

being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 

this proposal is implemented,  and  are likely present surrogacy ads to female 

students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 

their financial worries. The most disadvantaged young women would be the most vulnerable to 

this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 

we need to protect disadvantaged women from the temptation of renting their wombs. This 

means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 

order in respect of a child born of a surrogacy arrangement has been recorded in the 

Parental Order Register, the child should be able to access his or her original birth 

certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 

result in the intended parents being recorded as parents on the birth certificate, the full 

form of that certificate should make clear that the birth was the result of a surrogacy 

arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should be recorded as parents on the original birth certificate. The birth mother should 

be recorded as the birth mother on the birth certificate and all decisions involving legal 

parenthood and parental responsibility should be taken after the birth by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 

the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 

Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 

to changes to allow for the registration of three parents or for anyone other than the birth mother 

to be recorded as the mother on the original birth certificate. Such proposals could lead to the 

facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 

understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 

been the subject of a parental order should be able to access all the documents contained 

in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 

created to record the identity of the intended parents, the surrogate and the gamete 

donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 

outside the new pathway, provided that the information about who has contributed 

gametes for the conception of the child has been medically verified, and that the 

information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 

conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 

order should record full information about a child’s genetic heritage where available 

and established by DNA or medical evidence, recording the use of an anonymous 

gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. However, should surrogacy take place, it is important that the children have 

access to information about their origins and these proposals seem generally sound, except that 

the information held on gamete donors should also include identifying information – because 

otherwise it trivialises the creation of a child and denies the child the right to know her or his 

genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 

and the intended parents should be recorded in the national register of surrogacy 

arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 

trivialises the creation of a child and denies the child the right to know her or his genetic 

parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 

access the information recorded in the register from the age of 18 for identifying 

information, and 16 for non-identifying information (if such information is included on the 

register), provided that he or she has been given a suitable opportunity to receive 

counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 

access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 

sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 

a surrogacy arrangement to make a request for information to disclose whether a person 

whom he or she is intending to marry, or with whom he or she intends to enter into a civil 

partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 

through, the same surrogate, they should be able to access the register to identify each 

other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 

identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 

carried by a surrogate, and the surrogate’s own child, to access the register to identify 

each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 

whether details of an intended parent who is not a party to the application for a parental 

order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 

in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 

HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 

parent) is not required, namely where a person cannot be found or is incapable of 

giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 

any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 

surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 

intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 

consideration of the child’s welfare throughout his or her life guided by the factors 

set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 

with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 

intended parents or one of the intended parents must be domiciled or habitually resident in 

the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 

domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 

residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 

residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 

reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 

prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 

required to make a declaration in the surrogacy agreement that they intend for the child’s 

home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 

parents, provide gametes for the conception of the child, so that double donation of 

gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 

meaning that there is not an intended parent who is able to provide a gamete due to 

infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 

be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 

domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 

likely to result in an increase in surrogacy. I therefore do not believe that double donation should 

be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 

pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 

cases outside the new pathway, the requirement should not apply, subject to medical 

necessity, if the court determines that the intended parents in good faith began the 

surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 

link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 

necessity, an exception should be made to allow a parental order to be granted to a single 

parent without a genetic link where the intended parent’s former partner provides gametes 

but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 

arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 

and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 

identifying the child’s genetic parents and the surrogate must be provided for entry on the 

national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 

any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 

mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 

agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 

conception of the child, that the genetic link is demonstrated to the court with 

medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 

in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 

order that the identity of the surrogate is entered on the national register of surrogacy 

agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 

parental order. The age of the intended parents should continue to be taken into account 

in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 

women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 

to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 

that society does not condone older people entering a surrogacy arrangement and will make it 

less likely that older people will go ahead with such an arrangement and present the court with a 

fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 

therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 

human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 

consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 

society does not consider it acceptable for older people to enter into a surrogacy arrangement 

and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 

that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 

18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 

age limits are set very carefully. What kind of society would want 18-year olds to believe that it 

would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 

they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 

(at the time of conception), in order for the court to have the power to make a parental 

order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 

violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 

as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 

suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 

childhood and has not yet had an opportunity to establish herself as an adult. This means that 

she is particularly vulnerable to coercion and manipulation. There should be a significantly older 

minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 

more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 

surrogate, and any intended parent providing gametes should be required for the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 

Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 

not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 

pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 

intending to enter into a surrogacy arrangement in the new pathway should be 

required to attend counselling with regard to the implications of entering into that 

arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 

requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 

the surrogate and the intended parents should take independent legal advice on the effect 

of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 

surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 

arrangement to be proceed under the new pathway where a person screened is unsuitable 

for having being convicted of, or received a police caution for, any offence appearing on a 

prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 

person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 

surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 

arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 

understand what pregnancy and childbirth are like and how they will change you until or unless 

you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 

pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 

Even the Kennel Club recognises that female dogs should not be allowed to undertake more 

than four pregnancies. It is abhorrent that female dogs have better protections than women 

would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 

surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 

production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 

receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 

relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 

additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 

essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 

entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 

and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 

self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 

above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 

had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 

means-tested social welfare benefits, how that has been addressed in their 

surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 

compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 

insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 

ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 

haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 

hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 

outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 

symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 

significant emotional and relationship difficulties. Infection may complicate healing, and some 

women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 

haemorrhage can be very significant, and potentially result in emergency hysterectomy and 

blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 

screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 

and the fact that some of these may not have been identified yet by researchers is also a real 

risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 

unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 

indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 

Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 

those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 

and although the maternal mortality rate is low, it can have significant sequelae, including renal 

failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 

permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 

and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 

can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 

C section may experience ongoing pain around the scar. Some sources quote this as affecting 

between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 

take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 

multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 

to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 

factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 

anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 

depression and post partum psychosis can be fatal, and impact on a woman’s health for many 

years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 

and it does make me wonder how the list of complications was created. I’d also like to know what 

level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 

mandated to do so. This potentially creates a situation where some “luckier” women would 

receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 

surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 

compensation to the surrogate’s family in the event of the pregnancy resulting in the 

surrogate’s death, including through payment of the cost of life assurance for the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 

nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 

agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 

of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 

the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 

and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 

the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 

permits the intended parents to pay the surrogate for her services to be reduced in the 

event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 

to be able to be reduced in the event of a miscarriage or termination, whether such 

provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 

surrogates should be the same, whether the surrogacy follows our new pathway to 

parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 

being used, the only payments that should ever be made are essential and basic expenses for 

which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 

not discussed which they think intended parents should be able to agree to pay to the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 

intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 

limitations that are placed on payments to surrogates that we should consider as part of 

our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 

are provided. The judge or other competent authority should closely monitor all financial aspects 

of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 

parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 

arrangements, the competent authority should be totally independent and not, for example, an 

agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 

way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 

the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 

on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 

agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 

share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 

context to share with us their views on our proposed reforms and consultation questions in 

this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 

a child born through an international surrogacy arrangement as a British citizen and 

obtaining a passport for the child. In particular, we would be interested to hear how long 

the application took after the birth of the child, and any information consultees have about 

causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 

application process for obtaining registration of a child born from an international 

surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport in international surrogacy arrangements appears to contradict the UN Special 

Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 

children and the protection of the rights of the birth mother. I therefore strongly disagree with this 

proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 

applying for a visa for a child born through an international surrogacy arrangement. In 

particular, we would be interested to hear how long the application took after the birth of 

the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a visa in respect of a child born through an international surrogacy 

arrangement, before the child is born. The application will need to be completed after the 

birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport before the child is born in international surrogacy arrangements appears to contradict 

the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 

the Immigration Rules where the intended parents are not the legal parents of the child 

under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 

surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 

having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 

months of the child’s birth should be removed (regardless of whether the availability of the 

visa is brought within the Rules), if our provisional proposal to remove the time limit on 

applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a EU Uniform Format Form in respect of a child born through an 

international surrogacy arrangement, before the child is born. The application will need to 

be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 

for the child before she or he is born in international surrogacy arrangements appears to 

contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 

the selling and trafficking of children and the protection of the rights of the birth mother. I 

therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 

applying for a EU Uniform Format Form for a child born through an international 

surrogacy arrangement. In particular we would be interested to hear how long the 

application took after the birth of the child, and any information consultees have of 

causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 

comprehensive guide for intended parents explaining the nationality and immigration 

consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 

violation of the human rights of women and children and all the other ways in which it is 

possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 

eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 

children born through international surrogacy arrangements, who are recognised as the 

legal parents of the child in the country of the child’s birth, should also be recognised as 

the child’s legal parents in the UK, without it being necessary for the intended parents to 

apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 

the domestic law and practice in the country in question provides protection against the 

exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 

that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 

Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 

and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 

mother to have legal parenthood and parental responsibility when the child is born and that her 

consent to giving up the child must be given AFTER the child's birth and that the transfer of 

‘parenthood’ should be overseen by the courts or a competent authority on an individual case 

by case basis, with the best interests of the child being the paramount consideration. This is an 

important safeguard against the sale of children and for the protection of the birth mother and I 

believe it should apply equally to international surrogacy arrangements. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 

involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 

of the child becoming the subject of a parental order, or its equivalent, in another 

jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 

intended parents to remove the child from the jurisdiction of the UK for this 

purpose and with the approval of the court and, if so, what form should that 

process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 

trafficking and exploitation. The process should include the same checks as would be used in 

an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 

paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 

civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 

respect of intended parents, and that any such provision should be limited so that only 

one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 

take time off work before the birth of the child, whether for the purpose of induced 

lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 

facilities for any person at work who is a pregnant woman or nursing mother to rest under 

Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 

sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 

employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 

surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 

arrangements are dealt with by the health services, and whether there are reforms to law 

or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 

not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 

wishes or decisions in regards to her lifestyle or medical and health care, including during 

pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 

and being informed on these matters, she can withdraw her consent at any time for any or no 

reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 

this could reduce the standard of impartial care given to birth mothers and new-borns – 

especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 

reason to be extremely cautious about making changes that will increase the numbers of 

surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 

As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 

additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-

term negative effects on the well-being of both of them. This is likely to be the same for birth 

mothers and babies in surrogacy arrangements and so can be expected to place additional 

long-term pressures on the NHS and society as a whole. This has not been considered and 

there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 

that can have a long-term negative impact on the woman’s health, including premature death. 

Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 

when this isn’t in their best interests and there are worries about eugenics – where egg donors 

are selected on the basis of blonde hair, blue eyes and stereotypical measures of 

‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 

issues. There is no question about people’s thoughts about the NHS picking up the tab for the 

extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 

society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 

fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 

for prospective parents to indulge their parenting fantasies while denying patients access to 

drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 

England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 

that the birth mother has the right to change her mind at any time, for any or no reason. 

Healthcare professionals must accept that her wishes are paramount and that the ‘intended 

parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 

medical and health care, including during pregnancy, labour, childbirth and the postpartum 

period. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 

than normal to the possibility that she is being coerced and to ensure that they can speak to her 

alone, including during labour, and that if she changes her mind about who is present in 

consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 

wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 

surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 

to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 

more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 

and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 

route by which many women enter prostitution and is a major factor in preventing their exit. 

There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 

is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 

prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 

and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 

a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 

paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 

payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 

surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 

which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 

tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 

the current law where the intended parents are not the legal parents from birth of the 

child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 

cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 

counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 

legal advice discussed in Chapter 13; and 



65 
 

(2) to draft, advise on and negotiate the written surrogacy agreement required for the 

new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 

independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 

their child(ren), including the cost of fertility treatment, payments to the surrogate 

and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 

arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 

addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 

decided that surrogacy is a positive thing and so legislation should enable it. This may be 

explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 

interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 

of surrogacy, and lawyers and other organisations who stand to make money from commercial 

surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 

in this endeavour. This is a major error, because just as all women are affected by the 

institution of prostitution, so all women will be affected by any opening up of commercial 

surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 

to break the legal and cultural recognition of the unique bond between birth mother and child – 

and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 

birth are a major step in this direction, and are likely to have a significant impact down the line – 

potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 

family members coercing a woman into engaging in commercial surrogacy for their (and not 

her) financial benefit. This will be a potential risk for thousands of women, which appears to 

have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 

(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 

be any evidence they have done so, because they have not provided their equality 

considerations and impact assessments. As surrogacy has a very different impact on women 

and children than on adult males, we believe the law commissioners are in breach of equality 

legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 

due regard to the need to: 

 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 

prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 

and those who do not. 

• Foster good relations between people who share a protected characteristic and those 

who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 

position relative to men’s, and the relationship between the sexes. Any loosening of the laws 

around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 

an impact on the relations between the different generations. Imagine the rage that young 

people may feel when they discover that their ‘parents’ not only bought them but took 

advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 

based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 

confers some kind of human right to surrogacy and the idea that a woman has a human right to 

be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 

the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 

the UN Special Rapporteur that are designed to guard against the sale of children and the 

exploitation of birth mothers, including: 

 

▪ The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 

▪ All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 

▪ The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 

▪ Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 

▪ Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 

being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 

guidelines. There are too many questions, they are too detailed and do not ask the important 

high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 

again from the position of women’s and children’s human rights. If it is found that there is no 

way to liberalise surrogacy law that is compliant with obligations under international treaties 

such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 

liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 

of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

Not Buying It Sheffield  

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 

university), what is the name of your organisation? 

Not Buying It Sheffield  

 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 

organisation? 

(Required – Choose one response) 

 

 

• This is a response on behalf of an organisation  

 

If other, please provide details: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 

describes you? 

(Choose one response) 

• Surrogate 

• Intended parent 

• Person born of a surrogacy arrangement 

• Family member of a surrogate 

• Family member of an intended parent 

• Legal practitioner 

• Medical practitioner or counsellor 

• Social worker 
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• Academic 

• Other individual 

5. What is your email address? 

Email address:  

Sheffieldnotbuyingit@gmail.com 

 

If you enter your email address then you will automatically receive an acknowledgement email 

when you submit your response. 

6. What is your telephone number? 

Telephone number:  

 

 

7. If you want the information that you provide in response to this consultation to be 

treated as confidential, please explain to us why you regard the information as confidential. 

As explained in our privacy notice, we will take full account of your explanation but cannot 

give an assurance that confidentiality can be maintained in all circumstances. 
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Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 

allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 

children and the exploitation of birth mothers. These are human rights issues of the utmost 

seriousness and so the arrangements should be overseen by a senior and experienced judge. 

For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 

should continue to be heard by lay justices, or whether they should be allocated to another 

level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 

judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 

exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 

the arrangements should be overseen by a senior and experienced judge. For this reason these 

cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 

judges or higher. 

Paragraph 6.51 
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Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 

current allocation rules, or their reform along the lines that we discuss in Consultation 

Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 

duty to consider whether to make an order awarding the intended parents parental 

responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 

Chapter 8 that all intended parents (whether in the new pathway or not) automatically 

acquire parental responsibility if the child is living with or being cared for by them is not 

supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth and that the child’s best interests are the paramount consideration. 

Nothing about the transfer of parental responsibility should be automatic and all options should 

be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 
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Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 

should be reversed, so that a parental order report is released to the parties in the 

proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 

expenses of curators ad litem and reporting officers and, if so, how this should be 

addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 

for a parental order, the court may make any such interim order or orders for 

parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 

child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 

statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 

subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
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I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 

recommendations* and the Hague Convention on the Protection of Children and Cooperation in 

respect of Intercountry Adoption of 1993. These require the birth mother to have legal 

parenthood and parental responsibility when the child is born and that her consent to giving up 

the child must be freely given AFTER the child's birth. I believe that this important safeguard 

against the sale of children and the exploitation of birth mothers should apply equally to 

surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 

all of the implications need to be fully understood. There is no evidence in the consultation paper 

that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 

birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 

mothers prior to the consultation. I do not agree that these claimed wishes alone justify 

measures that contravene the recommendations of the UN Special Rapporteur and the 

provisions of the Hague Convention that are designed to reduce the risk of the sale and 

trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 

condone a system that would require women to deliberately conceive and subsequently give 

birth with the expectation that they would have little or no legal responsibility for the child. The 

rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 

say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 

should be under a duty to keep a record of surrogacy arrangements under the new 

pathway to which they are a party, with such records being retained for a specified 

minimum period. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. 
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1.9 We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 

should apply to traditional surrogacy arrangements with which a regulated surrogacy 

organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 

would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 

traditional, domestic surrogacy arrangement should prevent that arrangement from 

entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 

by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 

within a defined period, with the objection being sent to both the intended parents 

and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 

week. 

Do consultees agree? 



8 
 

NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 

legal parenthood at birth and that the birth mother has only a limited time to object. This 

contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 

legal parent at birth and that all decisions involving legal parenthood and parental responsibility 

in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 

with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 

acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 

should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 

child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 

obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 
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parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 

birth of the child that they have no reason to believe that the surrogate has lacked 

capacity at any time during the period in which she had the right to object to the 

intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 

which she has the right to object to the intended parents acquiring legal parenthood, 

the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 

unable to provide the positive consent within the relevant period, the surrogacy 

arrangement should exit the new pathway and the intended parents should be able 

to make an application for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 
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and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 

result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 

should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 

her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 

recommendation* that all decisions involving legal parenthood and parental responsibility in 

surrogacy arrangements should be taken by a court or other competent authority AFTER the 

birth and that the child’s best interests are the paramount consideration. A welfare assessment is 

an absolute requirement if an informed decision is to be made about the child’s best interest. 

Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 

the birth of the child. Much can change in that time.  
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The justification that a welfare assessment after the birth of the child is not necessary because 

parents of children born through the normal process are not subject to such checks does not 

hold. Pregnancy, birth and the post-partum changes are intense physical and existential 

experiences that change you and prime you to love and be sensitive to the new-born child and 

rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 

reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 

physiological and emotional resources, which means she has already made a huge and 

unquantifiable, nearly year-long, commitment to the child. This means her practical and 

emotional commitment to the child is already well-developed, giving her the best chance of 

surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 

and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 

does not in any way prepare you for the practical reality of caring for a new-born child and the 

long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 

under the new pathway, where the surrogate has exercised her right to object to the 

intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 

partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 

financial gain. This risk is likely to increase if he or she does not have legal parenthood or 

parental responsibility for any children born of the arrangement. This is enough reason to reject 

this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 

have an implication for all children, all families because it would set a precedent. It should not be 

introduced without a full assessment of all the implications, including on the rights of mothers and 

children. There is no evidence that the law commissioners have carried out any such 

assessment. 
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1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 

parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 

partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 

arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 

exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 

the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 

birth mother should always be the legal parent of the child at birth and this should not change if 

the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 

being registered as the parents before the expiry of the period allowed for the registration 

of the birth, provided that the intended parents have made a declaration to the effect that 

the relevant criteria for the making of a parental order are satisfied, on registration of the 

stillbirth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 

situation. The birth mother should always be the legal parent of the child at birth and this should 

not change if the child is stillborn and the registration should accurately reflect this. 
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Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 

where the child dies before the making of the parental order, the surrogate should be able 

to consent to the intended parents being registered as the parents before the expiry of the 

period allowed for the registration of the birth, provided that the intended parents have 

made a declaration to the effect that the relevant criteria for the making of a parental order 

are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 

situation. The birth mother should always be the legal parent of the child at birth and if the child 

dies before the parental order, the registration of birth should accurately reflect that the birth 

mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 

whether, where the surrogate dies in childbirth or before the end of the period during which 

she can exercise her right to object, the arrangement should not proceed in the new 

pathway and the intended parents should be required to make an application for a 

parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 

both intended parents die during the surrogate’s pregnancy, the intended parents should 

be registered as the child’s parents on birth, subject to the surrogate not exercising her 

right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 

‘intended parents’ being registered as the legal parents in this situation. The birth mother should 

always be the legal parent of the child at birth and the registration of birth should accurately 

reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 

parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 

interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 

permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 

surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 

possible for the intended parents to be registered as the child’s parents, but that 

there should be a procedure for the surrogate to provide details of the intended 

parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 

arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 

deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 

applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 

there would only be a single applicant for a parental order in respect of the child 

concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 

notice to be given to the potential second intended parent of the application and an 

opportunity given to that party to provide notice of opposition within a brief period 

(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 

she should be required to make his or her own application within a brief period (say 

14 days), otherwise the application of the first intended parent will be determined by 

the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 

mother should be the legal parent at birth and all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth of the child with the best interests of the child being the paramount 

consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 

have proposed, leading to the acquisition of legal parenthood by the intended 

parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 

legal parent and have parental responsibility at birth and all decisions involving legal parenthood 

and parental responsibility in surrogacy arrangements should be taken by a court or other 

competent authority AFTER the birth of the child based on the best interests of the child, as 

recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 

should be amended to provide for the court to have regard to additional specific 

factors in the situation where it is considering the arrangements for a child in the 

context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 

a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 

issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 

recommendation* that the child’s best interest is the paramount consideration. I therefore do not 

believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 

and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 

Regulations) should be further amended to provide for the court to have regard to 

additional specific factors in the situation where it is considering whether to make a 

parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 

order. The welfare checklist provides a comprehensive summary of the issues to be considered 

and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 

child’s best interest is the paramount consideration. I therefore do not believe any other factors 

should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 

amended to add the intended parents to the category of those who can apply for a section 

8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 

and her reproductive capacities in all surrogacy arrangements. The court should therefore 

always have oversight of the arrangements. I am also concerned that there should be no 

liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 

not believe that ‘intended parents’ should be added to the list of those who can apply for a 

section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement outside the new pathway, the intended parents should acquire parental 

responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 

all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 

trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify measures that contravene recommendations of 

the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no legal 

responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 

be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 

and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 

have parental responsibility for the child where the child is living with, or being cared 

for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should acquire parentage or parental responsibility automatically. The birth mother 

should be the legal parent at birth and all decisions involving legal parenthood and parental 

responsibility in surrogacy arrangements should be taken by a court or other competent authority 

AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 

the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 

sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no responsibility 

for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 

regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 

surrogate should retain parental responsibility for the child born as a result of the 

arrangement until the expiry of the period during which she can exercise her right to 

object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 

‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, with the 

child’s best interest the paramount consideration. This is the recommendation of the UN Special 

Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 

exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 

responsibility by either the surrogate (or other legal parent), or the intended parents, 

during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 

party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 

legal parenthood and parental responsibility at and after the birth and all subsequent decisions 

involving legal parenthood and parental responsibility should be taken by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 

scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 

independent surrogacy arrangements, to tell us about their experience. In particular, we 

would be interested to hear about any health screening, counselling and legal advice that 

took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 

particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 

for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 

and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 

including the creation, maintenance and operation of necessary policies and 

procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 

making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 

will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 

and will need to continuously seek new business and to convince or coerce more women to act 

as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 

prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 

otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 

facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 

that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 

rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 

offer matching and facilitation services in respect of surrogacy arrangements in the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 

outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 

facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 

organisations that offer matching and facilitation services without being regulated to do so, 

and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 

are provided by – because they would inevitably lead to an increase in surrogacy, which I 

consider a violation of the human rights of both women and children. Offering such services 

should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 

Authority be expanded to include the regulation of regulated surrogacy organisations, and 

oversight of compliance with the proposed legal requirements for the new pathway to legal 

parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 

apply to regulated surrogacy organisations, including which additional or new areas of 

regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 

(subject to the exception we provisionally propose in Consultation Question 88 in relation 

to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 

negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 

because I consider it a violation of the human rights of both women and the child. The idea of 

organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 

Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 

the exploitation of the prostitution of women – which includes deriving any form of benefit from 

women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 

should be removed, with the effect that there will be no restrictions on advertising anything 

that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 

Surrogacy is a violation of the human rights of both women and children, and enabling 

advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 

being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 

this proposal is implemented,  and  are likely present surrogacy ads to female 

students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 

their financial worries. The most disadvantaged young women would be the most vulnerable to 

this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 

we need to protect disadvantaged women from the temptation of renting their wombs. This 

means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 

order in respect of a child born of a surrogacy arrangement has been recorded in the 

Parental Order Register, the child should be able to access his or her original birth 

certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 

result in the intended parents being recorded as parents on the birth certificate, the full 

form of that certificate should make clear that the birth was the result of a surrogacy 

arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should be recorded as parents on the original birth certificate. The birth mother should 

be recorded as the birth mother on the birth certificate and all decisions involving legal 

parenthood and parental responsibility should be taken after the birth by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 

the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 

Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 

to changes to allow for the registration of three parents or for anyone other than the birth mother 

to be recorded as the mother on the original birth certificate. Such proposals could lead to the 

facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 

understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 

been the subject of a parental order should be able to access all the documents contained 

in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 

created to record the identity of the intended parents, the surrogate and the gamete 

donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 

outside the new pathway, provided that the information about who has contributed 

gametes for the conception of the child has been medically verified, and that the 

information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 

conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 

order should record full information about a child’s genetic heritage where available 

and established by DNA or medical evidence, recording the use of an anonymous 

gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. However, should surrogacy take place, it is important that the children have 

access to information about their origins and these proposals seem generally sound, except that 

the information held on gamete donors should also include identifying information – because 

otherwise it trivialises the creation of a child and denies the child the right to know her or his 

genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 

and the intended parents should be recorded in the national register of surrogacy 

arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 

trivialises the creation of a child and denies the child the right to know her or his genetic 

parentage. 

Paragraph 10.104 

 



29 
 

Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 

access the information recorded in the register from the age of 18 for identifying 

information, and 16 for non-identifying information (if such information is included on the 

register), provided that he or she has been given a suitable opportunity to receive 

counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 

access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 

sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 

a surrogacy arrangement to make a request for information to disclose whether a person 

whom he or she is intending to marry, or with whom he or she intends to enter into a civil 

partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 

through, the same surrogate, they should be able to access the register to identify each 

other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 

identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 

carried by a surrogate, and the surrogate’s own child, to access the register to identify 

each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 

whether details of an intended parent who is not a party to the application for a parental 

order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 

in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 

HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 

parent) is not required, namely where a person cannot be found or is incapable of 

giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 

any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 

surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 

intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 

consideration of the child’s welfare throughout his or her life guided by the factors 

set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 

with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 

intended parents or one of the intended parents must be domiciled or habitually resident in 

the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 

domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 

residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 

residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 

reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 

prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 

required to make a declaration in the surrogacy agreement that they intend for the child’s 

home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 

parents, provide gametes for the conception of the child, so that double donation of 

gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 

meaning that there is not an intended parent who is able to provide a gamete due to 

infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 

be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 

domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 

likely to result in an increase in surrogacy. I therefore do not believe that double donation should 

be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 

pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 

cases outside the new pathway, the requirement should not apply, subject to medical 

necessity, if the court determines that the intended parents in good faith began the 

surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 

link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 

necessity, an exception should be made to allow a parental order to be granted to a single 

parent without a genetic link where the intended parent’s former partner provides gametes 

but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 

arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 

and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 

identifying the child’s genetic parents and the surrogate must be provided for entry on the 

national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 

any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 

mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an app lication for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 

agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 

conception of the child, that the genetic link is demonstrated to the court with 

medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 

in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 

order that the identity of the surrogate is entered on the national register of surrogacy 

agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 

parental order. The age of the intended parents should continue to be taken into account 

in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 

women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 

to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 

that society does not condone older people entering a surrogacy arrangement and will make it 

less likely that older people will go ahead with such an arrangement and present the court with a 

fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 

therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 

human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 

consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 

society does not consider it acceptable for older people to enter into a surrogacy arrangement 

and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 

that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 

18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 

age limits are set very carefully. What kind of society would want 18-year olds to believe that it 

would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 

they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 

(at the time of conception), in order for the court to have the power to make a parental 

order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 

violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 

as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 

suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 

childhood and has not yet had an opportunity to establish herself as an adult. This means that 

she is particularly vulnerable to coercion and manipulation. There should be a significantly older 

minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 

more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 

surrogate, and any intended parent providing gametes should be required for the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 

Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 

not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 

pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 

intending to enter into a surrogacy arrangement in the new pathway should be 

required to attend counselling with regard to the implications of entering into that 

arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 

requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 

the surrogate and the intended parents should take independent legal advice on the effect 

of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 

surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 

arrangement to be proceed under the new pathway where a person screened is unsuitable 

for having being convicted of, or received a police caution for, any offence appearing on a 

prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 

person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 

surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 

arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 

understand what pregnancy and childbirth are like and how they will change you until or unless 

you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 

pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 

Even the Kennel Club recognises that female dogs should not be allowed to undertake more 

than four pregnancies. It is abhorrent that female dogs have better protections than women 

would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 

surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 

production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 

receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 

relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 

additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 

essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 

entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 

and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 

self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 

above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 

had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 

means-tested social welfare benefits, how that has been addressed in their 

surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 

compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 

insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 

ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 

haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 

hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 

outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 

symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 

significant emotional and relationship difficulties. Infection may complicate healing, and some 

women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 

haemorrhage can be very significant, and potentially result in emergency hysterectomy and 

blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 

screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 

and the fact that some of these may not have been identified yet by researchers is also a real 

risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 

unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 

indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 

Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 

those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 

and although the maternal mortality rate is low, it can have significant sequelae, including renal 

failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 

permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 

and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 

can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 

C section may experience ongoing pain around the scar. Some sources quote this as affecting 

between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 

take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 

multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 

to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 

factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 

anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 

depression and post partum psychosis can be fatal, and impact on a woman’s health for many 

years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 

and it does make me wonder how the list of complications was created. I’d also like to know what 

level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 

mandated to do so. This potentially creates a situation where some “luckier” women would 

receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 

surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 

compensation to the surrogate’s family in the event of the pregnancy resulting in the 

surrogate’s death, including through payment of the cost of life assurance for the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 

nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 

agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 

of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 

the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 

and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 

the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 

permits the intended parents to pay the surrogate for her services to be reduced in the 

event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 

to be able to be reduced in the event of a miscarriage or termination, whether such 

provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 

surrogates should be the same, whether the surrogacy follows our new pathway to 

parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 

being used, the only payments that should ever be made are essential and basic expenses for 

which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 

not discussed which they think intended parents should be able to agree to pay to the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 

intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 

limitations that are placed on payments to surrogates that we should consider as part of 

our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 

are provided. The judge or other competent authority should closely monitor all financial aspects 

of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 

parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 

arrangements, the competent authority should be totally independent and not, for example, an 

agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 

way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 

the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 

on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 

agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 

share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 

context to share with us their views on our proposed reforms and consultation questions in 

this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 

a child born through an international surrogacy arrangement as a British citizen and 

obtaining a passport for the child. In particular, we would be interested to hear how long 

the application took after the birth of the child, and any information consultees have about 

causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 

application process for obtaining registration of a child born from an international 

surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport in international surrogacy arrangements appears to contradict the UN Special 

Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 

children and the protection of the rights of the birth mother. I therefore strongly disagree with this 

proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 

applying for a visa for a child born through an international surrogacy arrangement. In 

particular, we would be interested to hear how long the application took after the birth of 

the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a visa in respect of a child born through an international surrogacy 

arrangement, before the child is born. The application will need to be completed after the 

birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport before the child is born in international surrogacy arrangements appears to contradict 

the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 

the Immigration Rules where the intended parents are not the legal parents of the child 

under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 

surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 

having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 

months of the child’s birth should be removed (regardless of whether the availability of the 

visa is brought within the Rules), if our provisional proposal to remove the time limit on 

applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a EU Uniform Format Form in respect of a child born through an 

international surrogacy arrangement, before the child is born. The application will need to 

be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 

for the child before she or he is born in international surrogacy arrangements appears to 

contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 

the selling and trafficking of children and the protection of the rights of the birth mother. I 

therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 

applying for a EU Uniform Format Form for a child born through an international 

surrogacy arrangement. In particular we would be interested to hear how long the 

application took after the birth of the child, and any information consultees have of 

causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 

comprehensive guide for intended parents explaining the nationality and immigration 

consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 

violation of the human rights of women and children and all the other ways in which it is 

possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 

eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 

children born through international surrogacy arrangements, who are recognised as the 

legal parents of the child in the country of the child’s birth, should also be recognised as 

the child’s legal parents in the UK, without it being necessary for the intended parents to 

apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 

the domestic law and practice in the country in question provides protection against the 

exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 

that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 

Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 

and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 

mother to have legal parenthood and parental responsibility when the child is born and that her 

consent to giving up the child must be given AFTER the child's birth and that the transfer of 

‘parenthood’ should be overseen by the courts or a competent authority on an individual case 

by case basis, with the best interests of the child being the paramount consideration. This is an 

important safeguard against the sale of children and for the protection of the birth mother and I 

believe it should apply equally to international surrogacy arrangements. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 

involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 

of the child becoming the subject of a parental order, or its equivalent, in another 

jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 

intended parents to remove the child from the jurisdiction of the UK for this 

purpose and with the approval of the court and, if so, what form should that 

process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 

trafficking and exploitation. The process should include the same checks as would be used in 

an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 

paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 

civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 

respect of intended parents, and that any such provision should be limited so that only 

one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 

take time off work before the birth of the child, whether for the purpose of induced 

lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 

facilities for any person at work who is a pregnant woman or nursing mother to rest under 

Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 

sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 

employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 

surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 

arrangements are dealt with by the health services, and whether there are reforms to law 

or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 

not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 

wishes or decisions in regards to her lifestyle or medical and health care, including during 

pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 

and being informed on these matters, she can withdraw her consent at any time for any or no 

reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 

this could reduce the standard of impartial care given to birth mothers and new-borns – 

especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 

reason to be extremely cautious about making changes that will increase the numbers of 

surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 

As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 

additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-

term negative effects on the well-being of both of them. This is likely to be the same for birth 

mothers and babies in surrogacy arrangements and so can be expected to place additional 

long-term pressures on the NHS and society as a whole. This has not been considered and 

there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 

that can have a long-term negative impact on the woman’s health, including premature death. 

Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 

when this isn’t in their best interests and there are worries about eugenics – where egg donors 

are selected on the basis of blonde hair, blue eyes and stereotypical measures of 

‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 

issues. There is no question about people’s thoughts about the NHS picking up the tab for the 

extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 

society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 

fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 

for prospective parents to indulge their parenting fantasies while denying patients access to 

drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 

England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 

that the birth mother has the right to change her mind at any time, for any or no reason. 

Healthcare professionals must accept that her wishes are paramount and that the ‘intended 

parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 

medical and health care, including during pregnancy, labour, childbirth and the postpartum 

period. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 

than normal to the possibility that she is being coerced and to ensure that they can speak to her 

alone, including during labour, and that if she changes her mind about who is present in 

consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 

wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 

surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 

to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 

more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 

and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 

route by which many women enter prostitution and is a major factor in preventing their exit. 

There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 

is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 

prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 

and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 

a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 

paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 

payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 

surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 

which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 

tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 

the current law where the intended parents are not the legal parents from birth of the 

child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 

cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 

counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 

legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 

new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 

independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 

their child(ren), including the cost of fertility treatment, payments to the surrogate 

and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 

arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 

addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 

decided that surrogacy is a positive thing and so legislation should enable it. This may be 

explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 

interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 

of surrogacy, and lawyers and other organisations who stand to make money from commercial 

surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 

in this endeavour. This is a major error, because just as all women are affected by the 

institution of prostitution, so all women will be affected by any opening up of commercial 

surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 

to break the legal and cultural recognition of the unique bond between birth mother and child – 

and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 

birth are a major step in this direction, and are likely to have a significant impact down the line – 

potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 

family members coercing a woman into engaging in commercial surrogacy for their (and not 

her) financial benefit. This will be a potential risk for thousands of women, which appears to 

have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 

(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 

be any evidence they have done so, because they have not provided their equality 

considerations and impact assessments. As surrogacy has a very different impact on women 

and children than on adult males, we believe the law commissioners are in breach of equality 

legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 

due regard to the need to: 

 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 

prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 

and those who do not. 

• Foster good relations between people who share a protected characteristic and those 

who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 

position relative to men’s, and the relationship between the sexes. Any loosening of the laws 

around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 

an impact on the relations between the different generations. Imagine the rage that young 

people may feel when they discover that their ‘parents’ not only bought them but took 

advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 

based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 

confers some kind of human right to surrogacy and the idea that a woman has a human right to 

be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 

the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 

the UN Special Rapporteur that are designed to guard against the sale of children and the 

exploitation of birth mothers, including: 

 

▪ The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 

▪ All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 

▪ The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 

▪ Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 

▪ Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 

being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 

guidelines. There are too many questions, they are too detailed and do not ask the important 

high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 

again from the position of women’s and children’s human rights. If it is found that there is no 

way to liberalise surrogacy law that is compliant with obligations under international treaties 

such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 

liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

[Enter your name here.] 
 
2. If you are a member of an organisation (for example, a surrogacy organisation or a 
university), what is the name of your organisation? 

[Name of organisation if relevant.] 
 
3. Are you responding to this consultation in a personal capacity or on behalf of your 
organisation? 

(Required – Choose one response) 

• This is a personal response 
• This is a response on behalf of an organisation 
• Other 

If other, please provide details: 

 
 
4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

(Choose one response) 

• Surrogate 
• Intended parent 
• Person born of a surrogacy arrangement 
• Family member of a surrogate 
• Family member of an intended parent 
• Legal practitioner 
• Medical practitioner or counsellor 
• Social worker 
• Academic 
• Other individual 
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5. What is your email address? 

Email address:  

[Enter your email address here.] 
 
If you enter your email address then you will automatically receive an acknowledgement email 
when you submit your response. 

6. What is your telephone number? 

Telephone number:  

[Enter your phone number here.] 
 
7. If you want the information that you provide in response to this consultation to be 
treated as confidential, please explain to us why you regard the information as confidential. 
As explained in our privacy notice, we will take full account of your explanation but cannot 
give an assurance that confidentiality can be maintained in all circumstances. 

 
 
 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 
allocated to a judge of the High Court; and 

YES 
 
International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 
children and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced judge. 
For this reason these cases should continue to be heard by a judge of the High Court.  

 
(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 
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Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 
should continue to be heard by lay justices, or whether they should be allocated to another 
level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 
judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 
exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 
the arrangements should be overseen by a senior and experienced judge. For this reason these 
cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 
judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 
current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 

 
Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental 
responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 
Chapter 8 that all intended parents (whether in the new pathway or not) automatically 
acquire parental responsibility if the child is living with or being cared for by them is not 
supported by consultees). 

NO 
 
The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth and that the child’s best interests are the paramount consideration. 
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Nothing about the transfer of parental responsibility should be automatic and all options should 
be open. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 

 

Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 
should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 
Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 
expenses of curators ad litem and reporting officers and, if so, how this should be 
addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 
for a parental order, the court may make any such interim order or orders for 
parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 
Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 
child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 
statement as to legal parenthood on birth, 
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(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 
subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
 
I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 
recommendations* and the Hague Convention on the Protection of Children and Cooperation in 
respect of Intercountry Adoption of 1993. These require the birth mother to have legal 
parenthood and parental responsibility when the child is born and that her consent to giving up 
the child must be freely given AFTER the child's birth. I believe that this important safeguard 
against the sale of children and the exploitation of birth mothers should apply equally to 
surrogacy arrangements, in both an international and a domestic context. 
 
This proposal would set a very dangerous precedent for all women, all mothers, all children and 
all of the implications need to be fully understood. There is no evidence in the consultation paper 
that the law commissioners have considered these more general implications fully, if at all. 
 
I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 
birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. I do not agree that these claimed wishes alone justify 
measures that contravene the recommendations of the UN Special Rapporteur and the 
provisions of the Hague Convention that are designed to reduce the risk of the sale and 
trafficking of children and to protect birth mothers. 
 
Bringing a child into the world is a great responsibility and it is not ethical to encourage or 
condone a system that would require women to deliberately conceive and subsequently give 
birth with the expectation that they would have little or no legal responsibility for the child. The 
rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 
say they want or not. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 
should be under a duty to keep a record of surrogacy arrangements under the new 
pathway to which they are a party, with such records being retained for a specified 
minimum period. 
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Do consultees agree? 

OTHER 
 
I  disagree with the proposals for the ‘new pathway’ and regulated surrogacy organisations. 

 
1.9 We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 
should apply to traditional surrogacy arrangements with which a regulated surrogacy 
organisation is involved. 

Do consultees agree? 

OTHER 
 
I  disagree with the proposal for regulated surrogacy organisations, because they would 
inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from 
entering into the new pathway. 

I  disagree with the proposals for the ‘new pathway.’  
Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 
by the intended parents, for a fixed period after the birth of the child;  
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(2) this right to object should operate by the surrogate making her objection in writing 
within a defined period, with the objection being sent to both the intended parents 
and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 
week. 

Do consultees agree? 

NO 
 
I  disagree with the proposal that the ‘intended parents’ should automatically acquire legal 
parenthood at birth and that the birth mother has only a limited time to object. This contradicts 
the UN Special Rapporteur’s recommendations,* including that the birth mother is the legal 
parent at birth and that all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements are taken by a court or other competent authority AFTER the birth, with 
the child’s best interests being the paramount consideration. 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 
should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 
child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 
obtain legal parenthood. 
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Do consultees agree? 

OTHER 
 
I  disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended parents’ 
acquiring legal parenthood automatically at birth unless the birth mother objects.  
 
The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 
birth of the child that they have no reason to believe that the surrogate has lacked 
capacity at any time during the period in which she had the right to object to the 
intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 
which she has the right to object to the intended parents acquiring legal parenthood, 
the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 
unable to provide the positive consent within the relevant period, the surrogacy 
arrangement should exit the new pathway and the intended parents should be able 
to make an application for a parental order. 
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Do consultees agree? 

NO 
 
I  disagree with the proposals for the ‘new pathway’ – particularly the ‘intended parents’ acquiring 
legal parenthood automatically at birth unless the birth mother objects.  
 
The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 
result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 
should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 
her birth. 

Do consultees agree? 
 
NO 
 
I  disagree with this proposal. It contradicts the UN Special Rapporteur’s recommendation* that 
all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
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should be taken by a court or other competent authority AFTER the birth and that the child’s best 
interests are the paramount consideration. A welfare assessment is an absolute requirement if 
an informed decision is to be made about the child’s best interest. Therefore a welfare 
assessment MUST be made after the child’s birth. 
 
The pre-conception assessment would typically have been carried out more than a year before 
the birth of the child. Much can change in that time.  
 
The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not 
hold. Pregnancy, birth and the post-partum changes are intense physical and existential 
experiences that change you and prime you to love and be sensitive to the new-born child and 
rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 
reasons ‘intended parents’ do not have this advantage.  
 
In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and 
emotional commitment to the child is already well-developed, giving her the best chance of 
surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 
and adolescence.  
 
The ‘intended parents’ have had no similar experience. The investment of financial resources 
does not in any way prepare you for the practical reality of caring for a new-born child and the 
long road of nurturing and shepherding him or her to adulthood. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 
under the new pathway, where the surrogate has exercised her right to object to the 
intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 
partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 
 
I  disagree with the ‘new pathway.’  
 
There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
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parental responsibility for any children born of the arrangement. This is enough reason to reject 
this proposal. 
 
However, it also represents a significant change in legal parenthood rules and would therefore 
have an implication for all children, all families because it would set a precedent. It should not be 
introduced without a full assessment of all the implications, including on the rights of mothers and 
children. There is no evidence that the law commissioners have carried out any such 
assessment. 
 
1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 
parent of the child born as a result of the arrangement. 

YES 
 
The normal legal parenthood rules should apply. This will reduce the risk of spouses and 
partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 
exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 
the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 
 
I  disagree with the proposals for the ‘new pathway’ – particularly the ‘intended parents’ acquiring 
legal parenthood automatically at birth unless the birth mother objects. The birth mother should 
always be the legal parent of the child at birth and this should not change if the child is stillborn. 
 
1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 
being registered as the parents before the expiry of the period allowed for the registration 
of the birth, provided that the intended parents have made a declaration to the effect that 
the relevant criteria for the making of a parental order are satisfied, on registration of the 
stillbirth. 
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Do consultees agree? 

NO 
 
I  disagree with the ‘intended parents’ being registered as the birth parents in this situation. The 
birth mother should always be the legal parent of the child at birth and this should not change if 
the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 
where the child dies before the making of the parental order, the surrogate should be able 
to consent to the intended parents being registered as the parents before the expiry of the 
period allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a parental order 
are satisfied, on registration of the birth. 

Do consultees agree? 

NO 
 
I  disagree with the ‘intended parents’ being registered as the legal parents in this situation. The 
birth mother should always be the legal parent of the child at birth and if the child dies before the 
parental order, the registration of birth should accurately reflect that the birth mother was the 
legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period during which 
she can exercise her right to object, the arrangement should not proceed in the new 
pathway and the intended parents should be required to make an application for a 
parental order. 

OTHER 
 
I  disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 
both intended parents die during the surrogate’s pregnancy, the intended parents should 
be registered as the child’s parents on birth, subject to the surrogate not exercising her 
right to object within the defined period. 

Do consultees agree? 

NO 
 
I  disagree with the proposals for the ‘new pathway’. I disagree with the deceased ‘intended 
parents’ being registered as the legal parents in this situation. The birth mother should always be 
the legal parent of the child at birth and the registration of birth should accurately reflect this. 
 
1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 
interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 
permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 
surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 
possible for the intended parents to be registered as the child’s parents, but that 
there should be a procedure for the surrogate to provide details of the intended 
parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 
arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 
deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 
applicant under section 54A: 

(1) the applicant should have to make a declaration that it was always intended that 
there would only be a single applicant for a parental order in respect of the child 
concerned or to supply the name and contact details of the other intended parent;  
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(2) if details of another intended parent are supplied, a provision should be made for 
notice to be given to the potential second intended parent of the application and an 
opportunity given to that party to provide notice of opposition within a brief period 
(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 
she should be required to make his or her own application within a brief period (say 
14 days), otherwise the application of the first intended parent will be determined by 
the court. 

Do consultees agree? 

YES 
Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I  oppose a three-parent model of legal parenthood, even if it is temporary. The birth mother 
should be the legal parent at birth and all decisions involving legal parenthood and parental 
responsibility in surrogacy arrangements should be taken by a court or other competent authority 
AFTER the birth of the child with the best interests of the child being the paramount 
consideration, as recommended by the UN Special Rapporteur.* 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 
have proposed, leading to the acquisition of legal parenthood by the intended 
parents at birth; and 

(2) if so, as to whether should this oversight be: 

(a) administrative, or 

(b) judicial. 
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I  disagree with the proposals for the ‘new pathway’. The birth mother should be the legal parent 
and have parental responsibility at birth and all decisions involving legal parenthood and parental 
responsibility in surrogacy arrangements should be taken by a court or other competent authority 
AFTER the birth of the child based on the best interests of the child, as recommended by the UN 
Special Rapporteur.* 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 
should be amended to provide for the court to have regard to additional specific 
factors in the situation where it is considering the arrangements for a child in the 
context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 
a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 
issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 
and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 
Regulations) should be further amended to provide for the court to have regard to 
additional specific factors in the situation where it is considering whether to make a 
parental order; and 

(2) what those additional factors should be. 

The child’s best interests should drive all decisions when considering whether to make a parental 
order. The welfare checklist provides a comprehensive summary of the issues to be considered 
and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 
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child’s best interest is the paramount consideration. I therefore do not believe any other factors 
should be added. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 
8 order without leave. 

NO 
 
There are real risks of the sale and trafficking of children and of exploitation of the birth mother 
and her reproductive capacities in all surrogacy arrangements. The court should therefore 
always have oversight of the arrangements. I am also concerned that there should be no 
liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 
not believe that ‘intended parents’ should be added to the list of those who can apply for a 
section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire parental 
responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 
 
I  disagree with this proposal. The birth mother should be the legal parent at birth and all 
decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, as 
recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 
trafficking of children and the exploitation of women and their reproductive capacities. 
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I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify measures that contravene recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  
 
Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no legal 
responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 
be prioritised regardless whether that is what some birth mothers say they wish. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 
and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 
have parental responsibility for the child where the child is living with, or being cared 
for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 
 
I  disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended parents’ 
should acquire parentage or parental responsibility automatically. The birth mother should be the 
legal parent at birth and all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements should be taken by a court or other competent authority AFTER the 
birth of the child, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 
 
I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  
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Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to 
object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 
 
I agree that the birth mother should have parental responsibility for the child but NOT that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 
 
All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, with the 
child’s best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended parents, 
during the period in which parental responsibility is shared; and 

(2) whether it should operate to restrict the exercise of parental responsibility by the 
party not caring for the child or with whom the child is not living. 

I  disagree with the proposals for the ‘new pathway’. The birth mother should have legal 
parenthood and parental responsibility at and after the birth and all subsequent decisions 
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involving legal parenthood and parental responsibility should be taken by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 

OTHER 
 
I  disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we 
would be interested to hear about any health screening, counselling and legal advice that 
took place. 

N/A 
Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 
brought within the scope of the new pathway. 

I  disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts binding 
obligations under the UNCRC and its first optional protocol. 
 
1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I  disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts binding 
obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 

(2) there should be no requirement for a regulated surrogacy organisation to take a 
particular form; and 

OTHER 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 

(3) each surrogacy organisation should be required to appoint an individual responsible 
for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 
and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 
including the creation, maintenance and operation of necessary policies and 
procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 
1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 
1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 

OTHER 
 
I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 
will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 
and will need to continuously seek new business and to convince or coerce more women to act 
as ‘surrogates.’ 
 
Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 
prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 
otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 
facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 
that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 
rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 
offer matching and facilitation services in respect of surrogacy arrangements in the new 
pathway. 

Do consultees agree? 

OTHER 
 
I  disagree with the proposals for the ‘new pathway’. I disagree with regulated surrogacy 
organisations or any other organisations being able to provide matching and facilitation services 
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for any type of surrogacy, because that would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. 
  
1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 
outside the new pathway. 

I  disagree with the proposals for the ‘new pathway’. I disagree with regulated surrogacy 
organisations or any other organisations being able to provide matching and facilitation services 
for any type of surrogacy, because that would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, 
and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 
are provided by – because they would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. Offering such services 
should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy organisations, and 
oversight of compliance with the proposed legal requirements for the new pathway to legal 
parenthood. 

Do consultees agree? 

OTHER 
 
I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 
apply to regulated surrogacy organisations, including which additional or new areas of 
regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in relation 
to financial terms).  

Do consultees agree? 

YES 
Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 
 
I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 
because I consider it a violation of the human rights of both women and the child. The idea of 
organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 
Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 
the exploitation of the prostitution of women – which includes deriving any form of benefit from 
women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 
should be removed, with the effect that there will be no restrictions on advertising anything 
that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 
Surrogacy is a violation of the human rights of both women and children, and enabling 
advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 
 
At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented,  and  are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 
their financial worries. The most disadvantaged young women would be the most vulnerable to 
this idea and it is doubtful it would ever truly be in her best interest. 
 
Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 
we need to protect disadvantaged women from the temptation of renting their wombs. This 
means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 
order in respect of a child born of a surrogacy arrangement has been recorded in the 
Parental Order Register, the child should be able to access his or her original birth 
certificate at the age of 18. 

Do consultees agree? 

YES 
Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 
result in the intended parents being recorded as parents on the birth certificate, the full 
form of that certificate should make clear that the birth was the result of a surrogacy 
arrangement. 

Do consultees agree? 

OTHER 
 
I  disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended parents’ 
should be recorded as parents on the original birth certificate. The birth mother should be 
recorded as the birth mother on the birth certificate and all decisions involving legal parenthood 
and parental responsibility should be taken after the birth by a court or other competent authority, 
with the child’s best interest the paramount consideration. This is the recommendation of the UN 
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Special Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children 
and the exploitation of women and their reproductive capacities. 
 
However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 
to changes to allow for the registration of three parents or for anyone other than the birth mother 
to be recorded as the mother on the original birth certificate. Such proposals could lead to the 
facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 
understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained 
in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 
Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete 
donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 
outside the new pathway, provided that the information about who has contributed 
gametes for the conception of the child has been medically verified, and that the 
information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 
conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 
order should record full information about a child’s genetic heritage where available 
and established by DNA or medical evidence, recording the use of an anonymous 
gamete donor if that applies. 

Do consultees agree? 

OTHER 
 
I  disagree with the proposals for the ‘new pathway’ and regulated surrogacy organisations. 
However, should surrogacy take place, it is important that the children have access to 
information about their origins and these proposals seem generally sound, except that the 
information held on gamete donors should also include identifying information – because 
otherwise it trivialises the creation of a child and denies the child the right to know her or his 
genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy 
arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 
trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying 
information, and 16 for non-identifying information (if such information is included on the 
register), provided that he or she has been given a suitable opportunity to receive 
counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 
 
1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 
access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 
Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 
a surrogacy arrangement to make a request for information to disclose whether a person 
whom he or she is intending to marry, or with whom he or she intends to enter into a civil 
partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 
Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify each 
other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 
identify each other, if they both wish to do so. 

YES, I agree. 
Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify 
each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 
Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental 
order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 
in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 
HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 
 
The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 
parent) is not required, namely where a person cannot be found or is incapable of 
giving agreement, should continue to be available; 

NO  
 
I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 
 

(2) the court should have the power to dispense with the consent of the surrogate, and 
any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 
surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 
intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors 
set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 
with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident in 
the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 
 
I  disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be domiciled 
(and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 
 
1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 
residence required to satisfy the test. 

I  disagree with opening up parental orders to ‘intended parents’ who are habitual residents but 
not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 
reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 
prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 
Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the child’s 
home to be with them. 

Do consultees agree? 

OTHER 
 
I  disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 
parents, provide gametes for the conception of the child, so that double donation of 
gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a gamete due to 
infertility. 

Do consultees agree? 

NO 
 
I  disagree with the proposals for the ‘new pathway’ and believe the genetic link should be 
retained. I dispute that surrogacy is ever a ‘medical necessity.’ 
 
1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 
domestic surrogacy arrangements.  

I  disagree with the proposals for the ‘new pathway’ and all other proposals that are likely to 
result in an increase in surrogacy. I therefore do not believe that double donation should be 
permitted under the parental order pathway in domestic surrogacy arrangements.  
 
1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 
pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical 
necessity, if the court determines that the intended parents in good faith began the 
surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 
 
I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 
link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single 
parent without a genetic link where the intended parent’s former partner provides gametes 
but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 
 
I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 
and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  
 
1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 
Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 
 
I  oppose the introduction of the ‘new pathway’. However, I support the requirement in any 
surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 
 
1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 
conception of the child, that the genetic link is demonstrated to the court with 
medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 
in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 
order that the identity of the surrogate is entered on the national register of surrogacy 
agreements. 

Do consultees agree? 

YES 
 
While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account 
in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 
 
I am opposed to surrogacy and would like to see it banned, because it is a violation of both 
women’s and children’s human rights.  
 
Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 
to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 
that society does not condone older people entering a surrogacy arrangement and will make it 
less likely that older people will go ahead with such an arrangement and present the court with a 
fait accompli. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 
therefore imperative that age limits are set very carefully. 
 
1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I  disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be allowed, there 
should be a maximum age limit for ‘intended parents’ and it should be 45. 
 
Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 
human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 
consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 
society does not consider it acceptable for older people to enter into a surrogacy arrangement 
and will make it less likely that they will. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 
that age limits are set very carefully.  
 
1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 
 
I  disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be allowed, there 
should be a minimum age for ‘intended parents’ and it should be much older than 18. I suggest 
that 25 would be more appropriate. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 
age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 
they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 
(at the time of conception), in order for the court to have the power to make a parental 
order. 

Do consultees agree? 

OTHER 
 
I am opposed to surrogacy per se and would like to see it banned, because I consider it a 
violation of both women’s and children’s human rights.  
 
At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 
as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 
suggest that 25 years would be more appropriate. 
 
Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  
 
1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 
 
I  disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of childhood and 
has not yet had an opportunity to establish herself as an adult. This means that she is particularly 
vulnerable to coercion and manipulation. There should be a significantly older minimum age for 
entering into a surrogacy arrangement and I suggest that 25 years would be more appropriate. 
 
Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the new 
pathway. 

Do consultees agree? 

OTHER 
 
I  disagree with the proposals for the ‘new pathway’. 
 
1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 

Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 
not, which types of testing should be required for such arrangements. 
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Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be 
required to attend counselling with regard to the implications of entering into that 
arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 
 
I  disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 
the surrogate and the intended parents should take independent legal advice on the effect 
of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 
 
I  disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is unsuitable 
for having being convicted of, or received a police caution for, any offence appearing on a 
prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 
person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 
 
I  disagree with the proposals for the ‘new pathway’. 
 
1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 
 
I  disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 
 
I am  opposed to surrogacy and the introduction of the ‘new pathway’. 
 
Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 
understand what pregnancy and childbirth are like and how they will change you until or unless 
you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 
 
I am  opposed to surrogacy and the introduction of the ‘new pathway’. 
 
Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more 
than four pregnancies. It is abhorrent that female dogs have better protections than women 
would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 
production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 
receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 
relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 
additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 
essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 
entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 
and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 
self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 
above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 
had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 
means-tested social welfare benefits, how that has been addressed in their 
surrogacy arrangement. 

N/A 
Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 
ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 
outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 
symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 
significant emotional and relationship difficulties. Infection may complicate healing, and some 
women report long term sequelae from this, such as impaired wound healing.  
 
Haematology conditions should also be considered. Blood loss, for example due to placental 
haemorrhage can be very significant, and potentially result in emergency hysterectomy and 
blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 
screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 
and the fact that some of these may not have been identified yet by researchers is also a real 
risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 
unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 
indication of the gravity of receiving blood products.  
 
No medical intervention is EVER risk free. Receiving multiple blood products in the context of 
Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 
those risks.  
 
Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 
and although the maternal mortality rate is low, it can have significant sequelae, including renal 
failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 
permanent liver damage and retinal detachment resulting in visual impairment.  
 
Each of these conditions have long term consequences for a woman, psychologically, physically 
and emotionally, and may also affect her ability to return to work or care for other children.  
 
Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 
can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 
C section may experience ongoing pain around the scar. Some sources quote this as affecting 
between 6 and 18 percent of women. These symptoms can be  distressing, and may take years 
to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 
multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 
factors, for example parity, smoking history, personal medical history? 
 
Psychiatric conditions are also absent from this list. Complications including depression and 
anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 
depression and post partum psychosis can be fatal, and impact on a woman’s health for many 
years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 
and it does make me wonder how the list of complications was created. I’d also like to know what 
level of haemorrhage would be considered “excessive”. 
 
The wording of the question “should” be able to pay compensation is not the same as being 
mandated to do so. This potentially creates a situation where some “luckier” women would 
receive compensation others would not. 
 
All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 
surrogacy in the UK, as there is in Spain.  
 
1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain.  
 
1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the 
surrogate’s death, including through payment of the cost of life assurance for the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 
nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 
agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 
 
1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 
 
1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 
the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 
and the death of the surrogate; and/or 

(6) gifts. 

 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 
the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the 
event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 
 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 
to be able to be reduced in the event of a miscarriage or termination, whether such 
provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 
not discussed which they think intended parents should be able to agree to pay to the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as part of 
our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects 
of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 
the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 
 
I  disagree with the proposals for the ‘new pathway’. 
 
1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 
on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 
 
I  disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy agreement’ could 
place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 

N/A 
Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 
context to share with us their views on our proposed reforms and consultation questions in 
this chapter. 

N/A 
Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 
a child born through an international surrogacy arrangement as a British citizen and 
obtaining a passport for the child. In particular, we would be interested to hear how long 
the application took after the birth of the child, and any information consultees have about 
causes of delays in the process. 

N/A 
Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international 
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. I therefore strongly disagree with this 
proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In 
particular, we would be interested to hear how long the application took after the birth of 
the child, and any information consultees have of causes of delays in the process. 

N/A 
Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a visa in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the 
birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict 
the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 
disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child 
under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 
 
1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 
surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 
having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 
 
1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 
months of the child’s birth should be removed (regardless of whether the availability of the 
visa is brought within the Rules), if our provisional proposal to remove the time limit on 
applications for parental orders is accepted. 

NO 
 
The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a EU Uniform Format Form in respect of a child born through an 
international surrogacy arrangement, before the child is born. The application will need to 
be completed after the birth of the child. 
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Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international 
surrogacy arrangement. In particular we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 

N/A 
Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and immigration 
consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 
 
I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is 
possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 
 
I  disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the 
legal parents of the child in the country of the child’s birth, should also be recognised as 
the child’s legal parents in the UK, without it being necessary for the intended parents to 
apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 
the domestic law and practice in the country in question provides protection against the 
exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 
that provided in UK law. 

Do consultees agree? 

NO 
 
I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 
mother to have legal parenthood and parental responsibility when the child is born and that her 
consent to giving up the child must be given AFTER the child's birth and that the transfer of 
‘parenthood’ should be overseen by the courts or a competent authority on an individual case 
by case basis, with the best interests of the child being the paramount consideration. This is an 
important safeguard against the sale of children and for the protection of the birth mother and I 
believe it should apply equally to international surrogacy arrangements. I therefore strongly 
disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 

N/A 
 
1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 
of the child becoming the subject of a parental order, or its equivalent, in another 
jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this 
purpose and with the approval of the court and, if so, what form should that 
process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be used in 
an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 
civil partner or partner requires reform. 

I do not believe this needs changing. 
Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that only 
one intended parent qualifies.  

Do consultees agree? 

NO 
Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 
take time off work before the birth of the child, whether for the purpose of induced 
lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest under 
Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 
sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law 
or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 
not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 
 
All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 
 
Surrogacy arrangements place additional and complicated pressures on healthcare staff and 
this could reduce the standard of impartial care given to birth mothers and new-borns – 
especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 
reason to be extremely cautious about making changes that will increase the numbers of 
surrogacy births. 
 
It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 
As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 
additional pressure on the NHS.  
 
Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional 
long-term pressures on the NHS and society as a whole. This has not been considered and 
there are no questions about this. 
 
An increase in surrogacy will require an increase in egg donation, which is a risky procedure 
that can have a long-term negative impact on the woman’s health, including premature death. 
Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 
when this isn’t in their best interests and there are worries about eugenics – where egg donors 
are selected on the basis of blonde hair, blue eyes and stereotypical measures of 
‘attractiveness’ for example. 
 
The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the NHS picking up the tab for the 
extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 
society. 
 
At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 
fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 
for prospective parents to indulge their parenting fantasies while denying patients access to 
drugs which are standard of care in other counties. 
 
1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 
England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 
 
All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 
 
The guidance should make it clear that healthcare professionals should be even more alert 
than normal to the possibility that she is being coerced and to ensure that they can speak to her 
alone, including during labour, and that if she changes her mind about who is present in 
consultations, and the labour ward/delivery suite, they must respect her wishes. 
 
1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 
to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 
more likely if substantial payments are involved. 
 
It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 
route by which many women enter prostitution and is a major factor in preventing their exit. 
There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 
is opened up and provides opportunities to make significant amounts of money. 
 
If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 
and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 
a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 
paid surrogacy is a bad idea – and especially for women. 
 
It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 
which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 
Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 
tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 
Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 
the current law where the intended parents are not the legal parents from birth of the 
child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 
counselling from any other costs involved with fertility treatment). 

N/A 
 
1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 
legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 
new pathway. 

N/A 
Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 
Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 
Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 
1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 
Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 
their child(ren), including the cost of fertility treatment, payments to the surrogate 
and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 
arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 
Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 
Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 
decided that surrogacy is a positive thing and so legislation should enable it. This may be 
explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 
interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 
of surrogacy, and lawyers and other organisations who stand to make money from commercial 
surrogacy if it is given the green light. 
 
It seems that the law commissioners did not consider women as a group to be key stakeholders 
in this endeavour. This is a major error, because just as all women are affected by the 
institution of prostitution, so all women will be affected by any opening up of commercial 
surrogacy in this country. 
 
It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 
to break the legal and cultural recognition of the unique bond between birth mother and child – 
and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 
birth are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women.  
 
Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not 
her) financial benefit. This will be a potential risk for thousands of women, which appears to 
have been completely overlooked by the law commissioners. 
 
UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 
be any evidence they have done so, because they have not provided their equality 
considerations and impact assessments. As surrogacy has a very different impact on women 
and children than on adult males, we believe the law commissioners are in breach of equality 
legislation. 
 
The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 
 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 
and those who do not. 

• Foster good relations between people who share a protected characteristic and those 
who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
an impact on the relations between the different generations. Imagine the rage that young 
people may feel when they discover that their ‘parents’ not only bought them but took 
advantage of their birth mothers. 
 
It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 
 
It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 
the UN Special Rapporteur that are designed to guard against the sale of children and the 
exploitation of birth mothers, including: 
 
 The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 
 All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 
 The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 
 Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 
 Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 

 
The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical, etc.  
 
For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no 
way to liberalise surrogacy law that is compliant with obligations under international treaties 
such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 
liberalised.  
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 
 

Paragraph 18.22 
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Short Form Questionnaire: Law Commissions’ Surrogacy 

Consultation 
 

 

This form is an extract of the longer form for comments and responses to the Law Commission’s and the 

Scottish Law Commission’s consultation about reforming surrogacy law. If you would like to respond to the 

full version of our consultation questionnaire, please use the online form: https://consult.justice.gov.uk/law-

commission/surrogacy. Please see our websites for further details, and for links to download the full 

consultation paper: https://www.lawcom.gov.uk/project/surrogacy/ and https://www.scotlawcom.gov.uk/law-

reform/law-reform-projects/joint-projects/surrogacy/. 

We have selected 46 questions which may be of particular interest of those with lived experience of 

surrogacy arrangements: surrogates, intended parents, family members and adult children born of 

surrogacy arrangements. You do not need to answer all the questions if you do not want to, and you can 

write as much or as little as you would like in response to our questions.  

Please note that we may publish or disclose information you provide us in response to this 

consultation, including personal information. We ask consultees, when providing their responses, if 

they could avoid including personal identifying information in the text of their response, particularly 

where this may reveal the identities of other people involved in their surrogacy arrangement. 

For more information about how we consult and how we may use responses to the consultation, please see 

page i – ii of the Consultation Paper. 

HOW TO SUBMIT YOUR RESPONSE USING THIS QUESTIONNAIRE 

 

Type your response into the text fields below and then save your completed form. When you have 

completed your response, email the completed form as an attachment to 

surrogacy@lawcommission.gov.uk.  

The closing date for submitting a response to our consultation is 11 October 2019. 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 
 
2. If you are a member of an organisation (for example, a surrogacy organisation or a 
university), what is the name of your organisation? 

 
 
3. Are you responding to this consultation in a personal capacity or on behalf of your 
organisation? 

(Required – Choose one response) 

• This is a personal response 

 
4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

(Choose one response) 

• Other individual 

5. What is your email address? 

Email address:  

 
 
If you enter your email address then you will automatically receive an acknowledgement email 
when you submit your response. 

6. What is your telephone number? 

Telephone number:  

 
7. If you want the information that you provide in response to this consultation to be 
treated as confidential, please explain to us why you regard the information as confidential. 
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As explained in our privacy notice, we will take full account of your explanation but cannot 
give an assurance that confidentiality can be maintained in all circumstances. 

 
 
 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 
allocated to a judge of the High Court; and 

YES 
 
International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 
children and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced judge. 
For this reason these cases should continue to be heard by a judge of the High Court.  

 
(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 
should continue to be heard by lay justices, or whether they should be allocated to another 
level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 
judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 
exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 
the arrangements should be overseen by a senior and experienced judge. For this reason these 
cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 
judges or higher. 
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Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 
current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 

 
Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental 
responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 
Chapter 8 that all intended parents (whether in the new pathway or not) automatically 
acquire parental responsibility if the child is living with or being cared for by them is not 
supported by consultees). 

NO 
 
The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth and that the child’s best interests are the paramount consideration. 
Nothing about the transfer of parental responsibility should be automatic and all options should 
be open. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 
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Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 
should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 
Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 
expenses of curators ad litem and reporting officers and, if so, how this should be 
addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 
for a parental order, the court may make any such interim order or orders for 
parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 
Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 
child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 
statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 
subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
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I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 
recommendations* and the Hague Convention on the Protection of Children and Cooperation in 
respect of Intercountry Adoption of 1993. These require the birth mother to have legal 
parenthood and parental responsibility when the child is born and that her consent to giving up 
the child must be freely given AFTER the child's birth. I believe that this important safeguard 
against the sale of children and the exploitation of birth mothers should apply equally to 
surrogacy arrangements, in both an international and a domestic context. 
 
This proposal would set a very dangerous precedent for all women, all mothers, all children and 
all of the implications need to be fully understood. There is no evidence in the consultation paper 
that the law commissioners have considered these more general implications fully, if at all. 
 
I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 
birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. I do not agree that these claimed wishes alone justify 
measures that contravene the recommendations of the UN Special Rapporteur and the 
provisions of the Hague Convention that are designed to reduce the risk of the sale and 
trafficking of children and to protect birth mothers. 
 
Bringing a child into the world is a great responsibility and it is not ethical to encourage or 
condone a system that would require women to deliberately conceive and subsequently give 
birth with the expectation that they would have little or no legal responsibility for the child. The 
rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 
say they want or not. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 
should be under a duty to keep a record of surrogacy arrangements under the new 
pathway to which they are a party, with such records being retained for a specified 
minimum period. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 
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1.9 We invite consultees’ views as to what the length of that period should be: whether 100 
years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 
should apply to traditional surrogacy arrangements with which a regulated surrogacy 
organisation is involved. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposal for regulated surrogacy organisations, because they 
would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from 
entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  
Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 
by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 
within a defined period, with the objection being sent to both the intended parents 
and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 
week. 

Do consultees agree? 
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NO 
 
I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 
legal parenthood at birth and that the birth mother has only a limited time to object. This 
contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 
legal parent at birth and that all decisions involving legal parenthood and parental responsibility 
in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 
with the child’s best interests being the paramount consideration. 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 
should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 
child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 
obtain legal parenthood. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  
 
The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
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parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 
birth of the child that they have no reason to believe that the surrogate has lacked 
capacity at any time during the period in which she had the right to object to the 
intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 
which she has the right to object to the intended parents acquiring legal parenthood, 
the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 
unable to provide the positive consent within the relevant period, the surrogacy 
arrangement should exit the new pathway and the intended parents should be able 
to make an application for a parental order. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  
 
The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
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and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 
result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 
should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 
her birth. 

Do consultees agree? 
 
NO 
 
I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements should be taken by a court or other competent authority AFTER the 
birth and that the child’s best interests are the paramount consideration. A welfare assessment is 
an absolute requirement if an informed decision is to be made about the child’s best interest. 
Therefore a welfare assessment MUST be made after the child’s birth. 
 
The pre-conception assessment would typically have been carried out more than a year before 
the birth of the child. Much can change in that time.  
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The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not 
hold. Pregnancy, birth and the post-partum changes are intense physical and existential 
experiences that change you and prime you to love and be sensitive to the new-born child and 
rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 
reasons ‘intended parents’ do not have this advantage.  
 
In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and 
emotional commitment to the child is already well-developed, giving her the best chance of 
surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 
and adolescence.  
 
The ‘intended parents’ have had no similar experience. The investment of financial resources 
does not in any way prepare you for the practical reality of caring for a new-born child and the 
long road of nurturing and shepherding him or her to adulthood. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 
under the new pathway, where the surrogate has exercised her right to object to the 
intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 
partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 
 
I profoundly disagree with the ‘new pathway.’  
 
There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
parental responsibility for any children born of the arrangement. This is enough reason to reject 
this proposal. 
 
However, it also represents a significant change in legal parenthood rules and would therefore 
have an implication for all children, all families because it would set a precedent. It should not be 
introduced without a full assessment of all the implications, including on the rights of mothers and 
children. There is no evidence that the law commissioners have carried out any such 
assessment. 
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1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 
parent of the child born as a result of the arrangement. 

YES 
 
The normal legal parenthood rules should apply. This will reduce the risk of spouses and 
partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 
exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 
the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 
birth mother should always be the legal parent of the child at birth and this should not change if 
the child is stillborn. 
 
1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 
being registered as the parents before the expiry of the period allowed for the registration 
of the birth, provided that the intended parents have made a declaration to the effect that 
the relevant criteria for the making of a parental order are satisfied, on registration of the 
stillbirth. 

Do consultees agree? 

NO 
 
I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 
situation. The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn and the registration should accurately reflect this. 
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Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 
where the child dies before the making of the parental order, the surrogate should be able 
to consent to the intended parents being registered as the parents before the expiry of the 
period allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a parental order 
are satisfied, on registration of the birth. 

Do consultees agree? 

NO 
 
I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 
situation. The birth mother should always be the legal parent of the child at birth and if the child 
dies before the parental order, the registration of birth should accurately reflect that the birth 
mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period during which 
she can exercise her right to object, the arrangement should not proceed in the new 
pathway and the intended parents should be required to make an application for a 
parental order. 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 
both intended parents die during the surrogate’s pregnancy, the intended parents should 
be registered as the child’s parents on birth, subject to the surrogate not exercising her 
right to object within the defined period. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 
‘intended parents’ being registered as the legal parents in this situation. The birth mother should 
always be the legal parent of the child at birth and the registration of birth should accurately 
reflect this. 
 
1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 
interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 
permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 
surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 
possible for the intended parents to be registered as the child’s parents, but that 
there should be a procedure for the surrogate to provide details of the intended 
parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 
arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 
deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 
applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 
there would only be a single applicant for a parental order in respect of the child 
concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 
notice to be given to the potential second intended parent of the application and an 
opportunity given to that party to provide notice of opposition within a brief period 
(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 
she should be required to make his or her own application within a brief period (say 
14 days), otherwise the application of the first intended parent will be determined by 
the court. 

Do consultees agree? 

YES 
Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 
mother should be the legal parent at birth and all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth of the child with the best interests of the child being the paramount 
consideration, as recommended by the UN Special Rapporteur.* 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 
have proposed, leading to the acquisition of legal parenthood by the intended 
parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 
legal parent and have parental responsibility at birth and all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or other 
competent authority AFTER the birth of the child based on the best interests of the child, as 
recommended by the UN Special Rapporteur.* 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 
should be amended to provide for the court to have regard to additional specific 
factors in the situation where it is considering the arrangements for a child in the 
context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 
a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 
issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 
and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 
Regulations) should be further amended to provide for the court to have regard to 
additional specific factors in the situation where it is considering whether to make a 
parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 
order. The welfare checklist provides a comprehensive summary of the issues to be considered 
and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 
child’s best interest is the paramount consideration. I therefore do not believe any other factors 
should be added. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 
8 order without leave. 

NO 
 
There are real risks of the sale and trafficking of children and of exploitation of the birth mother 
and her reproductive capacities in all surrogacy arrangements. The court should therefore 
always have oversight of the arrangements. I am also concerned that there should be no 
liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 
not believe that ‘intended parents’ should be added to the list of those who can apply for a 
section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire parental 
responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 
 
I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 
all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 
trafficking of children and the exploitation of women and their reproductive capacities. 
 
I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify measures that contravene recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  
 
Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no legal 
responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 
be prioritised regardless whether that is what some birth mothers say they wish. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 
and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 
have parental responsibility for the child where the child is living with, or being cared 
for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should acquire parentage or parental responsibility automatically. The birth mother 
should be the legal parent at birth and all decisions involving legal parenthood and parental 
responsibility in surrogacy arrangements should be taken by a court or other competent authority 
AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 
the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 
sale and trafficking of children and the exploitation of women and their reproductive capacities. 
 
I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  
 
Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to 
object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 
 
I agree that the birth mother should have parental responsibility for the child but NOT that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 
 
All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, with the 
child’s best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended parents, 
during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 
party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 
legal parenthood and parental responsibility at and after the birth and all subsequent decisions 
involving legal parenthood and parental responsibility should be taken by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we 
would be interested to hear about any health screening, counselling and legal advice that 
took place. 

N/A 
Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 
 
1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 

(2) there should be no requirement for a regulated surrogacy organisation to take a 
particular form; and 

OTHER 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 

(3) each surrogacy organisation should be required to appoint an individual responsible 
for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 
and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 
including the creation, maintenance and operation of necessary policies and 
procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 
1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 
1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 

OTHER 
 
I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 
will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 
and will need to continuously seek new business and to convince or coerce more women to act 
as ‘surrogates.’ 
 
Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 
prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 
otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 
facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 
that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 
rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 
offer matching and facilitation services in respect of surrogacy arrangements in the new 
pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 
  
1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 
outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, 
and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 
are provided by – because they would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. Offering such services 
should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy organisations, and 
oversight of compliance with the proposed legal requirements for the new pathway to legal 
parenthood. 

Do consultees agree? 

OTHER 
 
I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 
apply to regulated surrogacy organisations, including which additional or new areas of 
regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in relation 
to financial terms).  

Do consultees agree? 

YES 
Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 
 
I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 
because I consider it a violation of the human rights of both women and the child. The idea of 
organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 
Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 
the exploitation of the prostitution of women – which includes deriving any form of benefit from 
women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 
should be removed, with the effect that there will be no restrictions on advertising anything 
that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 
Surrogacy is a violation of the human rights of both women and children, and enabling 
advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 
 
At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented,  and  are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 
their financial worries. The most disadvantaged young women would be the most vulnerable to 
this idea and it is doubtful it would ever truly be in her best interest. 
 
Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 
we need to protect disadvantaged women from the temptation of renting their wombs. This 
means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 
order in respect of a child born of a surrogacy arrangement has been recorded in the 
Parental Order Register, the child should be able to access his or her original birth 
certificate at the age of 18. 

Do consultees agree? 

YES 
Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 
result in the intended parents being recorded as parents on the birth certificate, the full 
form of that certificate should make clear that the birth was the result of a surrogacy 
arrangement. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should be recorded as parents on the original birth certificate. The birth mother should 
be recorded as the birth mother on the birth certificate and all decisions involving legal 
parenthood and parental responsibility should be taken after the birth by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 
 
However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 
to changes to allow for the registration of three parents or for anyone other than the birth mother 
to be recorded as the mother on the original birth certificate. Such proposals could lead to the 
facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 
understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained 
in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 
Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete 
donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 
outside the new pathway, provided that the information about who has contributed 
gametes for the conception of the child has been medically verified, and that the 
information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 
conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 
order should record full information about a child’s genetic heritage where available 
and established by DNA or medical evidence, recording the use of an anonymous 
gamete donor if that applies. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children have 
access to information about their origins and these proposals seem generally sound, except that 
the information held on gamete donors should also include identifying information – because 
otherwise it trivialises the creation of a child and denies the child the right to know her or his 
genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy 
arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 
trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying 
information, and 16 for non-identifying information (if such information is included on the 
register), provided that he or she has been given a suitable opportunity to receive 
counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 
 
1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 
access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 
Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 
a surrogacy arrangement to make a request for information to disclose whether a person 
whom he or she is intending to marry, or with whom he or she intends to enter into a civil 
partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 
Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify each 
other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 
identify each other, if they both wish to do so. 

YES, I agree. 
Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify 
each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 
Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental 
order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 
in the register. 

Paragraph 10.128 

 



30 
 

Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 
HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 
 
The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 
parent) is not required, namely where a person cannot be found or is incapable of 
giving agreement, should continue to be available; 

NO  
 
I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 
 

(2) the court should have the power to dispense with the consent of the surrogate, and 
any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 
surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 
intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors 
set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 
with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident in 
the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 
domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 
 
1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 
residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 
residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 
reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 
prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 
Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the child’s 
home to be with them. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 
parents, provide gametes for the conception of the child, so that double donation of 
gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a gamete due to 
infertility. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 
be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 
 
1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 
domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 
likely to result in an increase in surrogacy. I therefore do not believe that double donation should 
be permitted under the parental order pathway in domestic surrogacy arrangements.  
 
1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 
pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical 
necessity, if the court determines that the intended parents in good faith began the 
surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 
 
I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 
link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single 
parent without a genetic link where the intended parent’s former partner provides gametes 
but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 
 
I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 
and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  
 
1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 
Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 
 
I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 
any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 
 
1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 
conception of the child, that the genetic link is demonstrated to the court with 
medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 
in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 
order that the identity of the surrogate is entered on the national register of surrogacy 
agreements. 

Do consultees agree? 

YES 
 
While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account 
in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 
 
I am opposed to surrogacy and would like to see it banned, because it is a violation of both 
women’s and children’s human rights.  
 
Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 
to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 
that society does not condone older people entering a surrogacy arrangement and will make it 
less likely that older people will go ahead with such an arrangement and present the court with a 
fait accompli. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 
therefore imperative that age limits are set very carefully. 
 
1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 
 
Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 
human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 
consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 
society does not consider it acceptable for older people to enter into a surrogacy arrangement 
and will make it less likely that they will. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 
that age limits are set very carefully.  
 
1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 
18. I suggest that 25 would be more appropriate. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 
age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 
they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 
(at the time of conception), in order for the court to have the power to make a parental 
order. 

Do consultees agree? 

OTHER 
 
I am opposed to surrogacy per se and would like to see it banned, because I consider it a 
violation of both women’s and children’s human rights.  
 
At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 
as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 
suggest that 25 years would be more appropriate. 
 
Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  
 
1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 
childhood and has not yet had an opportunity to establish herself as an adult. This means that 
she is particularly vulnerable to coercion and manipulation. There should be a significantly older 
minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 
more appropriate. 
 
Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the new 
pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 
Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 
not, which types of testing should be required for such arrangements. 

 
Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be 
required to attend counselling with regard to the implications of entering into that 
arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 
the surrogate and the intended parents should take independent legal advice on the effect 
of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is unsuitable 
for having being convicted of, or received a police caution for, any offence appearing on a 
prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 
person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
 
1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 
 
I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 
 
Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 
understand what pregnancy and childbirth are like and how they will change you until or unless 
you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 
 
I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 
 
Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more 
than four pregnancies. It is abhorrent that female dogs have better protections than women 
would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 
production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 
receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 
relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 
additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 
essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 
entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 
and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 
self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 
above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 
had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 
means-tested social welfare benefits, how that has been addressed in their 
surrogacy arrangement. 

N/A 
Paragraph 15.47 

 



45 
 

Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 
ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 
outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 
symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 
significant emotional and relationship difficulties. Infection may complicate healing, and some 
women report long term sequelae from this, such as impaired wound healing.  
 
Haematology conditions should also be considered. Blood loss, for example due to placental 
haemorrhage can be very significant, and potentially result in emergency hysterectomy and 
blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 
screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 
and the fact that some of these may not have been identified yet by researchers is also a real 
risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 
unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 
indication of the gravity of receiving blood products.  
 
No medical intervention is EVER risk free. Receiving multiple blood products in the context of 
Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 
those risks.  
 
Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 
and although the maternal mortality rate is low, it can have significant sequelae, including renal 
failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 
permanent liver damage and retinal detachment resulting in visual impairment.  
 
Each of these conditions have long term consequences for a woman, psychologically, physically 
and emotionally, and may also affect her ability to return to work or care for other children.  
 
Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 
can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 
C section may experience ongoing pain around the scar. Some sources quote this as affecting 
between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 
take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 
multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 
factors, for example parity, smoking history, personal medical history? 
 
Psychiatric conditions are also absent from this list. Complications including depression and 
anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 
depression and post partum psychosis can be fatal, and impact on a woman’s health for many 
years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 
and it does make me wonder how the list of complications was created. I’d also like to know what 
level of haemorrhage would be considered “excessive”. 
 
The wording of the question “should” be able to pay compensation is not the same as being 
mandated to do so. This potentially creates a situation where some “luckier” women would 
receive compensation others would not. 
 
All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 
surrogacy in the UK, as there is in Spain.  
 
1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain.  
 
1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 



47 
 

There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the 
surrogate’s death, including through payment of the cost of life assurance for the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 
nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 
agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 
 
1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 
 
1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 
the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 
and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 
the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the 
event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 
 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 
to be able to be reduced in the event of a miscarriage or termination, whether such 
provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 
not discussed which they think intended parents should be able to agree to pay to the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 

 



53 
 

Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as part of 
our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects 
of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 
the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
 
1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 
on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 
agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 

N/A 
Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 
context to share with us their views on our proposed reforms and consultation questions in 
this chapter. 

N/A 
Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 
a child born through an international surrogacy arrangement as a British citizen and 
obtaining a passport for the child. In particular, we would be interested to hear how long 
the application took after the birth of the child, and any information consultees have about 
causes of delays in the process. 

N/A 
Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international 
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. I therefore strongly disagree with this 
proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In 
particular, we would be interested to hear how long the application took after the birth of 
the child, and any information consultees have of causes of delays in the process. 

N/A 
Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a visa in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the 
birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict 
the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 
disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child 
under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 
 
1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 
surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 
having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 
 
1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 
months of the child’s birth should be removed (regardless of whether the availability of the 
visa is brought within the Rules), if our provisional proposal to remove the time limit on 
applications for parental orders is accepted. 

NO 
 
The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a EU Uniform Format Form in respect of a child born through an 
international surrogacy arrangement, before the child is born. The application will need to 
be completed after the birth of the child. 
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Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international 
surrogacy arrangement. In particular we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 

N/A 
Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and immigration 
consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 
 
I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is 
possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the 
legal parents of the child in the country of the child’s birth, should also be recognised as 
the child’s legal parents in the UK, without it being necessary for the intended parents to 
apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 
the domestic law and practice in the country in question provides protection against the 
exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 
that provided in UK law. 

Do consultees agree? 

NO 
 
I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 
mother to have legal parenthood and parental responsibility when the child is born and that her 
consent to giving up the child must be given AFTER the child's birth and that the transfer of 
‘parenthood’ should be overseen by the courts or a competent authority on an individual case 
by case basis, with the best interests of the child being the paramount consideration. This is an 
important safeguard against the sale of children and for the protection of the birth mother and I 
believe it should apply equally to international surrogacy arrangements. I therefore strongly 
disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 

N/A 
 
1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 
of the child becoming the subject of a parental order, or its equivalent, in another 
jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this 
purpose and with the approval of the court and, if so, what form should that 
process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be used in 
an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 
civil partner or partner requires reform. 

I do not believe this needs changing. 
Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that only 
one intended parent qualifies.  

Do consultees agree? 

NO 
Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 
take time off work before the birth of the child, whether for the purpose of induced 
lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest under 
Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 
sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law 
or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 
not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 
 
All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 
 
Surrogacy arrangements place additional and complicated pressures on healthcare staff and 
this could reduce the standard of impartial care given to birth mothers and new-borns – 
especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 
reason to be extremely cautious about making changes that will increase the numbers of 
surrogacy births. 
 
It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 
As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 
additional pressure on the NHS.  
 
Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional 
long-term pressures on the NHS and society as a whole. This has not been considered and 
there are no questions about this. 
 
An increase in surrogacy will require an increase in egg donation, which is a risky procedure 
that can have a long-term negative impact on the woman’s health, including premature death. 
Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 
when this isn’t in their best interests and there are worries about eugenics – where egg donors 
are selected on the basis of blonde hair, blue eyes and stereotypical measures of 
‘attractiveness’ for example. 
 
The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the NHS picking up the tab for the 
extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 
society. 
 
At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 
fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 
for prospective parents to indulge their parenting fantasies while denying patients access to 
drugs which are standard of care in other counties. 
 
1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 
England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 
 
All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 
 
The guidance should make it clear that healthcare professionals should be even more alert 
than normal to the possibility that she is being coerced and to ensure that they can speak to her 
alone, including during labour, and that if she changes her mind about who is present in 
consultations, and the labour ward/delivery suite, they must respect her wishes. 
 
1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 
to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 
more likely if substantial payments are involved. 
 
It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 
route by which many women enter prostitution and is a major factor in preventing their exit. 
There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 
is opened up and provides opportunities to make significant amounts of money. 
 
If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 
and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 
a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 
paid surrogacy is a bad idea – and especially for women. 
 
It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 
which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 
Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 
tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 
Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 
the current law where the intended parents are not the legal parents from birth of the 
child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 
counselling from any other costs involved with fertility treatment). 

N/A 
 
1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 
legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 
new pathway. 

N/A 
Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 
Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 
Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 
1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 
Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 
their child(ren), including the cost of fertility treatment, payments to the surrogate 
and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 
arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 
Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 
Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 
decided that surrogacy is a positive thing and so legislation should enable it. This may be 
explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 
interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 
of surrogacy, and lawyers and other organisations who stand to make money from commercial 
surrogacy if it is given the green light. 
 
It seems that the law commissioners did not consider women as a group to be key stakeholders 
in this endeavour. This is a major error, because just as all women are affected by the 
institution of prostitution, so all women will be affected by any opening up of commercial 
surrogacy in this country. 
 
It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 
to break the legal and cultural recognition of the unique bond between birth mother and child – 
and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 
birth are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women.  
 
Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not 
her) financial benefit. This will be a potential risk for thousands of women, which appears to 
have been completely overlooked by the law commissioners. 
 
UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 
be any evidence they have done so, because they have not provided their equality 
considerations and impact assessments. As surrogacy has a very different impact on women 
and children than on adult males, we believe the law commissioners are in breach of equality 
legislation. 
 
The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 
 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 
and those who do not. 

• Foster good relations between people who share a protected characteristic and those 
who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
an impact on the relations between the different generations. Imagine the rage that young 
people may feel when they discover that their ‘parents’ not only bought them but took 
advantage of their birth mothers. 
 
It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 
 
It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 
the UN Special Rapporteur that are designed to guard against the sale of children and the 
exploitation of birth mothers, including: 
 
 The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 
 All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 
 The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 
 Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 
 Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 

 
The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical, etc.  
 
For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no 
way to liberalise surrogacy law that is compliant with obligations under international treaties 
such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 
liberalised.  
 
This may be a pre-filled reply but I have read it and agree with it all. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 
 

Paragraph 18.22 
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EMAIL THE COMPLETED DOCUMENT TO SURROGACY@LAWCOMMISSION.GOV.UK 
BEFORE THE DEADLINE OF 11 OCTOBER 2019.ABOUT YOU 

1. What is your name? 

Name (Required) 

 
 
2. If you are a member of an organisation (for example, a surrogacy organisation or a 
university), what is the name of your organisation? 

[Name of organisation if relevant.] 
 
3. Are you responding to this consultation in a personal capacity or on behalf of your 
organisation? 

(Required – Choose one response) 

• This is a personal response  

 

If other, please provide details: 

 
 
4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

(Choose one response) 

• Other individual psychiatrist 

5. What is your email address? 

Email address:  

 
 
If you enter your email address then you will automatically receive an acknowledgement email 
when you submit your response. 

6. What is your telephone number? 

Telephone number:  

[Enter your phone number here.] 
 
7. If you want the information that you provide in response to this consultation to be treated 
as confidential, please explain to us why you regard the information as confidential. As 
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explained in our privacy notice, we will take full account of your explanation but cannot 
give an assurance that confidentiality can be maintained in all circumstances. 
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Consultation Question 1. 

1. We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically allocated 
to a judge of the High Court; and 

YES 
 
International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 
children and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced judge. For 
this reason these cases should continue to be heard by a judge of the High Court.  

 
(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

 

Consultation Question 2. 

1. We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 
should continue to be heard by lay justices, or whether they should be allocated to another 
level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 
judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 
exploitation of birth mothers. These are human rights issues of the utmost seriousness and so the 
arrangements should be overseen by a senior and experienced judge. For this reason these cases 
should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit judges or 
higher. 

Paragraph 6.51 
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Consultation Question 3. 

1. We invite consultees to provide any evidence that would support either the retention of the 
current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 

 
Paragraph 6.53 

 

 

Consultation Question 4. 

1. We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental 
responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 
Chapter 8 that all intended parents (whether in the new pathway or not) automatically 
acquire parental responsibility if the child is living with or being cared for by them is not 
supported by consultees). 

NO 
 
The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth and that the child’s best interests are the paramount consideration. 
Nothing about the transfer of parental responsibility should be automatic and all options should be 
open. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 

 

 



5 

Consultation Question 5. 

1. We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 
should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 
Paragraph 6.72 

 

 

Consultation Question 6. 

1. We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 
expenses of curators ad litem and reporting officers and, if so, how this should be 
addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 
for a parental order, the court may make any such interim order or orders for parental 
responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 
Paragraph 6.110 
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Consultation Question 7. 

1. In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 
child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 
statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, subject 
to the surrogate’s right to object. 

Do consultees agree? 

NO 
 
I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 
recommendations* and the Hague Convention on the Protection of Children and Cooperation in 
respect of Intercountry Adoption of 1993. These require the birth mother to have legal parenthood 
and parental responsibility when the child is born and that her consent to giving up the child must 
be freely given AFTER the child's birth. I believe that this important safeguard against the sale of 
children and the exploitation of birth mothers should apply equally to surrogacy arrangements, in 
both an international and a domestic context. 
 
This proposal would set a very dangerous precedent for all women, all mothers, all children and all 
of the implications need to be fully understood. There is no evidence in the consultation paper that 
the law commissioners have considered these more general implications fully, if at all. 
 
I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 
birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ mothers 
prior to the consultation. I do not agree that these claimed wishes alone justify measures that 
contravene the recommendations of the UN Special Rapporteur and the provisions of the Hague 
Convention that are designed to reduce the risk of the sale and trafficking of children and to protect 
birth mothers. 
 
Bringing a child into the world is a great responsibility and it is not ethical to encourage or condone 
a system that would require women to deliberately conceive and subsequently give birth with the 
expectation that they would have little or no legal responsibility for the child. The rights of the child 
must be prioritised regardless whether that is what some ‘surrogate’ mothers say they want or not. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 
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Consultation Question 8. 

1. We provisionally propose that regulated surrogacy organisations and licensed clinics should 
be under a duty to keep a record of surrogacy arrangements under the new pathway to 
which they are a party, with such records being retained for a specified minimum period. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 

 
2. We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 

Paragraph 8.14 

 
 

Consultation Question 9. 

1. We provisionally propose that the prohibition on the use of anonymously donated gametes 
should apply to traditional surrogacy arrangements with which a regulated surrogacy 
organisation is involved. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposal for regulated surrogacy organisations, because they would 
inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 
 

Consultation Question 10. 

1. We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from entering 
into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  
Paragraph 8.22 
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Consultation Question 11. 

1. We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood by 
the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 
within a defined period, with the objection being sent to both the intended parents and 
the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one week. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 
legal parenthood at birth and that the birth mother has only a limited time to object. This 
contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 
legal parent at birth and that all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements are taken by a court or other competent authority AFTER the birth, with 
the child’s best interests being the paramount consideration. 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to give 
the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as the 
most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before the 
expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 
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Consultation Question 12. 

1. We provisionally propose that, where the surrogate objects to the intended parents acquiring 
legal parenthood within the period fixed after birth, the surrogacy arrangement should no 
longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 
child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 
obtain legal parenthood. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  
 
The birth mother should be the legal parent at birth, along with her husband, spouse or civil partner 
if she has one – and decisions about any subsequent change of legal parenthood and parental 
responsibility must be taken by a court or other competent authority AFTER the birth and with the 
child’s best interest being the paramount consideration, in accordance with the UN Special 
Rapporteur’s recommendations.* 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to give 
the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as the 
most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before the 
expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 
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Consultation Question 13. 

1. We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the birth 
of the child that they have no reason to believe that the surrogate has lacked capacity 
at any time during the period in which she had the right to object to the intended 
parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in which 
she has the right to object to the intended parents acquiring legal parenthood, the 
surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 
unable to provide the positive consent within the relevant period, the surrogacy 
arrangement should exit the new pathway and the intended parents should be able to 
make an application for a parental order. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended parents’ 
acquiring legal parenthood automatically at birth unless the birth mother objects.  
 
The birth mother should be the legal parent at birth, along with her husband, spouse or civil partner 
if she has one – and decisions about any subsequent change of legal parenthood and parental 
responsibility must be taken by a court or other competent authority AFTER the birth and with the 
child’s best interest being the paramount consideration, in accordance with the UN Special 
Rapporteur’s recommendations.* 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to give 
the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as the 
most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before the 
expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 
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Consultation Question 14. 

1. We provisionally propose that, in the new pathway, the welfare of the child to be born as a 
result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, should 
be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 
her birth. 

Do consultees agree? 
 
NO 
 
I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements should be taken by a court or other competent authority AFTER the birth 
and that the child’s best interests are the paramount consideration. A welfare assessment is an 
absolute requirement if an informed decision is to be made about the child’s best interest. 
Therefore a welfare assessment MUST be made after the child’s birth. 
 
The pre-conception assessment would typically have been carried out more than a year before the 
birth of the child. Much can change in that time.  
 
The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not hold. 
Pregnancy, birth and the post-partum changes are intense physical and existential experiences 
that change you and prime you to love and be sensitive to the new-born child and rise to the 
challenge of the enormous task of raising him or her to adulthood. For obvious reasons ‘intended 
parents’ do not have this advantage.  
 
In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and emotional 
commitment to the child is already well-developed, giving her the best chance of surmounting all 
the difficulties that will inevitably arise over the course of the child’s childhood and adolescence.  
 
The ‘intended parents’ have had no similar experience. The investment of financial resources does 
not in any way prepare you for the practical reality of caring for a new-born child and the long road 
of nurturing and shepherding him or her to adulthood. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 



12 

 

Consultation Question 15. 

1. We provisionally propose that, for a child born as a result of a surrogacy arrangement under 
the new pathway, where the surrogate has exercised her right to object to the intended 
parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil partner, if 
any, should not be a legal parent of the child. 

Do consultees agree? 

NO 
 
I profoundly disagree with the ‘new pathway.’  
 
There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or parental 
responsibility for any children born of the arrangement. This is enough reason to reject this 
proposal. 
 
However, it also represents a significant change in legal parenthood rules and would therefore 
have an implication for all children, all families because it would set a precedent. It should not be 
introduced without a full assessment of all the implications, including on the rights of mothers and 
children. There is no evidence that the law commissioners have carried out any such assessment. 
 
2. We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal parent 
of the child born as a result of the arrangement. 

YES 
 
The normal legal parenthood rules should apply. This will reduce the risk of spouses and partners 
coercing women into surrogacy for financial gain. 

Paragraph 8.57 
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Consultation Question 16. 

1. We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 
exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 
the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended parents’ 
acquiring legal parenthood automatically at birth unless the birth mother objects. The birth mother 
should always be the legal parent of the child at birth and this should not change if the child is 
stillborn. 
 
2. We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 
being registered as the parents before the expiry of the period allowed for the registration of 
the birth, provided that the intended parents have made a declaration to the effect that the 
relevant criteria for the making of a parental order are satisfied, on registration of the 
stillbirth. 

Do consultees agree? 

NO 
 
I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 
situation. The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 
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Consultation Question 17. 

1. We provisionally propose that, for surrogacy arrangements outside the new pathway, where 
the child dies before the making of the parental order, the surrogate should be able to 
consent to the intended parents being registered as the parents before the expiry of the 
period allowed for the registration of the birth, provided that the intended parents have made 
a declaration to the effect that the relevant criteria for the making of a parental order are 
satisfied, on registration of the birth. 

Do consultees agree? 

NO 
 
I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 
situation. The birth mother should always be the legal parent of the child at birth and if the child 
dies before the parental order, the registration of birth should accurately reflect that the birth 
mother was the legal parent. 

Paragraph 8.79 

 

 

Consultation Question 18. 

1. For surrogacy arrangements in the new pathway, we invite consultees’ views as to whether, 
where the surrogate dies in childbirth or before the end of the period during which she can 
exercise her right to object, the arrangement should not proceed in the new pathway and the 
intended parents should be required to make an application for a parental order. 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1. We provisionally propose that, for surrogacy arrangements in the new pathway, where both 
intended parents die during the surrogate’s pregnancy, the intended parents should be 
registered as the child’s parents on birth, subject to the surrogate not exercising her right to 
object within the defined period. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 
‘intended parents’ being registered as the legal parents in this situation. The birth mother should 
always be the legal parent of the child at birth and the registration of birth should accurately reflect 
this. 
 
2. We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 
interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 
permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 
surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be possible 
for the intended parents to be registered as the child’s parents, but that there should 
be a procedure for the surrogate to provide details of the intended parents, and, if 
relevant, gamete donors, for entry onto the register of surrogacy arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already deceased 
– so option (2) is preferable. 

Paragraph 8.81 
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Consultation Question 20. 

1. We provisionally propose that, where an application is made for a parental order by a sole 
applicant under section 54A: 

(1) the applicant should have to make a declaration that it was always intended that there 
would only be a single applicant for a parental order in respect of the child concerned 
or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 
notice to be given to the potential second intended parent of the application and an 
opportunity given to that party to provide notice of opposition within a brief period (of, 
say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or she 
should be required to make his or her own application within a brief period (say 14 
days), otherwise the application of the first intended parent will be determined by the 
court. 

Do consultees agree? 

YES 
Paragraph 8.86 

 

 

Consultation Question 21. 

1. We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 
mother should be the legal parent at birth and all decisions involving legal parenthood and parental 
responsibility in surrogacy arrangements should be taken by a court or other competent authority 
AFTER the birth of the child with the best interests of the child being the paramount consideration, 
as recommended by the UN Special Rapporteur.* 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 
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Consultation Question 22. 

1. We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 
have proposed, leading to the acquisition of legal parenthood by the intended parents 
at birth; and 

(2) if so, as to whether should this oversight be: 

(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 
legal parent and have parental responsibility at birth and all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or other 
competent authority AFTER the birth of the child based on the best interests of the child, as 
recommended by the UN Special Rapporteur.* 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

 

Consultation Question 23. 

1. In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 
should be amended to provide for the court to have regard to additional specific 
factors in the situation where it is considering the arrangements for a child in the 
context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about a 
surrogacy arrangement. The welfare checklist provides a comprehensive summary of the issues to 
be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 
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Consultation Question 24. 

1. In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied and 
modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 Regulations) 
should be further amended to provide for the court to have regard to additional 
specific factors in the situation where it is considering whether to make a parental 
order; and 

(2) what those additional factors should be. 

The child’s best interests should drive all decisions when considering whether to make a parental 
order. The welfare checklist provides a comprehensive summary of the issues to be considered 
and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 
child’s best interest is the paramount consideration. I therefore do not believe any other factors 
should be added. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

 

Consultation Question 25. 

1. We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 8 
order without leave. 

NO 
 
There are real risks of the sale and trafficking of children and of exploitation of the birth mother and 
her reproductive capacities in all surrogacy arrangements. The court should therefore always have 
oversight of the arrangements. I am also concerned that there should be no liberalisation of the 
law on surrogacy because of the potential human rights abuses involved. I do not believe that 
‘intended parents’ should be added to the list of those who can apply for a section 8 order without 
leave. 

Paragraph 8.123 
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Consultation Question 26. 

1. We provisionally propose that, where a child is born as a result of a surrogacy arrangement 
outside the new pathway, the intended parents should acquire parental responsibility 
automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 
 
I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and all 
decisions involving legal parenthood and parental responsibility in surrogacy arrangements should 
be taken by a court or other competent authority AFTER the birth of the child, as recommended by 
the UN Special Rapporteur* in order to reduce the risk of the sale and trafficking of children and 
the exploitation of women and their reproductive capacities. 
 
I understand that the decision to automatically grant the ‘intended parents’ parental responsibility is 
based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify measures that contravene recommendations of the 
UN Special Rapporteur and the provisions of the Hague Convention that are designed to reduce 
the risk of the sale and trafficking of children.  
 
Bringing a child into the world is a great responsibility and it is not ethical to condone a system that 
would require women to give birth with the expectation that they would have no legal responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 
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Consultation Question 27. 

1. We provisionally propose that, where a child is born as a result of a surrogacy arrangement 
in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 
and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 
have parental responsibility for the child where the child is living with, or being cared 
for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should acquire parentage or parental responsibility automatically. The birth mother should 
be the legal parent at birth and all decisions involving legal parenthood and parental responsibility 
in surrogacy arrangements should be taken by a court or other competent authority AFTER the 
birth of the child, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 
 
I understand that the decision to automatically grant the ‘intended parents’ parental responsibility is 
based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  
 
Bringing a child into the world is a great responsibility and it is not ethical to condone a system that 
would require women to give birth with the expectation that they would have no responsibility for 
that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 
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Consultation Question 28. 

1. We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to object, 
assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 
 
I agree that the birth mother should have parental responsibility for the child but NOT that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 
 
All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, with the 
child’s best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

 

Consultation Question 29. 

1. For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended parents, 
during the period in which parental responsibility is shared; and 

(2) whether it should operate to restrict the exercise of parental responsibility by the party 
not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have legal 
parenthood and parental responsibility at and after the birth and all subsequent decisions involving 
legal parenthood and parental responsibility should be taken by a court or other competent 
authority, with the child’s best interest the paramount consideration. This is the recommendation of 
the UN Special Rapporteur* and has the aim of reducing the risk of the sale and trafficking of 
children and the exploitation of women and their reproductive capacities. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 
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Consultation Question 30. 

1. We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 
 

Consultation Question 31. 

1. We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we 
would be interested to hear about any health screening, counselling and legal advice that 
took place. 

N/A 
Paragraph 9.35 

 

 

Consultation Question 32. 

1. We invite consultees’ views as to whether independent surrogacy arrangements should be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 
 
2. We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 
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Consultation Question 33. 

1. We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to be 
a violation of the human rights of both women and children. 
 

(2) there should be no requirement for a regulated surrogacy organisation to take a 
particular form; and 

OTHER 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to be 
a violation of the human rights of both women and children. 
 

(3) each surrogacy organisation should be required to appoint an individual responsible 
for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to be 
a violation of the human rights of both women and children. 

Paragraph 9.61 
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Consultation Question 34. 

1. We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence and 
skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 
including the creation, maintenance and operation of necessary policies and 
procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to be 
a violation of the human rights of both women and children. 
 
2. We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to be 
a violation of the human rights of both women and children. 
 
3. We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to be 
a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1. We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 

OTHER 
 
I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and would 
drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they will 
inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) and will 
need to continuously seek new business and to convince or coerce more women to act as 
‘surrogates.’ 
 
Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 
prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 
otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

 

Consultation Question 36. 

1. We invite consultees’ views as to what should be included in the definition of matching and 
facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because that 
would inevitably lead to an increase in surrogacy, which I consider a violation of the human rights 
of both women and children. 

Paragraph 9.94 
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Consultation Question 37. 

1. We provisionally propose that only regulated surrogacy organisations should be able to offer 
matching and facilitation services in respect of surrogacy arrangements in the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated surrogacy 
organisations or any other organisations being able to provide matching and facilitation services 
for any type of surrogacy, because that would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. 
  
2. We invite consultees’ views as to whether only regulated surrogacy organisations should be 

able to offer matching and facilitation services in respect of surrogacy arrangements outside 
the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated surrogacy 
organisations or any other organisations being able to provide matching and facilitation services 
for any type of surrogacy, because that would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

 

Consultation Question 38. 

1. We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, 
and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they are 
provided by – because they would inevitably lead to an increase in surrogacy, which I consider a 
violation of the human rights of both women and children. Offering such services should be a 
criminal offence. 

Paragraph 9.97 
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Consultation Question 39. 

1. We provisionally propose that the remit of the Human Fertilisation and Embryology Authority 
be expanded to include the regulation of regulated surrogacy organisations, and oversight of 
compliance with the proposed legal requirements for the new pathway to legal parenthood. 

Do consultees agree? 

OTHER 
 
I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and would 
drive an increase in surrogacy.  
 
2. If consultees agree, we invite their views as to how the Authority’s Code of Practice should 

apply to regulated surrogacy organisations, including which additional or new areas of 
regulation should be applied. 

Paragraph 9.117 

 

 

Consultation Question 40. 

1. We provisionally propose that surrogacy agreements should remain unenforceable (subject 
to the exception we provisionally propose in Consultation Question 88 in relation to financial 
terms).  

Do consultees agree? 

YES 
Paragraph 9.129 
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Consultation Question 41. 

1. We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 
 
I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 
because I consider it a violation of the human rights of both women and the child. The idea of 
organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 
Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits the 
exploitation of the prostitution of women – which includes deriving any form of benefit from 
women’s prostitution. 

Paragraph 9.135 

 

 

Consultation Question 42. 

1. We provisionally propose that the current ban on advertising in respect of surrogacy should 
be removed, with the effect that there will be no restrictions on advertising anything that can 
lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
 
I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 
Surrogacy is a violation of the human rights of both women and children, and enabling advertising 
sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 
 
At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented,  and  are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 
their financial worries. The most disadvantaged young women would be the most vulnerable to this 
idea and it is doubtful it would ever truly be in her best interest. 
 
Just as we protect disadvantaged people from the temptation of selling their kidneys for money, we 
need to protect disadvantaged women from the temptation of renting their wombs. This means that 
advertising of surrogacy MUST remain banned. 

Paragraph 9.145 
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Consultation Question 43. 

1. We provisionally propose that, in England and Wales, where the making of a parental order 
in respect of a child born of a surrogacy arrangement has been recorded in the Parental 
Order Register, the child should be able to access his or her original birth certificate at the 
age of 18. 

Do consultees agree? 

YES 
Paragraph 10.80 

 
 

Consultation Question 44. 

1. We provisionally propose that where children are born of surrogacy arrangements that result 
in the intended parents being recorded as parents on the birth certificate, the full form of that 
certificate should make clear that the birth was the result of a surrogacy arrangement. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should be recorded as parents on the original birth certificate. The birth mother should be 
recorded as the birth mother on the birth certificate and all decisions involving legal parenthood 
and parental responsibility should be taken after the birth by a court or other competent authority, 
with the child’s best interest the paramount consideration. This is the recommendation of the UN 
Special Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and 
the exploitation of women and their reproductive capacities. 
 
However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 
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Consultation Question 45. 

1. We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed to 
changes to allow for the registration of three parents or for anyone other than the birth mother to 
be recorded as the mother on the original birth certificate. Such proposals could lead to the 
facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 
understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

 

Consultation Question 46. 

1. We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained in 
the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 
Paragraph 10.89 
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Consultation Question 47. 

1. We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete donors. 

Do consultees agree? 

YES 
 
2. We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 
outside the new pathway, provided that the information about who has contributed 
gametes for the conception of the child has been medically verified, and that the 
information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 
conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 
order should record full information about a child’s genetic heritage where available 
and established by DNA or medical evidence, recording the use of an anonymous 
gamete donor if that applies. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children have access 
to information about their origins and these proposals seem generally sound, except that the 
information held on gamete donors should also include identifying information – because otherwise 
it trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.102 
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Consultation Question 48. 

1. We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy 
arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 
trivialises the creation of a child and denies the child the right to know her or his genetic parentage. 

Paragraph 10.104 

 

 

Consultation Question 49. 

1. We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying information, 
and 16 for non-identifying information (if such information is included on the register), 
provided that he or she has been given a suitable opportunity to receive counselling about 
the implications of compliance with this request. 

Do consultees agree? 

YES 
 
2. We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 
access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 
Paragraph 10.110 
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Consultation Question 50. 

1. We invite consultees’ views as to whether there should be any provision for those born of a 
surrogacy arrangement to make a request for information to disclose whether a person 
whom he or she is intending to marry, or with whom he or she intends to enter into a civil 
partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 
Paragraph 10.114 

 

 

Consultation Question 51. 

1. We provisionally propose that where two people are born to, and genetically related through, 
the same surrogate, they should be able to access the register to identify each other, if they 
both wish to do so. 

Do consultees agree? 

YES 
 
2. We invite consultees’ views as to whether there should be provision to allow people born to 

the same surrogate – but who are not genetically related – to access the register to identify 
each other, if they both wish to do so. 

YES, I agree. 
Paragraph 10.121 

 

 

Consultation Question 52. 

1. We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify each 
other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 
Paragraph 10.123 
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Consultation Question 53. 

1. For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental 
order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded in 
the register. 

Paragraph 10.128 

 

 

Consultation Question 54. 

1. We provisionally propose that the six month time limits in sections 54 and 54A of the HFEA 
2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 
 
The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 
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Consultation Question 55. 

1. We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 
parent) is not required, namely where a person cannot be found or is incapable of 
giving agreement, should continue to be available; 

NO  
 
I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 
 

(2) the court should have the power to dispense with the consent of the surrogate, and 
any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 
surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 
intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors set 
out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line with 
the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
 
I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

Paragraph 11.58 
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Consultation Question 56. 

1. We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident in 
the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 
domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 
 
2. We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 
residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 
residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

 

Consultation Question 57. 

1. We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 
reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 
prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 
Paragraph 12.29 
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Consultation Question 58. 

1. We provisionally propose that to use the new pathway, intended parents should be required 
to make a declaration in the surrogacy agreement that they intend for the child’s home to be 
with them. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 
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Consultation Question 59. 

1. We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 
parents, provide gametes for the conception of the child, so that double donation of 
gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, meaning 
that there is not an intended parent who is able to provide a gamete due to infertility. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 
be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 
 
2. We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 
domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 
likely to result in an increase in surrogacy. I therefore do not believe that double donation should 
be permitted under the parental order pathway in domestic surrogacy arrangements.  
 
3. We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 
pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
Paragraph 12.64 
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Consultation Question 60. 

1. We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical 
necessity, if the court determines that the intended parents in good faith began the 
surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 
 
I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic link 
should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

 

Consultation Question 61. 

1. We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single 
parent without a genetic link where the intended parent’s former partner provides gametes 
but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 
 
I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1. We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 
and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  
 
2. We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 
Paragraph 12.94 
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Consultation Question 63. 

1. We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 
 
I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 
any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 
 
2. We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 
conception of the child, that the genetic link is demonstrated to the court with medical 
or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order in 
the circumstances described in both (1) and (2). 
 
3. We provisionally propose that it should be a condition for the application of a parental order 

that the identity of the surrogate is entered on the national register of surrogacy agreements. 

Do consultees agree? 

YES 
 
While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 
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Consultation Question 64. 

1. We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account in 
the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 
 
I am opposed to surrogacy and would like to see it banned, because it is a violation of both 
women’s and children’s human rights.  
 
Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is to 
be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear that 
society does not condone older people entering a surrogacy arrangement and will make it less 
likely that older people will go ahead with such an arrangement and present the court with a fait 
accompli. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is therefore 
imperative that age limits are set very carefully. 
 
2. We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 
 
Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. I 
am opposed to surrogacy per se, because it is a violation of both women’s and children’s human 
rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore consider 
that a maximum age limit for ‘intended parents’ is important. This will make it clear that society 
does not consider it acceptable for older people to enter into a surrogacy arrangement and will 
make it less likely that they will. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative that 
age limits are set very carefully.  
 
3. We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 
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Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 
18. I suggest that 25 would be more appropriate. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 
age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before they 
have taken even their first steps into independence and adulthood? 

Paragraph 12.133 
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Consultation Question 65. 

1. We provisionally propose that surrogates should be required to be at least 18 years of age 
(at the time of conception), in order for the court to have the power to make a parental order. 

Do consultees agree? 

OTHER 
 
I am opposed to surrogacy per se and would like to see it banned, because I consider it a violation 
of both women’s and children’s human rights.  
 
At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself as 
an adult. This means that she is particularly vulnerable to coercion and manipulation. There should 
be a significantly older minimum age for entering into a surrogacy arrangement and I suggest that 
25 years would be more appropriate. 
 
Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy arrangement 
is a reasonable thing for them to be doing before they have taken even their first steps into 
independence and adulthood?  
 
2. We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 
childhood and has not yet had an opportunity to establish herself as an adult. This means that she 
is particularly vulnerable to coercion and manipulation. There should be a significantly older 
minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 
more appropriate. 
 
Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy arrangement 
is a reasonable thing for them to be doing before they have taken even their first steps into 
independence and adulthood?  

Paragraph 12.144 
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Consultation Question 66. 

1. We provisionally propose that medical testing of the surrogate, any partner of the surrogate, 
and any intended parent providing gametes should be required for the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
 
2. We invite consultees’ views as to whether the types of testing set out in the Code of Practice 

are feasible for traditional surrogacy arrangements outside a licensed clinic, and if not, 
which types of testing should be required for such arrangements. 

 
Paragraph 13.16 

 

 

Consultation Question 67. 

1. We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be 
required to attend counselling with regard to the implications of entering into that 
arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 
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Consultation Question 68. 

1. We provisionally propose that, for the new pathway, there should be a requirement that the 
surrogate and the intended parents should take independent legal advice on the effect of the 
law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 

 

 

Consultation Question 69. 

1. We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is unsuitable 
for having being convicted of, or received a police caution for, any offence appearing on a 
prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a person 
is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
 
2. We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 
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Consultation Question 70. 

1. We invite consultees’ views as to whether there should be a requirement that the surrogate 
has previously given birth as an eligibility requirement of the new pathway. 

OTHER 
 
I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 
 
Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to understand 
what pregnancy and childbirth are like and how they will change you until or unless you have had 
that experience yourself. 

Paragraph 13.95 

 

 

Consultation Question 71. 

1. We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 
 
I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 
 
Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more than 
four pregnancies. It is abhorrent that female dogs have better protections than women would have 
under this proposal. 

Paragraph 13.99 
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Consultation Question 72. 

1. We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for production 
of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1. We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs relating 
to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1. We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 
additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

 

Consultation Question 75. 

1. We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from entering 
into a surrogacy arrangement, and those unique to a surrogate pregnancy; and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.29 
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Consultation Question 76. 

1. We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 
self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost earnings. 

Paragraph 15.37 
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Consultation Question 77. 

1. We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 
above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost earnings. 

Paragraph 15.38 

 

 

Consultation Question 78. 

1. We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 
had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 
means-tested social welfare benefits, how that has been addressed in their surrogacy 
arrangement. 

N/A 
Paragraph 15.47 
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Consultation Question 79. 

1. We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 
ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 
outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 
symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 
significant emotional and relationship difficulties. Infection may complicate healing, and some 
women report long term sequelae from this, such as impaired wound healing.  
 
Haematology conditions should also be considered. Blood loss, for example due to placental 
haemorrhage can be very significant, and potentially result in emergency hysterectomy and blood 
transfusion to save the life of the mother. It is a fact that although blood is thoroughly screened in 
the UK there still remains the potential for blood borne illnesses to be transmitted, and the fact that 
some of these may not have been identified yet by researchers is also a real risk to a mother 
receiving transfusion. Persons who have had a blood transfusion are currently unable to donate 
blood themselves in the UK, due to the risk of (vCJD) transmission. This is an indication of the 
gravity of receiving blood products.  
 
No medical intervention is EVER risk free. Receiving multiple blood products in the context of 
Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 
those risks.  
 
Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, and 
although the maternal mortality rate is low, it can have significant sequelae, including renal failure 
potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) permanent 
liver damage and retinal detachment resulting in visual impairment.  
 
Each of these conditions have long term consequences for a woman, psychologically, physically 
and emotionally, and may also affect her ability to return to work or care for other children.  
 
Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 
can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a C 
section may experience ongoing pain around the scar. Some sources quote this as affecting 
between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 
take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 
multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 
factors, for example parity, smoking history, personal medical history? 
 
Psychiatric conditions are also absent from this list. Complications including depression and 
anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 
depression and post partum psychosis can be fatal, and impact on a woman’s health for many 
years to come. I’m quite shocked that none of these conditions have been explicitly mentioned and 
it does make me wonder how the list of complications was created. I’d also like to know what level 
of haemorrhage would be considered “excessive”. 
 
The wording of the question “should” be able to pay compensation is not the same as being 
mandated to do so. This potentially creates a situation where some “luckier” women would receive 
compensation others would not. 
 
All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 
surrogacy in the UK, as there is in Spain.  
 
2. We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain.  
 
3. We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 
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Consultation Question 80. 

1. We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the 
surrogate’s death, including through payment of the cost of life assurance for the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 
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Consultation Question 81. 

1. We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 
nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 
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Consultation Question 82. 

1. We invite consultees’ views as to whether it should be possible for the intended parents to 
agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her ‘services’. 
 
2. We invite consultees’ views as to whether, if provision is made for intended parents to pay a 

woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her ‘services’. 
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3. We invite consultees’ views as to whether, if provision is made for intended parents to pay a 
woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments the 
law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, and 
the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 
the birth mother for her ‘services’. 

Paragraph 15.69 
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Consultation Question 83. 

1. We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the event 
of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 
 

2. We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 
to be able to be reduced in the event of a miscarriage or termination, whether such provision 
should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 
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Consultation Question 84. 

1. We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 
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Consultation Question 85. 

1. We invite consultees’ views as to whether there are any categories of payment we have not 
discussed which they think intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.75 

 

 

Consultation Question 86. 

1. We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1. We invite consultees’ views as to whether there are specific methods of enforcing limitations 
that are placed on payments to surrogates that we should consider as part of our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects of 
the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 
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Consultation Question 88. 

1. We provisionally propose that financial terms of a surrogacy agreement entered into under 
the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
 
2. We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 
on the surrogate complying with any terms of the agreement relating to her lifestyle. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 
agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

 

Consultation Question 89. 

1. We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 

N/A 
Paragraph 16.10 

 

 

Consultation Question 90. 

1. We invite organisations focused on children’s rights and welfare in the international context 
to share with us their views on our proposed reforms and consultation questions in this 
chapter. 

N/A 
Paragraph 16.12 
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Consultation Question 91. 

1. We invite consultees to provide us with evidence of their experience of applying to register a 
child born through an international surrogacy arrangement as a British citizen and obtaining 
a passport for the child. In particular, we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have about 
causes of delays in the process. 

N/A 
Paragraph 16.52 

 

 

Consultation Question 92. 

1. We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international surrogacy 
arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. I therefore strongly disagree with this 
proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 
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Consultation Question 93. 

1. We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In 
particular, we would be interested to hear how long the application took after the birth of the 
child, and any information consultees have of causes of delays in the process. 

N/A 
Paragraph 16.68 
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Consultation Question 94. 

1. We provisionally propose that it should be possible to open a file, and begin the process for 
applying for a visa in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the 
birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict the 
UN Special Rapporteur’s recommendations* that are designed to protect against the selling and 
trafficking of children and the protection of the rights of the birth mother. I therefore strongly 
disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

2. We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child 
under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 
 
3. We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 
surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 
having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 
 
4. We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six months 
of the child’s birth should be removed (regardless of whether the availability of the visa is 
brought within the Rules), if our provisional proposal to remove the time limit on applications 
for parental orders is accepted. 

NO 
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The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 
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Consultation Question 95. 

1. We provisionally propose that it should be possible to open a file, and begin the process for 
applying for a EU Uniform Format Form in respect of a child born through an international 
surrogacy arrangement, before the child is born. The application will need to be completed 
after the birth of the child. 

Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

 

Consultation Question 96. 

1. We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international surrogacy 
arrangement. In particular we would be interested to hear how long the application took 
after the birth of the child, and any information consultees have of causes of delays in the 
process. 

N/A 
Paragraph 16.77 
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Consultation Question 97. 

1. We provisionally propose that the UK Government should provide a single, comprehensive 
guide for intended parents explaining the nationality and immigration consequences of 
having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 
 
I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is possible 
for people to enjoy children in their lives. 

Paragraph 16.82 

 

 

Consultation Question 98. 

1. We provisionally propose that international surrogacy arrangements should not be eligible 
for the new pathway to parenthood. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 
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Consultation Question 99. 

1. We provisionally propose that:  

2. the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the 
legal parents of the child in the country of the child’s birth, should also be recognised as 
the child’s legal parents in the UK, without it being necessary for the intended parents to 
apply for a parental order, but 

3. before exercising the power, the Secretary of State should be required to be satisfied that 
the domestic law and practice in the country in question provides protection against the 
exploitation of surrogates, and for the welfare of the child, that is at least equivalent to that 
provided in UK law. 

Do consultees agree? 

NO 
 
I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth mother 
to have legal parenthood and parental responsibility when the child is born and that her consent 
to giving up the child must be given AFTER the child's birth and that the transfer of ‘parenthood’ 
should be overseen by the courts or a competent authority on an individual case by case basis, 
with the best interests of the child being the paramount consideration. This is an important 
safeguard against the sale of children and for the protection of the birth mother and I believe it 
should apply equally to international surrogacy arrangements. I therefore strongly disagree with 
this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1. We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 

N/A 
 
2. We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose of 
the child becoming the subject of a parental order, or its equivalent, in another 
jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this purpose 
and with the approval of the court and, if so, what form should that process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be used in an 
international adoption. 

Paragraph 16.120 

 

 

Consultation Question 101. 

1. We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, civil 
partner or partner requires reform. 

I do not believe this needs changing. 
Paragraph 17.18 

 

 

Consultation Question 102. 

1. We provisionally propose that provision for maternity allowance should be made in respect 
of intended parents, and that any such provision should be limited so that only one 
intended parent qualifies.  

Do consultees agree? 

NO 
Paragraph 17.32 
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Consultation Question 103. 

1. We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to take 
time off work before the birth of the child, whether for the purpose of induced 
lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children.  

Paragraph 17.36 

 

 

Consultation Question 104. 

1. We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest under 
Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is sufficient 
to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. 

Paragraph 17.40 

 

 

Consultation Question 105. 

1. We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.43 
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Consultation Question 106. 

1. We invite consultees’ views as to whether they believe any reforms in relation to surrogacy 
and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1. We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law 
or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are not 
legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 
 
All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 
 
Surrogacy arrangements place additional and complicated pressures on healthcare staff and this 
could reduce the standard of impartial care given to birth mothers and new-borns – especially 
when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid reason to be 
extremely cautious about making changes that will increase the numbers of surrogacy births. 
 
It is generally recognised that egg donation and IVF pregnancies carry additional health risks. As 
most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to additional 
pressure on the NHS.  
 
Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional long-
term pressures on the NHS and society as a whole. This has not been considered and there are 
no questions about this. 
 
An increase in surrogacy will require an increase in egg donation, which is a risky procedure that 
can have a long-term negative impact on the woman’s health, including premature death. Ethical 
issues abound. Young women might be coerced by financial pressures to donate eggs when this 
isn’t in their best interests and there are worries about eugenics – where egg donors are selected 
on the basis of blonde hair, blue eyes and stereotypical measures of ‘attractiveness’ for example. 
 
The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the NHS picking up the tab for the 
extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. There 
appears to have been no evaluation of the size of the additional costs to the NHS and society. 
 
At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 
fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money for 
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prospective parents to indulge their parenting fantasies while denying patients access to drugs 
which are standard of care in other counties. 
 
2. We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for England 
and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 
 
All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 
 
The guidance should make it clear that healthcare professionals should be even more alert than 
normal to the possibility that she is being coerced and to ensure that they can speak to her alone, 
including during labour, and that if she changes her mind about who is present in consultations, 
and the labour ward/delivery suite, they must respect her wishes. 
 
3. We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 
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Consultation Question 108. 

1. We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration to 
the significant risk that women will be coerced into agreeing to participate in surrogacy 
arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 
more likely if substantial payments are involved. 
 
It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major route 
by which many women enter prostitution and is a major factor in preventing their exit. There is no 
reason to expect that the same dynamics will not occur in relation to surrogacy if it is opened up 
and provides opportunities to make significant amounts of money. 
 
If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence and 
carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as a 
deterrent. That such a law would be difficult to enforce just adds to the arguments for why paid 
surrogacy is a bad idea – and especially for women. 
 
It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 
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Consultation Question 109. 

1. We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in which 
country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 
Paragraph 18.2 

 

 

Consultation Question 110. 

1. We invite consultees who have experience of applying for a parental order in the UK to tell 
us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 
Paragraph 18.4 
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Consultation Question 111. 

1. We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 
the current law where the intended parents are not the legal parents from birth of the child 
born of the surrogacy arrangement. 

Paragraph 18.6 

 

 

Consultation Question 112. 

1. We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications counselling 
from any other costs involved with fertility treatment). 

N/A 
 
2. We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent legal 
advice discussed in Chapter 13; and 

(2) to draft, advise on and negotiate the written surrogacy agreement required for the 
new pathway. 

N/A 
Paragraph 18.8 
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Consultation Question 113. 

1. We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 
Paragraph 18.11 

 

 

Consultation Question 114. 

1. We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 
Paragraph 18.13 
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Consultation Question 115. 

1. We invite consultees who are intended parents to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 
2. We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 
Paragraph 18.15 

 

 

Consultation Question 116. 

1. We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 
their child(ren), including the cost of fertility treatment, payments to the surrogate 
and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 
arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 
Paragraph 18.18 
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Consultation Question 117. 

1. We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 
Paragraph 18.20 
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Consultation Question 118. 

1. We invite consultees’ views as to any other impact that we have not specifically addressed 
in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already decided 
that surrogacy is a positive thing and so legislation should enable it. This may be explained by a 
limited ‘pre-consultation’ mainly focusing on people who already had a vested interest in 
surrogacy – ‘intended parents,’ women who claim to have had a positive experience of surrogacy, 
and lawyers and other organisations who stand to make money from commercial surrogacy if it is 
given the green light. 
 
It seems that the law commissioners did not consider women as a group to be key stakeholders 
in this endeavour. This is a major error, because just as all women are affected by the institution 
of prostitution, so all women will be affected by any opening up of commercial surrogacy in this 
country. 
 
It could even be argued that one of the key drivers of commercial surrogacy is a desire by men to 
break the legal and cultural recognition of the unique bond between birth mother and child – and 
indeed the proposals to make the ‘intended parents’ the legal parents from the moment of birth 
are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women.  
 
Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not her) 
financial benefit. This will be a potential risk for thousands of women, which appears to have 
been completely overlooked by the law commissioners. 
 
UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to be 
any evidence they have done so, because they have not provided their equality considerations 
and impact assessments. As surrogacy has a very different impact on women and children than 
on adult males, we believe the law commissioners are in breach of equality legislation. 
 
The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 
 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic and 
those who do not. 

• Foster good relations between people who share a protected characteristic and those who 
do not. 

 
There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
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around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
an impact on the relations between the different generations. Imagine the rage that young people 
may feel when they discover that their ‘parents’ not only bought them but took advantage of their 
birth mothers. 
 
It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 
 
It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 
the UN Special Rapporteur that are designed to guard against the sale of children and the 
exploitation of birth mothers, including: 
 

▪ The birth mother must be accorded the status of legal mother at birth, and must be under no 
contractual or legal obligation to participate in the legal or physical transfer of the child. 

▪ All payments to the birth mother must be made before the legal and physical transfer of the 
child and must be non-reimbursable – even if she decides not to relinquish the child. 

▪ The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 
post-birth intentions, rather than on any legal or contractual obligation.” 

▪ Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 
checks after the birth of the child. 

▪ Decisions about parentage and parental responsibility must be made by a court or other 
competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 

 
The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical, etc.  
 
For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no way 
to liberalise surrogacy law that is compliant with obligations under international treaties such as 
CEDAW and the UNCRC and its first optional protocol, then the law must not be liberalised.  
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 
 

Paragraph 18.22 



87 

 



1 
 

Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 

of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 

university), what is the name of your organisation? 

 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 

organisation? 

(Required – Choose one response) 

• This is a personal response 

If other, please provide details: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 

describes you? 

(Choose one response) 

• Other individual who has given birth 

5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement email 

when you submit your response. 

6. What is your telephone number? 

Telephone number:  
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7. If you want the information that you provide in response to this consultation to be 

treated as confidential, please explain to us why you regard the information as confidential. 

As explained in our privacy notice, we will take full account of your explanation but cannot 

give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 

allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 

children and the exploitation of birth mothers. These are human rights issues of the utmost 

seriousness and so the arrangements should be overseen by a senior and experienced judge. 

For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 

should continue to be heard by lay justices, or whether they should be allocated to another 

level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 

judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 

exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 

the arrangements should be overseen by a senior and experienced judge. For this reason these 
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cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 

judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 

current allocation rules, or their reform along the lines that we discuss in Consultation 

Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 

duty to consider whether to make an order awarding the intended parents parental 

responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 

Chapter 8 that all intended parents (whether in the new pathway or not) automatically 

acquire parental responsibility if the child is living with or being cared for by them is not 

supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth and that the child’s best interests are the paramount consideration. 

Nothing about the transfer of parental responsibility should be automatic and all options should 

be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 
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Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 

should be reversed, so that a parental order report is released to the parties in the 

proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 

expenses of curators ad litem and reporting officers and, if so, how this should be 

addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 

for a parental order, the court may make any such interim order or orders for 

parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 

child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 

statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 

subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
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I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 

recommendations* and the Hague Convention on the Protection of Children and Cooperation in 

respect of Intercountry Adoption of 1993. These require the birth mother to have legal 

parenthood and parental responsibility when the child is born and that her consent to giving up 

the child must be freely given AFTER the child's birth. I believe that this important safeguard 

against the sale of children and the exploitation of birth mothers should apply equally to 

surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 

all of the implications need to be fully understood. There is no evidence in the consultation paper 

that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 

birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 

mothers prior to the consultation. I do not agree that these claimed wishes alone justify 

measures that contravene the recommendations of the UN Special Rapporteur and the 

provisions of the Hague Convention that are designed to reduce the risk of the sale and 

trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 

condone a system that would require women to deliberately conceive and subsequently give 

birth with the expectation that they would have little or no legal responsibility for the child. The 

rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 

say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 

should be under a duty to keep a record of surrogacy arrangements under the new 

pathway to which they are a party, with such records being retained for a specified 

minimum period. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. 
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1.9 We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 

should apply to traditional surrogacy arrangements with which a regulated surrogacy 

organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 

would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 

traditional, domestic surrogacy arrangement should prevent that arrangement from 

entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 

by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 

within a defined period, with the objection being sent to both the intended parents 

and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 

week. 

Do consultees agree? 
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NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 

legal parenthood at birth and that the birth mother has only a limited time to object. This 

contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 

legal parent at birth and that all decisions involving legal parenthood and parental responsibility 

in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 

with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 

acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 

should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 

child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 

obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 
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parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 

birth of the child that they have no reason to believe that the surrogate has lacked 

capacity at any time during the period in which she had the right to object to the 

intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 

which she has the right to object to the intended parents acquiring legal parenthood, 

the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 

unable to provide the positive consent within the relevant period, the surrogacy 

arrangement should exit the new pathway and the intended parents should be able 

to make an application for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 
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and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 

result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 

should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 

her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 

recommendation* that all decisions involving legal parenthood and parental responsibility in 

surrogacy arrangements should be taken by a court or other competent authority AFTER the 

birth and that the child’s best interests are the paramount consideration. A welfare assessment is 

an absolute requirement if an informed decision is to be made about the child’s best interest. 

Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 

the birth of the child. Much can change in that time.  
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The justification that a welfare assessment after the birth of the child is not necessary because 

parents of children born through the normal process are not subject to such checks does not 

hold. Pregnancy, birth and the post-partum changes are intense physical and existential 

experiences that change you and prime you to love and be sensitive to the new-born child and 

rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 

reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 

physiological and emotional resources, which means she has already made a huge and 

unquantifiable, nearly year-long, commitment to the child. This means her practical and 

emotional commitment to the child is already well-developed, giving her the best chance of 

surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 

and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 

does not in any way prepare you for the practical reality of caring for a new-born child and the 

long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 

under the new pathway, where the surrogate has exercised her right to object to the 

intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 

partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 

financial gain. This risk is likely to increase if he or she does not have legal parenthood or 

parental responsibility for any children born of the arrangement. This is enough reason to reject 

this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 

have an implication for all children, all families because it would set a precedent. It should not be 

introduced without a full assessment of all the implications, including on the rights of mothers and 

children. There is no evidence that the law commissioners have carried out any such 

assessment. 
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1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 

parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 

partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 

arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 

exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 

the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 

birth mother should always be the legal parent of the child at birth and this should not change if 

the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 

being registered as the parents before the expiry of the period allowed for the registration 

of the birth, provided that the intended parents have made a declaration to the effect that 

the relevant criteria for the making of a parental order are satisfied, on registration of the 

stillbirth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 

situation. The birth mother should always be the legal parent of the child at birth and this should 

not change if the child is stillborn and the registration should accurately reflect this. 
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Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 

where the child dies before the making of the parental order, the surrogate should be able 

to consent to the intended parents being registered as the parents before the expiry of the 

period allowed for the registration of the birth, provided that the intended parents have 

made a declaration to the effect that the relevant criteria for the making of a parental order 

are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 

situation. The birth mother should always be the legal parent of the child at birth and if the child 

dies before the parental order, the registration of birth should accurately reflect that the birth 

mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 

whether, where the surrogate dies in childbirth or before the end of the period during which 

she can exercise her right to object, the arrangement should not proceed in the new 

pathway and the intended parents should be required to make an application for a 

parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 

both intended parents die during the surrogate’s pregnancy, the intended parents should 

be registered as the child’s parents on birth, subject to the surrogate not exercising her 

right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 

‘intended parents’ being registered as the legal parents in this situation. The birth mother should 

always be the legal parent of the child at birth and the registration of birth should accurately 

reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 

parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 

interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 

permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 

surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 

possible for the intended parents to be registered as the child’s parents, but that 

there should be a procedure for the surrogate to provide details of the intended 

parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 

arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 

deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 

applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 

there would only be a single applicant for a parental order in respect of the child 

concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 

notice to be given to the potential second intended parent of the application and an 

opportunity given to that party to provide notice of opposition within a brief period 

(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 

she should be required to make his or her own application within a brief period (say 

14 days), otherwise the application of the first intended parent will be determined by 

the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 

mother should be the legal parent at birth and all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth of the child with the best interests of the child being the paramount 

consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 

have proposed, leading to the acquisition of legal parenthood by the intended 

parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 

legal parent and have parental responsibility at birth and all decisions involving legal parenthood 

and parental responsibility in surrogacy arrangements should be taken by a court or other 

competent authority AFTER the birth of the child based on the best interests of the child, as 

recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 

should be amended to provide for the court to have regard to additional specific 

factors in the situation where it is considering the arrangements for a child in the 

context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 

a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 

issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 

recommendation* that the child’s best interest is the paramount consideration. I therefore do not 

believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 

and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 

Regulations) should be further amended to provide for the court to have regard to 

additional specific factors in the situation where it is considering whether to make a 

parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 

order. The welfare checklist provides a comprehensive summary of the issues to be considered 

and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 

child’s best interest is the paramount consideration. I therefore do not believe any other factors 

should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 

amended to add the intended parents to the category of those who can apply for a section 

8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 

and her reproductive capacities in all surrogacy arrangements. The court should therefore 

always have oversight of the arrangements. I am also concerned that there should be no 

liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 

not believe that ‘intended parents’ should be added to the list of those who can apply for a 

section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement outside the new pathway, the intended parents should acquire parental 

responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 

all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 

trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify measures that contravene recommendations of 

the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no legal 

responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 

be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 

and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 

have parental responsibility for the child where the child is living with, or being cared 

for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should acquire parentage or parental responsibility automatically. The birth mother 

should be the legal parent at birth and all decisions involving legal parenthood and parental 

responsibility in surrogacy arrangements should be taken by a court or other competent authority 

AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 

the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 

sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no responsibility 

for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 

regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 

surrogate should retain parental responsibility for the child born as a result of the 

arrangement until the expiry of the period during which she can exercise her right to 

object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 

‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, with the 

child’s best interest the paramount consideration. This is the recommendation of the UN Special 

Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 

exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 

responsibility by either the surrogate (or other legal parent), or the intended parents, 

during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 

party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 

legal parenthood and parental responsibility at and after the birth and all subsequent decisions 

involving legal parenthood and parental responsibility should be taken by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 

scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 

independent surrogacy arrangements, to tell us about their experience. In particular, we 

would be interested to hear about any health screening, counselling and legal advice that 

took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 

particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 

for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 

and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 

including the creation, maintenance and operation of necessary policies and 

procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 

making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 

will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 

and will need to continuously seek new business and to convince or coerce more women to act 

as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 

prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 

otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 

facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 

that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 

rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 

offer matching and facilitation services in respect of surrogacy arrangements in the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 

outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 

facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 

organisations that offer matching and facilitation services without being regulated to do so, 

and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 

are provided by – because they would inevitably lead to an increase in surrogacy, which I 

consider a violation of the human rights of both women and children. Offering such services 

should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 

Authority be expanded to include the regulation of regulated surrogacy organisations, and 

oversight of compliance with the proposed legal requirements for the new pathway to legal 

parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 

apply to regulated surrogacy organisations, including which additional or new areas of 

regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 

(subject to the exception we provisionally propose in Consultation Question 88 in relation 

to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 

negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 

because I consider it a violation of the human rights of both women and the child. The idea of 

organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 

Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 

the exploitation of the prostitution of women – which includes deriving any form of benefit from 

women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 

should be removed, with the effect that there will be no restrictions on advertising anything 

that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 

Surrogacy is a violation of the human rights of both women and children, and enabling 

advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 

being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 

this proposal is implemented,  and  are likely present surrogacy ads to female 

students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 

their financial worries. The most disadvantaged young women would be the most vulnerable to 

this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 

we need to protect disadvantaged women from the temptation of renting their wombs. This 

means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 

order in respect of a child born of a surrogacy arrangement has been recorded in the 

Parental Order Register, the child should be able to access his or her original birth 

certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 

result in the intended parents being recorded as parents on the birth certificate, the full 

form of that certificate should make clear that the birth was the result of a surrogacy 

arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should be recorded as parents on the original birth certificate. The birth mother should 

be recorded as the birth mother on the birth certificate and all decisions involving legal 

parenthood and parental responsibility should be taken after the birth by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 

the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 

Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 

to changes to allow for the registration of three parents or for anyone other than the birth mother 

to be recorded as the mother on the original birth certificate. Such proposals could lead to the 

facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 

understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 

been the subject of a parental order should be able to access all the documents contained 

in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 

created to record the identity of the intended parents, the surrogate and the gamete 

donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 

outside the new pathway, provided that the information about who has contributed 

gametes for the conception of the child has been medically verified, and that the 

information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 

conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 

order should record full information about a child’s genetic heritage where available 

and established by DNA or medical evidence, recording the use of an anonymous 

gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. However, should surrogacy take place, it is important that the children have 

access to information about their origins and these proposals seem generally sound, except that 

the information held on gamete donors should also include identifying information – because 

otherwise it trivialises the creation of a child and denies the child the right to know her or his 

genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 

and the intended parents should be recorded in the national register of surrogacy 

arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 

trivialises the creation of a child and denies the child the right to know her or his genetic 

parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 

access the information recorded in the register from the age of 18 for identifying 

information, and 16 for non-identifying information (if such information is included on the 

register), provided that he or she has been given a suitable opportunity to receive 

counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 

access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 

sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 

a surrogacy arrangement to make a request for information to disclose whether a person 

whom he or she is intending to marry, or with whom he or she intends to enter into a civil 

partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 

through, the same surrogate, they should be able to access the register to identify each 

other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 

identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 

carried by a surrogate, and the surrogate’s own child, to access the register to identify 

each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 

whether details of an intended parent who is not a party to the application for a parental 

order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 

in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 

HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 

parent) is not required, namely where a person cannot be found or is incapable of 

giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 

any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 

surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 

intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 

consideration of the child’s welfare throughout his or her life guided by the factors 

set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 

with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 

intended parents or one of the intended parents must be domiciled or habitually resident in 

the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 

domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 

residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 

residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 

reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 

prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 

required to make a declaration in the surrogacy agreement that they intend for the child’s 

home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 

parents, provide gametes for the conception of the child, so that double donation of 

gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 

meaning that there is not an intended parent who is able to provide a gamete due to 

infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 

be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 

domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 

likely to result in an increase in surrogacy. I therefore do not believe that double donation should 

be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 

pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 

cases outside the new pathway, the requirement should not apply, subject to medical 

necessity, if the court determines that the intended parents in good faith began the 

surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 

link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 

necessity, an exception should be made to allow a parental order to be granted to a single 

parent without a genetic link where the intended parent’s former partner provides gametes 

but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 

arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 

and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 

identifying the child’s genetic parents and the surrogate must be provided for entry on the 

national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 

any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 

mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 

agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 

conception of the child, that the genetic link is demonstrated to the court with 

medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 

in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 

order that the identity of the surrogate is entered on the national register of surrogacy 

agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 

parental order. The age of the intended parents should continue to be taken into account 

in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 

women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 

to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 

that society does not condone older people entering a surrogacy arrangement and will make it 

less likely that older people will go ahead with such an arrangement and present the court with a 

fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 

therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 

human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 

consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 

society does not consider it acceptable for older people to enter into a surrogacy arrangement 

and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 

that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 

18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 

age limits are set very carefully. What kind of society would want 18-year olds to believe that it 

would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 

they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 

(at the time of conception), in order for the court to have the power to make a parental 

order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 

violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 

as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 

suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 

childhood and has not yet had an opportunity to establish herself as an adult. This means that 

she is particularly vulnerable to coercion and manipulation. There should be a significantly older 

minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 

more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 

surrogate, and any intended parent providing gametes should be required for the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 

Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 

not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 

pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 

intending to enter into a surrogacy arrangement in the new pathway should be 

required to attend counselling with regard to the implications of entering into that 

arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 

requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 

the surrogate and the intended parents should take independent legal advice on the effect 

of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 

surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 

arrangement to be proceed under the new pathway where a person screened is unsuitable 

for having being convicted of, or received a police caution for, any offence appearing on a 

prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 

person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 

surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 

arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 

understand what pregnancy and childbirth are like and how they will change you until or unless 

you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 

pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 

Even the Kennel Club recognises that female dogs should not be allowed to undertake more 

than four pregnancies. It is abhorrent that female dogs have better protections than women 

would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 

surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 

production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 

receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 

relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 

additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 

essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 

entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 

and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 

self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 

above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 

had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 

means-tested social welfare benefits, how that has been addressed in their 

surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 

compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 

insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 

ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 

haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 

hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 

outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 

symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 

significant emotional and relationship difficulties. Infection may complicate healing, and some 

women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 

haemorrhage can be very significant, and potentially result in emergency hysterectomy and 

blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 

screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 

and the fact that some of these may not have been identified yet by researchers is also a real 

risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 

unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 

indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 

Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 

those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 

and although the maternal mortality rate is low, it can have significant sequelae, including renal 

failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 

permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 

and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 

can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 

C section may experience ongoing pain around the scar. Some sources quote this as affecting 

between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 

take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 

multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 

to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 

factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 

anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 

depression and post partum psychosis can be fatal, and impact on a woman’s health for many 

years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 

and it does make me wonder how the list of complications was created. I’d also like to know what 

level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 

mandated to do so. This potentially creates a situation where some “luckier” women would 

receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 

surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 

compensation to the surrogate’s family in the event of the pregnancy resulting in the 

surrogate’s death, including through payment of the cost of life assurance for the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 

nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 

agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 

of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 

the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 

and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 

the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 

permits the intended parents to pay the surrogate for her services to be reduced in the 

event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 

to be able to be reduced in the event of a miscarriage or termination, whether such 

provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 

surrogates should be the same, whether the surrogacy follows our new pathway to 

parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 

being used, the only payments that should ever be made are essential and basic expenses for 

which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 

not discussed which they think intended parents should be able to agree to pay to the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 

intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 

limitations that are placed on payments to surrogates that we should consider as part of 

our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 

are provided. The judge or other competent authority should closely monitor all financial aspects 

of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 

parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 

arrangements, the competent authority should be totally independent and not, for example, an 

agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 

way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 

the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 

on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 

agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 

share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 

context to share with us their views on our proposed reforms and consultation questions in 

this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 

a child born through an international surrogacy arrangement as a British citizen and 

obtaining a passport for the child. In particular, we would be interested to hear how long 

the application took after the birth of the child, and any information consultees have about 

causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 

application process for obtaining registration of a child born from an international 

surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport in international surrogacy arrangements appears to contradict the UN Special 

Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 

children and the protection of the rights of the birth mother. I therefore strongly disagree with this 

proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 

applying for a visa for a child born through an international surrogacy arrangement. In 

particular, we would be interested to hear how long the application took after the birth of 

the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a visa in respect of a child born through an international surrogacy 

arrangement, before the child is born. The application will need to be completed after the 

birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport before the child is born in international surrogacy arrangements appears to contradict 

the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 

the Immigration Rules where the intended parents are not the legal parents of the child 

under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 

surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 

having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 

months of the child’s birth should be removed (regardless of whether the availability of the 

visa is brought within the Rules), if our provisional proposal to remove the time limit on 

applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a EU Uniform Format Form in respect of a child born through an 

international surrogacy arrangement, before the child is born. The application will need to 

be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 

for the child before she or he is born in international surrogacy arrangements appears to 

contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 

the selling and trafficking of children and the protection of the rights of the birth mother. I 

therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 

applying for a EU Uniform Format Form for a child born through an international 

surrogacy arrangement. In particular we would be interested to hear how long the 

application took after the birth of the child, and any information consultees have of 

causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 

comprehensive guide for intended parents explaining the nationality and immigration 

consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 

violation of the human rights of women and children and all the other ways in which it is 

possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 

eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 

children born through international surrogacy arrangements, who are recognised as the 

legal parents of the child in the country of the child’s birth, should also be recognised as 

the child’s legal parents in the UK, without it being necessary for the intended parents to 

apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 

the domestic law and practice in the country in question provides protection against the 

exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 

that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 

Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 

and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 

mother to have legal parenthood and parental responsibility when the child is born and that her 

consent to giving up the child must be given AFTER the child's birth and that the transfer of 

‘parenthood’ should be overseen by the courts or a competent authority on an individual case 

by case basis, with the best interests of the child being the paramount consideration. This is an 

important safeguard against the sale of children and for the protection of the birth mother and I 

believe it should apply equally to international surrogacy arrangements. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 

involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 

of the child becoming the subject of a parental order, or its equivalent, in another 

jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 

intended parents to remove the child from the jurisdiction of the UK for this 

purpose and with the approval of the court and, if so, what form should that 

process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 

trafficking and exploitation. The process should include the same checks as would be used in 

an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 

paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 

civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 

respect of intended parents, and that any such provision should be limited so that only 

one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 

take time off work before the birth of the child, whether for the purpose of induced 

lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 

facilities for any person at work who is a pregnant woman or nursing mother to rest under 

Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 

sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 

employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 

surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 

arrangements are dealt with by the health services, and whether there are reforms to law 

or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 

not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 

wishes or decisions in regards to her lifestyle or medical and health care, including during 

pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 

and being informed on these matters, she can withdraw her consent at any time for any or no 

reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 

this could reduce the standard of impartial care given to birth mothers and new-borns – 

especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 

reason to be extremely cautious about making changes that will increase the numbers of 

surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 

As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 

additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-

term negative effects on the well-being of both of them. This is likely to be the same for birth 

mothers and babies in surrogacy arrangements and so can be expected to place additional 

long-term pressures on the NHS and society as a whole. This has not been considered and 

there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 

that can have a long-term negative impact on the woman’s health, including premature death. 

Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 

when this isn’t in their best interests and there are worries about eugenics – where egg donors 

are selected on the basis of blonde hair, blue eyes and stereotypical measures of 

‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 

issues. There is no question about people’s thoughts about the NHS picking up the tab for the 

extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 

society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 

fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 

for prospective parents to indulge their parenting fantasies while denying patients access to 

drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 

England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 

that the birth mother has the right to change her mind at any time, for any or no reason. 

Healthcare professionals must accept that her wishes are paramount and that the ‘intended 

parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 

medical and health care, including during pregnancy, labour, childbirth and the postpartum 

period. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 

than normal to the possibility that she is being coerced and to ensure that they can speak to her 

alone, including during labour, and that if she changes her mind about who is present in 

consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 

wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 

surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 

to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 

more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 

and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 

route by which many women enter prostitution and is a major factor in preventing their exit. 

There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 

is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 

prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 

and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 

a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 

paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 

payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 

surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 

which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 

tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 

the current law where the intended parents are not the legal parents from birth of the 

child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 

cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 

counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 

legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 

new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 

independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 

their child(ren), including the cost of fertility treatment, payments to the surrogate 

and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 

arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 

addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 

decided that surrogacy is a positive thing and so legislation should enable it. This may be 

explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 

interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 

of surrogacy, and lawyers and other organisations who stand to make money from commercial 

surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 

in this endeavour. This is a major error, because just as all women are affected by the 

institution of prostitution, so all women will be affected by any opening up of commercial 

surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 

to break the legal and cultural recognition of the unique bond between birth mother and child – 

and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 

birth are a major step in this direction, and are likely to have a significant impact down the line – 

potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 

family members coercing a woman into engaging in commercial surrogacy for their (and not 

her) financial benefit. This will be a potential risk for thousands of women, which appears to 

have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 

(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 

be any evidence they have done so, because they have not provided their equality 

considerations and impact assessments. As surrogacy has a very different impact on women 

and children than on adult males, we believe the law commissioners are in breach of equality 

legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 

due regard to the need to: 

 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 

prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 

and those who do not. 

• Foster good relations between people who share a protected characteristic and those 

who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 

position relative to men’s, and the relationship between the sexes. Any loosening of the laws 

around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 

an impact on the relations between the different generations. Imagine the rage that young 

people may feel when they discover that their ‘parents’ not only bought them but took 

advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 

based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 

confers some kind of human right to surrogacy and the idea that a woman has a human right to 

be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 

the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 

the UN Special Rapporteur that are designed to guard against the sale of children and the 

exploitation of birth mothers, including: 

 

▪ The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 

▪ All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 

▪ The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 

▪ Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 

▪ Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 

being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 

guidelines. There are too many questions, they are too detailed and do not ask the important 

high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 

again from the position of women’s and children’s human rights. If it is found that there is no 

way to liberalise surrogacy law that is compliant with obligations under international treaties 

such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 

liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 

 



1 
 

Surrogacy Consultation Questions 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 

university), what is the name of your organisation? 

Christian Concern 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 

organisation? 

(Required – Choose one response) 

 

• This is a response on behalf of an organisation 

 

 

4. If responding to this consultation in a personal capacity, which term below best 

describes you? 

N/A 

5. What is your email address? 

Email address:  

 

 

6. What is your telephone number? 

Telephone number:  

02033271120 

 

7. If you want the information that you provide in response to this consultation to be 

treated as confidential, please explain to us why you regard the information as confidential. 

As explained in our privacy notice, we will take full account of your explanation but cannot 

give an assurance that confidentiality can be maintained in all circumstances. 
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Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 

allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 

children and the exploitation of birth mothers. These are human rights issues of the utmost 

seriousness and so the arrangements should be overseen by a senior and experienced judge. 

All such cases should therefore be referred to a High Court judge. 

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 

should continue to be heard by lay justices, or whether they should be allocated to another 

level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 

judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 

exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 

the arrangements should be overseen by a senior and experienced judge. For this reason these 

cases should NOT be heard by a lay judge but rather by a senior judge. 

Paragraph 6.51 
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Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 

current allocation rules, or their reform along the lines that we discuss in Consultation 

Questions 1 and 2. 

Sale and exploitation of people is a matter of the most serious concern which should not be 

downgraded in seriousness by how it is treated in the courts.  

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 

duty to consider whether to make an order awarding the intended parents parental 

responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 

Chapter 8 that all intended parents (whether in the new pathway or not) automatically 

acquire parental responsibility if the child is living with or being cared for by them is not 

supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth and that the child’s best interests are the paramount consideration. 

Nothing about the transfer of parental responsibility should be automatic and all options should 

be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 
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Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 

should be reversed, so that a parental order report is released to the parties in the 

proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 

expenses of curators ad litem and reporting officers and, if so, how this should be 

addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 

for a parental order, the court may make any such interim order or orders for 

parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 

child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 

statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 

subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
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We vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 

recommendations* and the Hague Convention on the Protection of Children and Cooperation in 

respect of Intercountry Adoption of 1993. These require the birth mother to have legal 

parenthood and parental responsibility when the child is born and that her consent to giving up 

the child must be freely given AFTER the child's birth. We believe that this important safeguard 

against the sale of children and the exploitation of birth mothers should apply equally to 

surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 

all of the implications need to be fully understood. There is no evidence in the consultation paper 

that the law commissioners have considered these more general implications fully, if at all. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 

condone a system that would require women to deliberately conceive and subsequently give 

birth with the expectation that they would have little or no legal responsibility for the child. The 

rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 

say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 

should be under a duty to keep a record of surrogacy arrangements under the new 

pathway to which they are a party, with such records being retained for a specified 

minimum period. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. 

 

1.9 We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 

Paragraph 8.14 
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Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 

should apply to traditional surrogacy arrangements with which a regulated surrogacy 

organisation is involved. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposal for regulated surrogacy organisations, because they 

would inevitably lead to a normalising of surrogacy and an increase in its prevalence.  

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 

traditional, domestic surrogacy arrangement should prevent that arrangement from 

entering into the new pathway. 

We profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 

by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 

within a defined period, with the objection being sent to both the intended parents 

and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 

week. 

Do consultees agree? 

NO 

 

We profoundly disagree with the proposal that the ‘intended parents’ should automatically 

acquire legal parenthood at birth and that the birth mother has only a limited time to object. This 

contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 

legal parent at birth and that all decisions involving legal parenthood and parental responsibility 
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in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 

with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 

acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 

should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 

child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 

obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 
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human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 

birth of the child that they have no reason to believe that the surrogate has lacked 

capacity at any time during the period in which she had the right to object to the 

intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 

which she has the right to object to the intended parents acquiring legal parenthood, 

the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 

unable to provide the positive consent within the relevant period, the surrogacy 

arrangement should exit the new pathway and the intended parents should be able 

to make an application for a parental order. 

Do consultees agree? 

NO 

 

We profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
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surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 

result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 

should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 

her birth. 

Do consultees agree? 

 

NO 

 

We profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 

recommendation* that all decisions involving legal parenthood and parental responsibility in 

surrogacy arrangements should be taken by a court or other competent authority AFTER the 

birth and that the child’s best interests are the paramount consideration. A welfare assessment is 

an absolute requirement if an informed decision is to be made about the child’s best interest. 

Therefore, a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 

the birth of the child. Much can change in that time.  

 

The justification that a welfare assessment after the birth of the child is not necessary because 

parents of children born through the normal process are not subject to such checks does not 

hold. Pregnancy, birth and the post-partum changes are intense physical and existential 

experiences that change you and prime you to love and be sensitive to the new-born child and 

rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 

reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 

physiological and emotional resources, which means she has already made a huge and 

unquantifiable, nearly year-long, commitment to the child. This means her practical and 

emotional commitment to the child is already well-developed, giving her the best chance of 
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surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 

and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 

does not in any way prepare you for the practical reality of caring for a new-born child and the 

long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 

under the new pathway, where the surrogate has exercised her right to object to the 

intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 

partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

We profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 

financial gain. This risk is likely to increase if he or she does not have legal parenthood or 

parental responsibility for any children born of the arrangement. This is enough reason to reject 

this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 

have an implication for all children, all families because it would set a precedent. It should not be 

introduced without a full assessment of all the implications, including on the rights of mothers and 

children. There is no evidence that the law commissioners have carried out any such 

assessment. 

 

1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 

parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 

partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 
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Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 

arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 

exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 

the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

We profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 

birth mother should always be the legal parent of the child at birth and this should not change if 

the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 

being registered as the parents before the expiry of the period allowed for the registration 

of the birth, provided that the intended parents have made a declaration to the effect that 

the relevant criteria for the making of a parental order are satisfied, on registration of the 

stillbirth. 

Do consultees agree? 

NO 

 

We profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 

situation. The birth mother should always be the legal parent of the child at birth and this should 

not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 
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Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 

where the child dies before the making of the parental order, the surrogate should be able 

to consent to the intended parents being registered as the parents before the expiry of the 

period allowed for the registration of the birth, provided that the intended parents have 

made a declaration to the effect that the relevant criteria for the making of a parental order 

are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

We profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 

situation. The birth mother should always be the legal parent of the child at birth and if the child 

dies before the parental order, the registration of birth should accurately reflect that the birth 

mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 

whether, where the surrogate dies in childbirth or before the end of the period during which 

she can exercise her right to object, the arrangement should not proceed in the new 

pathway and the intended parents should be required to make an application for a 

parental order. 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 

both intended parents die during the surrogate’s pregnancy, the intended parents should 

be registered as the child’s parents on birth, subject to the surrogate not exercising her 

right to object within the defined period. 

Do consultees agree? 

NO 

 

We profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 

‘intended parents’ being registered as the legal parents in this situation. The birth mother should 

always be the legal parent of the child at birth and the registration of birth should accurately 

reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 

parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 

interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 

permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 

surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 

possible for the intended parents to be registered as the child’s parents, but that 

there should be a procedure for the surrogate to provide details of the intended 

parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 

arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 

deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 

applicant under section 54A: 

(1) the applicant should have to make a declaration that it was always intended that 

there would only be a single applicant for a parental order in respect of the child 

concerned or to supply the name and contact details of the other intended parent;  
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(2) if details of another intended parent are supplied, a provision should be made for 

notice to be given to the potential second intended parent of the application and an 

opportunity given to that party to provide notice of opposition within a brief period 

(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 

she should be required to make his or her own application within a brief period (say 

14 days), otherwise the application of the first intended parent will be determined by 

the court. 

Do consultees agree? 

NO 

 

Children should not be treated as commodities in this way. 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

We profoundly oppose a three-parent model of legal parenthood, even if it is temporary. This is 

an attempt to redefine the basic concepts of parenthood and family. The birth mother should be 

the legal parent at birth and all decisions involving legal parenthood and parental responsibility in 

surrogacy arrangements should be taken by a court or other competent authority AFTER the 

birth of the child with the best interests of the child being the paramount consideration, as 

recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 

have proposed, leading to the acquisition of legal parenthood by the intended 

parents at birth; and 

(2) if so, as to whether should this oversight be: 



15 
 

(a) administrative, or 

(b) judicial. 

We profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 

legal parent and have parental responsibility at birth and all decisions involving legal parenthood 

and parental responsibility in surrogacy arrangements should be taken by a court or other 

competent authority AFTER the birth of the child based on the best interests of the child, as 

recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 

should be amended to provide for the court to have regard to additional specific 

factors in the situation where it is considering the arrangements for a child in the 

context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 

a surrogacy arrangement. The birth mother’s interests should also receive special consideration.  

 

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 

and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 

Regulations) should be further amended to provide for the court to have regard to 

additional specific factors in the situation where it is considering whether to make a 

parental order; and 

(2) what those additional factors should be. 

The child’s best interests should drive all decisions when considering whether to make a parental 

order. The birth mother’s interests should also receive special consideration.  

Paragraph 8.121 
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Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 

amended to add the intended parents to the category of those who can apply for a section 

8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 

and her reproductive capacities in all surrogacy arrangements. The court should therefore 

always have oversight of the arrangements. We are also concerned that there should be no 

liberalisation of the law on surrogacy because of the potential human rights abuses involved. We 

do not believe that ‘intended parents’ should be added to the list of those who can apply for a 

section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement outside the new pathway, the intended parents should acquire parental 

responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

We profoundly disagree with this proposal. The birth mother should be the legal parent at birth 

and all decisions involving legal parenthood and parental responsibility in surrogacy 

arrangements should be taken by a court or other competent authority AFTER the birth of the 

child, as recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 

trafficking of children and the exploitation of women and their reproductive capacities. 

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no legal 

responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 

be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.132 
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Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 

and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 

have parental responsibility for the child where the child is living with, or being cared 

for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

We profoundly disagree with the proposals for the ‘new pathway’. We do not agree that the 

‘intended parents’ should acquire parentage or parental responsibility automatically. The birth 

mother should be the legal parent at birth and all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth of the child, with the child’s best interest the paramount consideration. 

This is the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk 

of the sale and trafficking of children and the exploitation of women and their reproductive 

capacities. 

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no responsibility 

for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 

regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.134 
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Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 

surrogate should retain parental responsibility for the child born as a result of the 

arrangement until the expiry of the period during which she can exercise her right to 

object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

We agree that the birth mother should have parental responsibility for the child but NOT that the 

‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, with the 

child’s best interest the paramount consideration. This is the recommendation of the UN Special 

Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 

exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 

responsibility by either the surrogate (or other legal parent), or the intended parents, 

during the period in which parental responsibility is shared; and 

(2) whether it should operate to restrict the exercise of parental responsibility by the 

party not caring for the child or with whom the child is not living. 

We profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 

legal parenthood and parental responsibility at and after the birth and all subsequent decisions 

involving legal parenthood and parental responsibility should be taken by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.140 
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Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 

scope of the new pathway. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 

independent surrogacy arrangements, to tell us about their experience. In particular, we 

would be interested to hear about any health screening, counselling and legal advice that 

took place. 

N/A 

Paragraph 9.35 

 

Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  
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NO 

 

We disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. We consider surrogacy 

to be a violation of the human rights of both women and children which should not be legitimised 

in any form. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 

particular form; and 

OTHER 

 

We disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children which should not be legitimised in 

any form. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 

for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 

 

We disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children which should not be legitimised in 

any form. 

 

Paragraph 9.61 
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Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 

and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 

including the creation, maintenance and operation of necessary policies and 

procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

We disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children which should not be legitimised in 

any form. 

 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

We disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children which should not be legitimised in 

any form. 

 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

We disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children which should not be legitimised in 

any form. 

 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 

making bodies. 

Do consultees agree? 

OTHER 

 

We disagree with the proposal for regulated surrogacy organisations because they would 

sanction surrogacy, which I consider a violation of the human rights of both women and children, 

and would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, 

they will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, 

etc.) and will need to continuously seek new business and to convince or coerce more women to 

act as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 

prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 

otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 

facilitation services. 

We disagree with organisations being able to provide matching and facilitation services, because 

that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 

rights of both women and children which should not be legitimised in any form. 

 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 

offer matching and facilitation services in respect of surrogacy arrangements in the new 

pathway. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’. We disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which we consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 

outside the new pathway. 

We profoundly disagree with the proposals for the ‘new pathway’. We disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 

facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 

organisations that offer matching and facilitation services without being regulated to do so, 

and whether these should be criminal, civil or regulatory. 

We do not accept that matching and facilitation services should be allowed – regardless who 

they are provided by – because they would inevitably lead to an increase in surrogacy, which we 

consider to be a violation of the human rights of both women and children. Offering such services 

should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 

Authority be expanded to include the regulation of regulated surrogacy organisations, and 

oversight of compliance with the proposed legal requirements for the new pathway to legal 

parenthood. 

Do consultees agree? 

OTHER 

 

We disagree with the proposal for regulated surrogacy organisations because they would 

sanction surrogacy, which we consider to  be a violation of the human rights of both women and 

children, and would drive an increase in surrogacy.  

 

1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 

apply to regulated surrogacy organisations, including which additional or new areas of 

regulation should be applied. 



24 
 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 

(subject to the exception we provisionally propose in Consultation Question 88 in relation 

to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 

negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

We VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 

because we consider it to be a violation of the human rights of both women and the child. The 

idea of organisations charging to facilitate surrogacy is utterly abhorrent and violates the spirit, if 

not the letter, of Article 6 of CEDAW, given the parallels between surrogacy and prostitution. 

Article 6 prohibits the exploitation of the prostitution of women – which includes deriving any form 

of benefit from women’s prostitution.  

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 

should be removed, with the effect that there will be no restrictions on advertising anything 

that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 

 

We VEHEMENTLY disagree with removing the current ban on advertising in respect of 

surrogacy. Surrogacy is a violation of the human rights of both women and children, and 

enabling advertising sites (and other ‘service’ organisations) to financially benefit from it is 

abhorrent. 
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At this time of increasing poverty and inequality, it would be unethical to promote the idea that 

being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 

this proposal is implemented,  and  are likely present surrogacy ads to female 

students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 

their financial worries. The most disadvantaged young women would be the most vulnerable to 

this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 

we need to protect disadvantaged women from the temptation of renting their wombs. This 

means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 

order in respect of a child born of a surrogacy arrangement has been recorded in the 

Parental Order Register, the child should be able to access his or her original birth 

certificate at the age of 18. 

Do consultees agree? 

YES 

 

There is a case for allowing the child to access his or her original birth certificate whenever he or 

she would like to do so, without waiting for the child to reach the age of 18. 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 

result in the intended parents being recorded as parents on the birth certificate, the full 

form of that certificate should make clear that the birth was the result of a surrogacy 

arrangement. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’. We do not agree that the 

‘intended parents’ should be recorded as parents on the original birth certificate. The birth mother 

should be recorded as the birth mother on the birth certificate and all decisions involving legal 

parenthood and parental responsibility should be taken after the birth by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 
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However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 

the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 

Wales requires reform and, if so, which reforms they would like to see. 

We do not consider the birth registration system to be in need for reform. We are particularly 

opposed to changes to allow for the registration of three parents or for anyone other than the 

birth mother to be recorded as the mother on the original birth certificate. Such proposals could 

lead to the facilitation of the sale of children and an erosion of mothers’ rights and a diluting of 

the understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 

been the subject of a parental order should be able to access all the documents contained 

in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 

created to record the identity of the intended parents, the surrogate and the gamete 

donors. 

Do consultees agree? 

YES 

 

1.57 We provisionally propose that: 
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(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 

outside the new pathway, provided that the information about who has contributed 

gametes for the conception of the child has been medically verified, and that the 

information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 

conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 

order should record full information about a child’s genetic heritage where available 

and established by DNA or medical evidence, recording the use of an anonymous 

gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. However, should surrogacy take place, it is important that the children have 

access to information about their origins and these proposals seem generally sound, except that 

the information held on gamete donors should also include identifying information – because 

otherwise it trivialises the creation of a child and denies the child the right to know her or his 

genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 

and the intended parents should be recorded in the national register of surrogacy 

arrangements and available for disclosure to a child born of a surrogacy arrangement. 

We agree but with the proviso that all the information should be identifying – because otherwise 

it trivialises the creation of a child and denies the child the right to know her or his genetic 

parentage. 

Paragraph 10.104 

 



28 
 

Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 

access the information recorded in the register from the age of 18 for identifying 

information, and 16 for non-identifying information (if such information is included on the 

register), provided that he or she has been given a suitable opportunity to receive 

counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 

access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 

sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

We agree with (1) and (2) and believe there might be other circumstances where this is 

reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 

a surrogacy arrangement to make a request for information to disclose whether a person 

whom he or she is intending to marry, or with whom he or she intends to enter into a civil 

partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 

through, the same surrogate, they should be able to access the register to identify each 

other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 

identify each other, if they both wish to do so. 

YES, we agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 

carried by a surrogate, and the surrogate’s own child, to access the register to identify 

each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 

whether details of an intended parent who is not a party to the application for a parental 

order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 

in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 

HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 

parent) is not required, namely where a person cannot be found or is incapable of 

giving agreement, should continue to be available; 

NO  

 

We disagree with this because it is a violation of women’s rights and would increase the risk of 

child trafficking and exploitation of the rental of women’s wombs. An adoption order can be 

considered as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 

any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 

surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 

intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 

consideration of the child’s welfare throughout his or her life guided by the factors 

set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 

with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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We disagree with this because it is a violation of women’s rights and would increase the risk of 

child trafficking and exploitation of the rental of women’s wombs. An adoption order can be 

considered as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 

intended parents or one of the intended parents must be domiciled or habitually resident in 

the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

We profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should 

be domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 

residence required to satisfy the test. 

We profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 

residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 

reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 

prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 

required to make a declaration in the surrogacy agreement that they intend for the child’s 

home to be with them. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 

parents, provide gametes for the conception of the child, so that double donation of 

gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 

meaning that there is not an intended parent who is able to provide a gamete due to 

infertility. 

Do consultees agree? 

NO 

 

We profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link 

should be retained. We dispute that surrogacy is ever a ‘medical necessity’. 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 

domestic surrogacy arrangements.  

We profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 

likely to result in an increase in surrogacy. We therefore do not believe that double donation 

should be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 

pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 

cases outside the new pathway, the requirement should not apply, subject to medical 

necessity, if the court determines that the intended parents in good faith began the 

surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

We fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the 

genetic link should be retained. We dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 

necessity, an exception should be made to allow a parental order to be granted to a single 

parent without a genetic link where the intended parent’s former partner provides gametes 

but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

We dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 

arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

We oppose surrogacy and believe that it is a fundamental violation of women’s and children’s 

rights and that it should therefore be banned. We dispute that surrogacy is ever a ‘medical 

necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

We dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 

identifying the child’s genetic parents and the surrogate must be provided for entry on the 

national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

We profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement 

in any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 

mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 

agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 

conception of the child, that the genetic link is demonstrated to the court with 

medical or DNA evidence. 

While we oppose surrogacy and want to see it banned, we support this condition for a parental 

order in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 

order that the identity of the surrogate is entered on the national register of surrogacy 

agreements. 

Do consultees agree? 

YES 

 

While we oppose surrogacy and want to see it banned, if it happens, we support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 

parental order. The age of the intended parents should continue to be taken into account 

in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

We are opposed to surrogacy and would like to see it banned, because it is a violation of both 

women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 

to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 

that society does not condone older people entering a surrogacy arrangement and will make it 

less likely that older people will go ahead with such an arrangement and present the court with a 

fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 

therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

We profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

We are opposed to surrogacy per se, because it is a violation of both women’s and children’s 

human rights. However, it is particularly unethical when the ‘intended parents’ are old. We 
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therefore consider that a maximum age limit for ‘intended parents’ is important. This will make it 

clear that society does not consider it acceptable for older people to enter into a surrogacy 

arrangement and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 

that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 

18. We suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 

age limits are set very carefully. What kind of society would want 18-year olds to believe that it 

would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 

they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 

(at the time of conception), in order for the court to have the power to make a parental 

order. 

Do consultees agree? 

OTHER 

 

We am opposed to surrogacy per se and would like to see it banned, because we consider it a 

violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 

as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 

should be a significantly older minimum age for entering into a surrogacy arrangement and we 

suggest that 25 years would be more appropriate. 
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Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 

childhood and has not yet had an opportunity to establish herself as an adult. This means that 

she is particularly vulnerable to coercion and manipulation. There should be a significantly older 

minimum age for entering into a surrogacy arrangement and we suggest that 25 years would be 

more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 

surrogate, and any intended parent providing gametes should be required for the new 

pathway. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’. 

 

1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 

Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 

not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 
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Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 

pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 

intending to enter into a surrogacy arrangement in the new pathway should be 

required to attend counselling with regard to the implications of entering into that 

arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 

requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 

the surrogate and the intended parents should take independent legal advice on the effect 

of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 

surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 

arrangement to be proceed under the new pathway where a person screened is unsuitable 

for having being convicted of, or received a police caution for, any offence appearing on a 

prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 

person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 

surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

We am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 

arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 

understand what pregnancy and childbirth are like and how they will change you until or unless 

you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 

pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

We are profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 

Even the Kennel Club recognises that female dogs should not be allowed to undertake more 

than four pregnancies. It is abhorrent that female dogs have better protections than women 

would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 

surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 

production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 

receipts. 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 

relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 

additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 

essential.   

We opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 

entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 

and 

(2) the types of cost which should be included within this category. 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.29 
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Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 

self-employed). 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

We are therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 

above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 



44 
 

We are therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 

had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 

means-tested social welfare benefits, how that has been addressed in their 

surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 

compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 

insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 

ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 

haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 

hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 

outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 

symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 

significant emotional and relationship difficulties. Infection may complicate healing, and some 

women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 

haemorrhage can be very significant, and potentially result in emergency hysterectomy and 

blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 

screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 

and the fact that some of these may not have been identified yet by researchers is also a real 

risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 

unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 

indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 

Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 

those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 

and although the maternal mortality rate is low, it can have significant sequelae, including renal 

failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 

permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 

and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 

can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 

C section may experience ongoing pain around the scar. Some sources quote this as affecting 

between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 

take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 

multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 

to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 

factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 

anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 

depression and post partum psychosis can be fatal, and impact on a woman’s health for many 

years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 

and it does make me wonder how the list of complications was created. I’d also like to know what 

level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 

mandated to do so. This potentially creates a situation where some “luckier” women would 

receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 

surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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We would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 

compensation to the surrogate’s family in the event of the pregnancy resulting in the 

surrogate’s death, including through payment of the cost of life assurance for the 

surrogate. 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why we oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 

nature. 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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We would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

We are therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 

agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 

of undertaking a surrogacy. (check box) 

 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

We are therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 

 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

We are therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 

the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 

and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

We are therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment 

to the birth mother for her ‘services’. 

Paragraph 15.69 
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Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 

permits the intended parents to pay the surrogate for her services to be reduced in the 

event of a miscarriage or termination of the pregnancy. 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because we oppose the payment of birth mothers for 

their ‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 

to be able to be reduced in the event of a miscarriage or termination, whether such 

provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 



51 
 

This question is therefore not applicable because we oppose the payment of birth mothers for 

their ‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 

surrogates should be the same, whether the surrogacy follows our new pathway to 

parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

We are opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 

being used, the only payments that should ever be made are essential and basic expenses for 

which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 

not discussed which they think intended parents should be able to agree to pay to the 

surrogate. 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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We would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 

intended parents should be able to agree to pay to the surrogate. 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

We would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 

limitations that are placed on payments to surrogates that we should consider as part of 

our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

We are opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 

are provided. The judge or other competent authority should closely monitor all financial aspects 

of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 

parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 

arrangements, the competent authority should be totally independent and not, for example, an 

agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 

way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 

the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 

on the surrogate complying with any terms of the agreement relating to her lifestyle. 

Do consultees agree? 



54 
 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 

agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 

share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 

context to share with us their views on our proposed reforms and consultation questions in 

this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 

a child born through an international surrogacy arrangement as a British citizen and 

obtaining a passport for the child. In particular, we would be interested to hear how long 

the application took after the birth of the child, and any information consultees have about 

causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 

application process for obtaining registration of a child born from an international 

surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport in international surrogacy arrangements appears to contradict the UN Special 

Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 

children and the protection of the rights of the birth mother. We therefore strongly disagree with 

this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 

applying for a visa for a child born through an international surrogacy arrangement. In 

particular, we would be interested to hear how long the application took after the birth of 

the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a visa in respect of a child born through an international surrogacy 

arrangement, before the child is born. The application will need to be completed after the 

birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport before the child is born in international surrogacy arrangements appears to contradict 

the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 

and trafficking of children and the protection of the rights of the birth mother. We therefore 

strongly disagree with this proposal. 
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* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 

the Immigration Rules where the intended parents are not the legal parents of the child 

under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 

surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 

having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 

months of the child’s birth should be removed (regardless of whether the availability of the 

visa is brought within the Rules), if our provisional proposal to remove the time limit on 

applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a EU Uniform Format Form in respect of a child born through an 

international surrogacy arrangement, before the child is born. The application will need to 

be completed after the birth of the child. 

Do consultees agree? 

NO 
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Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 

for the child before she or he is born in international surrogacy arrangements appears to 

contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 

the selling and trafficking of children and the protection of the rights of the birth mother. We 

therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 

applying for a EU Uniform Format Form for a child born through an international 

surrogacy arrangement. In particular we would be interested to hear how long the 

application took after the birth of the child, and any information consultees have of 

causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 

comprehensive guide for intended parents explaining the nationality and immigration 

consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

We  agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 

violation of the human rights of women and children and all the other ways in which it is 

possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 

eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

We profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 

children born through international surrogacy arrangements, who are recognised as the 

legal parents of the child in the country of the child’s birth, should also be recognised as 

the child’s legal parents in the UK, without it being necessary for the intended parents to 

apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 

the domestic law and practice in the country in question provides protection against the 

exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 

that provided in UK law. 

Do consultees agree? 

NO 

 

We do not see how this proposal for such a blanket power would align with the UN Special 

Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 

and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 

mother to have legal parenthood and parental responsibility when the child is born and that her 

consent to giving up the child must be given AFTER the child's birth and that the transfer of 

‘parenthood’ should be overseen by the courts or a competent authority on an individual case 

by case basis, with the best interests of the child being the paramount consideration. This is an 

important safeguard against the sale of children and for the protection of the birth mother and 

we believe it should apply equally to international surrogacy arrangements. We therefore 

strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 

involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 

of the child becoming the subject of a parental order, or its equivalent, in another 

jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 

intended parents to remove the child from the jurisdiction of the UK for this 

purpose and with the approval of the court and, if so, what form should that 

process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 

trafficking and exploitation. The process should include the same checks as would be used in 

an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 

paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 

civil partner or partner requires reform. 

We do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 

respect of intended parents, and that any such provision should be limited so that only 

one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 

take time off work before the birth of the child, whether for the purpose of induced 

lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

We are opposed to any reform in this area because it would act to normalise surrogacy, which 

is a human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 

facilities for any person at work who is a pregnant woman or nursing mother to rest under 

Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 

sufficient to include intended parents in a surrogacy arrangement. 

We are opposed to any reform in this area because it would act to normalise surrogacy, which 

is a human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 

employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

We are opposed to any reform in this area because it would act to normalise surrogacy, which 

is a human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 

surrogacy and succession law are required. 

We are opposed to any reform in this area because it would act to normalise surrogacy, which 

is a human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 

arrangements are dealt with by the health services, and whether there are reforms to law 

or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 

not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 

wishes or decisions in regards to her lifestyle or medical and health care, including during 

pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 

and being informed on these matters, she can withdraw her consent at any time for any or no 

reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 

this could reduce the standard of impartial care given to birth mothers and new-borns – 

especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 

reason to be extremely cautious about making changes that will increase the numbers of 

surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 

As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 

additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-

term negative effects on the well-being of both of them. This is likely to be the same for birth 

mothers and babies in surrogacy arrangements and so can be expected to place additional 

long-term pressures on the NHS and society as a whole. This has not been considered and 

there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 

that can have a long-term negative impact on the woman’s health, including premature death. 

Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 

when this isn’t in their best interests and there are worries about eugenics – where egg donors 

are selected on the basis of blonde hair, blue eyes and stereotypical measures of 

‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 

issues. There is no question about people’s thoughts about the NHS picking up the tab for the 

extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 

There appears to have been no evaluation of the size of the additional costs to the NHS and 

society. 
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At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 

fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 

for prospective parents to indulge their parenting fantasies while denying patients access to 

drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 

England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 

that the birth mother has the right to change her mind at any time, for any or no reason. 

Healthcare professionals must accept that her wishes are paramount and that the ‘intended 

parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 

medical and health care, including during pregnancy, labour, childbirth and the postpartum 

period. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 

than normal to the possibility that she is being coerced and to ensure that they can speak to her 

alone, including during labour, and that if she changes her mind about who is present in 

consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 

wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 

surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 

to the significant risk that women will be coerced into agreeing to participate in surrogacy 

arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 

more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 

and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 

route by which many women enter prostitution and is a major factor in preventing their exit. 



63 
 

There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 

is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 

prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 

and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 

a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 

paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 

payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 

surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 

which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 

tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 

the current law where the intended parents are not the legal parents from birth of the 

child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 

cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 

counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 

legal advice discussed in Chapter 13; and 

(2) to draft, advise on and negotiate the written surrogacy agreement required for the 

new pathway. 
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N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 

independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 
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1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 

their child(ren), including the cost of fertility treatment, payments to the surrogate 

and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 

arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 

addressed in this chapter, or the preceding chapters, of this paper. 

The problem with surrogacy – eroding family bonds 

There is a strong Christian case against surrogacy being allowed. The starting-point consists of 

the truths that all human beings are created in the image of God, that as such human life is 

sacred and that we have a duty to protect marriage and parenthood as instituted by God. 

As surrogacy involves a woman carrying an embryo produced from the eggs of another woman, 

it inevitably splits biological motherhood into two parts and thus sets up a conflict between two 

women over their relation to the child that has been conceived. The surrogate mother has 

bonded with the child during pregnancy, and to sever this relationship after birth can be 

devastating for her and the child. 

By the same token, surrogacy increases the risk of an impaired relationship between the 

biological father of the child and the genetic mother who gave the eggs in the first place, 

because she has relinquished the responsibility for pregnancy to another woman with whom he 

has no relationship. 

In the event that a doctor implants several eggs in the surrogate, surrogacy can involve the risk 

of selective reduction, which involves destruction of some of the embryos. 

 

Surrogacy is banned in most European countries 

The temptation with ‘progressive’ causes such as making surrogacy more available is to 

assume that everybody else is supporting them, therefore so should we. This mentality can 

apply across countries. However in fact surrogacy is banned in most European countries: 

France, Spain, Italy, Switzerland, Germany, Denmark, Norway, Sweden, Finland, Austria, 

Poland, Slovakia, Estonia, Latvia, Lithuania, Hungary, Croatia, Slovenia, Romania and 

Bulgaria. 

Within the last few weeks there have been massive protests in Paris over the proposal to pass 

a law to legalise surrogacy as well as IVF for single women and lesbians. In addition it is a 

practice that has been severely criticised even in the international institutions that are often 

found to be promoting progressive and individualistic policies on family life. In 2016 the 

Committee on Health, Social Affairs and Sustainable Development of the Council of Europe 

rejected a report calling for the legalization of surrogacy across all of Europe. 

In light of these realities there is no case for saying that the UK must permit the 

commercialisation of surrogacy. 

 

It seems that before the law commissioners designed this consultation, they had already 

decided that surrogacy is a positive thing and so legislation should enable it. This may be 

explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 

interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 

of surrogacy, and lawyers and other organisations who stand to make money from commercial 

surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 

in this endeavour. This is a major error, because just as all women are affected by the 
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institution of prostitution, so all women will be affected by any opening up of commercial 

surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 

to break the legal and cultural recognition of the unique bond between birth mother and child – 

and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 

birth are a major step in this direction, and are likely to have a significant impact down the line – 

potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 

family members coercing a woman into engaging in commercial surrogacy for their (and not 

her) financial benefit. This will be a potential risk for thousands of women, which appears to 

have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 

(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 

be any evidence they have done so, because they have not provided their equality 

considerations and impact assessments. As surrogacy has a very different impact on women 

and children than on adult males, we believe the law commissioners are in breach of equality 

legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 

due regard to the need to: 

 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 

prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 

and those who do not. 

• Foster good relations between people who share a protected characteristic and those 

who do not. 

 

There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 

position relative to men’s, and the relationship between the sexes. Any loosening of the laws 

around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 

an impact on the relations between the different generations. Imagine the rage that young 

people may feel when they discover that their ‘parents’ not only bought them but took 

advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 

based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 

confers some kind of human right to surrogacy and the idea that a woman has a human right to 

be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 

the UN Special Rapporteur.* 
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It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 

the UN Special Rapporteur that are designed to guard against the sale of children and the 

exploitation of birth mothers, including: 

 

▪ The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 

▪ All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 

▪ The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 

▪ Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 

▪ Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 

being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 

guidelines. There are too many questions, they are too detailed and do not ask the important 

high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 

again from the position of women’s and children’s human rights. If it is found that there is no 

way to liberalise surrogacy law that is compliant with obligations under international treaties 

such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 

liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 
 
2. If you are a member of an organisation (for example, a surrogacy organisation or a 
university), what is the name of your organisation? 

Nottingham Trent University 
 
3. Are you responding to this consultation in a personal capacity or on behalf of your 
organisation? 

(Required – Choose one response) 

• This is a personal response   x 
• This is a response on behalf of an organisation 
• Other 

If other, please provide details: 

 
 
4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

(Choose one response) 

• Surrogate 
• Intended parent 
• Person born of a surrogacy arrangement 
• Family member of a surrogate 
• Family member of an intended parent 
• Legal practitioner 
• Medical practitioner or counsellor 
• Social worker 
• Academic 
• Other individual    x 



2 
 

5. What is your email address? 

Email address:  

 
 
If you enter your email address then you will automatically receive an acknowledgement email 
when you submit your response. 

6. What is your telephone number? 

Telephone number:  

 
7. If you want the information that you provide in response to this consultation to be 
treated as confidential, please explain to us why you regard the information as confidential. 
As explained in our privacy notice, we will take full account of your explanation but cannot 
give an assurance that confidentiality can be maintained in all circumstances. 

 
 
 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 
allocated to a judge of the High Court; and 

YES 
 
International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 
children and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced judge. 
For this reason these cases should continue to be heard by a judge of the High Court.  

 
(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 
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1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 
should continue to be heard by lay justices, or whether they should be allocated to another 
level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 
judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 
exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 
the arrangements should be overseen by a senior and experienced judge. For this reason these 
cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 
judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 
current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 

 
Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental 
responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 
Chapter 8 that all intended parents (whether in the new pathway or not) automatically 
acquire parental responsibility if the child is living with or being cared for by them is not 
supported by consultees). 

NO 
 
The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth and that the child’s best interests are the paramount consideration. 
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Nothing about the transfer of parental responsibility should be automatic and all options should 
be open. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 

 

Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 
should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 
Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 
expenses of curators ad litem and reporting officers and, if so, how this should be 
addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 
for a parental order, the court may make any such interim order or orders for 
parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 
Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 
child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 
statement as to legal parenthood on birth, 
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(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 
subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
 
I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 
recommendations* and the Hague Convention on the Protection of Children and Cooperation in 
respect of Intercountry Adoption of 1993. These require the birth mother to have legal 
parenthood and parental responsibility when the child is born and that her consent to giving up 
the child must be freely given AFTER the child's birth. I believe that this important safeguard 
against the sale of children and the exploitation of birth mothers should apply equally to 
surrogacy arrangements, in both an international and a domestic context. 
 
This proposal would set a very dangerous precedent for all women, all mothers, all children and 
all of the implications need to be fully understood. There is no evidence in the consultation paper 
that the law commissioners have considered these more general implications fully, if at all. 
 
I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 
birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. I do not agree that these claimed wishes alone justify 
measures that contravene the recommendations of the UN Special Rapporteur and the 
provisions of the Hague Convention that are designed to reduce the risk of the sale and 
trafficking of children and to protect birth mothers. 
 
Bringing a child into the world is a great responsibility and it is not ethical to encourage or 
condone a system that would require women to deliberately conceive and subsequently give 
birth with the expectation that they would have little or no legal responsibility for the child. The 
rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 
say they want or not. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 
should be under a duty to keep a record of surrogacy arrangements under the new 
pathway to which they are a party, with such records being retained for a specified 
minimum period. 
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Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 

 
1.9 We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 
should apply to traditional surrogacy arrangements with which a regulated surrogacy 
organisation is involved. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposal for regulated surrogacy organisations, because they 
would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from 
entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  
Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 
by the intended parents, for a fixed period after the birth of the child;  
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(2) this right to object should operate by the surrogate making her objection in writing 
within a defined period, with the objection being sent to both the intended parents 
and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 
week. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 
legal parenthood at birth and that the birth mother has only a limited time to object. This 
contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 
legal parent at birth and that all decisions involving legal parenthood and parental responsibility 
in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 
with the child’s best interests being the paramount consideration. 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 
should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 
child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 
obtain legal parenthood. 
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Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  
 
The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 
birth of the child that they have no reason to believe that the surrogate has lacked 
capacity at any time during the period in which she had the right to object to the 
intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 
which she has the right to object to the intended parents acquiring legal parenthood, 
the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 
unable to provide the positive consent within the relevant period, the surrogacy 
arrangement should exit the new pathway and the intended parents should be able 
to make an application for a parental order. 
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Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  
 
The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 
result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 
should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 
her birth. 

Do consultees agree? 
 
NO 
 
I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility in 
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surrogacy arrangements should be taken by a court or other competent authority AFTER the 
birth and that the child’s best interests are the paramount consideration. A welfare assessment is 
an absolute requirement if an informed decision is to be made about the child’s best interest. 
Therefore a welfare assessment MUST be made after the child’s birth. 
 
The pre-conception assessment would typically have been carried out more than a year before 
the birth of the child. Much can change in that time.  
 
The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not 
hold. Pregnancy, birth and the post-partum changes are intense physical and existential 
experiences that change you and prime you to love and be sensitive to the new-born child and 
rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 
reasons ‘intended parents’ do not have this advantage.  
 
In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and 
emotional commitment to the child is already well-developed, giving her the best chance of 
surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 
and adolescence.  
 
The ‘intended parents’ have had no similar experience. The investment of financial resources 
does not in any way prepare you for the practical reality of caring for a new-born child and the 
long road of nurturing and shepherding him or her to adulthood. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 
under the new pathway, where the surrogate has exercised her right to object to the 
intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 
partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 
 
I profoundly disagree with the ‘new pathway.’  
 
There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
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parental responsibility for any children born of the arrangement. This is enough reason to reject 
this proposal. 
 
However, it also represents a significant change in legal parenthood rules and would therefore 
have an implication for all children, all families because it would set a precedent. It should not be 
introduced without a full assessment of all the implications, including on the rights of mothers and 
children. There is no evidence that the law commissioners have carried out any such 
assessment. 
 
1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 
parent of the child born as a result of the arrangement. 

YES 
 
The normal legal parenthood rules should apply. This will reduce the risk of spouses and 
partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 
exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 
the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 
birth mother should always be the legal parent of the child at birth and this should not change if 
the child is stillborn. 
 
1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 
being registered as the parents before the expiry of the period allowed for the registration 
of the birth, provided that the intended parents have made a declaration to the effect that 
the relevant criteria for the making of a parental order are satisfied, on registration of the 
stillbirth. 
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Do consultees agree? 

NO 
 
I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 
situation. The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 
where the child dies before the making of the parental order, the surrogate should be able 
to consent to the intended parents being registered as the parents before the expiry of the 
period allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a parental order 
are satisfied, on registration of the birth. 

Do consultees agree? 

NO 
 
I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 
situation. The birth mother should always be the legal parent of the child at birth and if the child 
dies before the parental order, the registration of birth should accurately reflect that the birth 
mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period during which 
she can exercise her right to object, the arrangement should not proceed in the new 
pathway and the intended parents should be required to make an application for a 
parental order. 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 
both intended parents die during the surrogate’s pregnancy, the intended parents should 
be registered as the child’s parents on birth, subject to the surrogate not exercising her 
right to object within the defined period. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 
‘intended parents’ being registered as the legal parents in this situation. The birth mother should 
always be the legal parent of the child at birth and the registration of birth should accurately 
reflect this. 
 
1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 
interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 
permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 
surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 
possible for the intended parents to be registered as the child’s parents, but that 
there should be a procedure for the surrogate to provide details of the intended 
parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 
arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 
deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 
applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 
there would only be a single applicant for a parental order in respect of the child 
concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 
notice to be given to the potential second intended parent of the application and an 
opportunity given to that party to provide notice of opposition within a brief period 
(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 
she should be required to make his or her own application within a brief period (say 
14 days), otherwise the application of the first intended parent will be determined by 
the court. 

Do consultees agree? 

YES 
Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 
mother should be the legal parent at birth and all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth of the child with the best interests of the child being the paramount 
consideration, as recommended by the UN Special Rapporteur.* 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 
have proposed, leading to the acquisition of legal parenthood by the intended 
parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 
legal parent and have parental responsibility at birth and all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or other 
competent authority AFTER the birth of the child based on the best interests of the child, as 
recommended by the UN Special Rapporteur.* 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 
should be amended to provide for the court to have regard to additional specific 
factors in the situation where it is considering the arrangements for a child in the 
context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 
a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 
issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 
and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 
Regulations) should be further amended to provide for the court to have regard to 
additional specific factors in the situation where it is considering whether to make a 
parental order; and 

(2) what those additional factors should be. 



16 
 

The child’s best interests should drive all decisions when considering whether to make a parental 
order. The welfare checklist provides a comprehensive summary of the issues to be considered 
and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 
child’s best interest is the paramount consideration. I therefore do not believe any other factors 
should be added. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 
8 order without leave. 

NO 
 
There are real risks of the sale and trafficking of children and of exploitation of the birth mother 
and her reproductive capacities in all surrogacy arrangements. The court should therefore 
always have oversight of the arrangements. I am also concerned that there should be no 
liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 
not believe that ‘intended parents’ should be added to the list of those who can apply for a 
section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire parental 
responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 
 
I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 
all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 
trafficking of children and the exploitation of women and their reproductive capacities. 
 
I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify measures that contravene recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  
 
Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no legal 
responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 
be prioritised regardless whether that is what some birth mothers say they wish. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 
and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 
have parental responsibility for the child where the child is living with, or being cared 
for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should acquire parentage or parental responsibility automatically. The birth mother 
should be the legal parent at birth and all decisions involving legal parenthood and parental 
responsibility in surrogacy arrangements should be taken by a court or other competent authority 
AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 
the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 
sale and trafficking of children and the exploitation of women and their reproductive capacities. 
 
I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  
 
Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to 
object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 
 
I agree that the birth mother should have parental responsibility for the child but NOT that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 
 
All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, with the 
child’s best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended parents, 
during the period in which parental responsibility is shared; and 



19 
 

(2) whether it should operate to restrict the exercise of parental responsibility by the 
party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 
legal parenthood and parental responsibility at and after the birth and all subsequent decisions 
involving legal parenthood and parental responsibility should be taken by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we 
would be interested to hear about any health screening, counselling and legal advice that 
took place. 

N/A 
Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 
 
1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 

(2) there should be no requirement for a regulated surrogacy organisation to take a 
particular form; and 

OTHER 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 

(3) each surrogacy organisation should be required to appoint an individual responsible 
for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 
and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 
including the creation, maintenance and operation of necessary policies and 
procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 
1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 
1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 

OTHER 
 
I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 
will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 
and will need to continuously seek new business and to convince or coerce more women to act 
as ‘surrogates.’ 
 
Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 
prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 
otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 
facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 
that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 
rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 
offer matching and facilitation services in respect of surrogacy arrangements in the new 
pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 
  
1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 
outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, 
and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 
are provided by – because they would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. Offering such services 
should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy organisations, and 
oversight of compliance with the proposed legal requirements for the new pathway to legal 
parenthood. 

Do consultees agree? 

OTHER 
 
I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 
apply to regulated surrogacy organisations, including which additional or new areas of 
regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in relation 
to financial terms).  

Do consultees agree? 

YES 
Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 
 
I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 
because I consider it a violation of the human rights of both women and the child. The idea of 
organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 
Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 
the exploitation of the prostitution of women – which includes deriving any form of benefit from 
women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 
should be removed, with the effect that there will be no restrictions on advertising anything 
that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 
Surrogacy is a violation of the human rights of both women and children, and enabling 
advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 
 
At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented,  and  are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 
their financial worries. The most disadvantaged young women would be the most vulnerable to 
this idea and it is doubtful it would ever truly be in her best interest. 
 
Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 
we need to protect disadvantaged women from the temptation of renting their wombs. This 
means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 
order in respect of a child born of a surrogacy arrangement has been recorded in the 
Parental Order Register, the child should be able to access his or her original birth 
certificate at the age of 18. 

Do consultees agree? 

YES 
Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 
result in the intended parents being recorded as parents on the birth certificate, the full 
form of that certificate should make clear that the birth was the result of a surrogacy 
arrangement. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should be recorded as parents on the original birth certificate. The birth mother should 
be recorded as the birth mother on the birth certificate and all decisions involving legal 
parenthood and parental responsibility should be taken after the birth by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 
 
However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 
to changes to allow for the registration of three parents or for anyone other than the birth mother 
to be recorded as the mother on the original birth certificate. Such proposals could lead to the 
facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 
understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained 
in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 
Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete 
donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 
outside the new pathway, provided that the information about who has contributed 
gametes for the conception of the child has been medically verified, and that the 
information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 
conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 
order should record full information about a child’s genetic heritage where available 
and established by DNA or medical evidence, recording the use of an anonymous 
gamete donor if that applies. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children have 
access to information about their origins and these proposals seem generally sound, except that 
the information held on gamete donors should also include identifying information – because 
otherwise it trivialises the creation of a child and denies the child the right to know her or his 
genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy 
arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 
trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying 
information, and 16 for non-identifying information (if such information is included on the 
register), provided that he or she has been given a suitable opportunity to receive 
counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 
 
1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 
access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 
Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 
a surrogacy arrangement to make a request for information to disclose whether a person 
whom he or she is intending to marry, or with whom he or she intends to enter into a civil 
partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 
Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify each 
other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 
identify each other, if they both wish to do so. 

YES, I agree. 
Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify 
each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 
Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental 
order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 
in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 
HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 
 
The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 
parent) is not required, namely where a person cannot be found or is incapable of 
giving agreement, should continue to be available; 

NO  
 
I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 
 

(2) the court should have the power to dispense with the consent of the surrogate, and 
any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 
surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 
intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors 
set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 
with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident in 
the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 
domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 
 
1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 
residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 
residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 
reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 
prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 
Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the child’s 
home to be with them. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 
parents, provide gametes for the conception of the child, so that double donation of 
gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a gamete due to 
infertility. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 
be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 
 
1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 
domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 
likely to result in an increase in surrogacy. I therefore do not believe that double donation should 
be permitted under the parental order pathway in domestic surrogacy arrangements.  
 
1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 
pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical 
necessity, if the court determines that the intended parents in good faith began the 
surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 
 
I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 
link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single 
parent without a genetic link where the intended parent’s former partner provides gametes 
but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 
 
I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 
and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  
 
1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 
Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 
 
I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 
any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 
 
1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 
conception of the child, that the genetic link is demonstrated to the court with 
medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 
in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 
order that the identity of the surrogate is entered on the national register of surrogacy 
agreements. 

Do consultees agree? 

YES 
 
While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account 
in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 
 
I am opposed to surrogacy and would like to see it banned, because it is a violation of both 
women’s and children’s human rights.  
 
Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 
to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 
that society does not condone older people entering a surrogacy arrangement and will make it 
less likely that older people will go ahead with such an arrangement and present the court with a 
fait accompli. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 
therefore imperative that age limits are set very carefully. 
 
1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 
 
Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 
human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 
consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 
society does not consider it acceptable for older people to enter into a surrogacy arrangement 
and will make it less likely that they will. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 
that age limits are set very carefully.  
 
1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 
18. I suggest that 25 would be more appropriate. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 
age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 
they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 
(at the time of conception), in order for the court to have the power to make a parental 
order. 

Do consultees agree? 

OTHER 
 
I am opposed to surrogacy per se and would like to see it banned, because I consider it a 
violation of both women’s and children’s human rights.  
 
At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 
as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 
suggest that 25 years would be more appropriate. 
 
Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  
 
1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 
childhood and has not yet had an opportunity to establish herself as an adult. This means that 
she is particularly vulnerable to coercion and manipulation. There should be a significantly older 
minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 
more appropriate. 
 
Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the new 
pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 
Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 
not, which types of testing should be required for such arrangements. 

 
Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be 
required to attend counselling with regard to the implications of entering into that 
arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 
the surrogate and the intended parents should take independent legal advice on the effect 
of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is unsuitable 
for having being convicted of, or received a police caution for, any offence appearing on a 
prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 
person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
 
1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 
 
I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 
 
Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 
understand what pregnancy and childbirth are like and how they will change you until or unless 
you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 
 
I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 
 
Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more 
than four pregnancies. It is abhorrent that female dogs have better protections than women 
would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 
production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 
receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 
relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 
additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 
essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 
entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 
and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 



43 
 

Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 
self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 
above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 
had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 
means-tested social welfare benefits, how that has been addressed in their 
surrogacy arrangement. 

N/A 
Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 
ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 
outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 
symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 
significant emotional and relationship difficulties. Infection may complicate healing, and some 
women report long term sequelae from this, such as impaired wound healing.  
 
Haematology conditions should also be considered. Blood loss, for example due to placental 
haemorrhage can be very significant, and potentially result in emergency hysterectomy and 
blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 
screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 
and the fact that some of these may not have been identified yet by researchers is also a real 
risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 
unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 
indication of the gravity of receiving blood products.  
 
No medical intervention is EVER risk free. Receiving multiple blood products in the context of 
Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 
those risks.  
 
Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 
and although the maternal mortality rate is low, it can have significant sequelae, including renal 
failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 
permanent liver damage and retinal detachment resulting in visual impairment.  
 
Each of these conditions have long term consequences for a woman, psychologically, physically 
and emotionally, and may also affect her ability to return to work or care for other children.  
 
Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 
can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 
C section may experience ongoing pain around the scar. Some sources quote this as affecting 
between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 
take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 
multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 
factors, for example parity, smoking history, personal medical history? 
 
Psychiatric conditions are also absent from this list. Complications including depression and 
anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 
depression and post partum psychosis can be fatal, and impact on a woman’s health for many 
years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 
and it does make me wonder how the list of complications was created. I’d also like to know what 
level of haemorrhage would be considered “excessive”. 
 
The wording of the question “should” be able to pay compensation is not the same as being 
mandated to do so. This potentially creates a situation where some “luckier” women would 
receive compensation others would not. 
 
All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 
surrogacy in the UK, as there is in Spain.  
 
1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain.  
 
1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the 
surrogate’s death, including through payment of the cost of life assurance for the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 
nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 
agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 
 
1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
 



49 
 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 
 
1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 
the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 
and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 
the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the 
event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 
 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 
to be able to be reduced in the event of a miscarriage or termination, whether such 
provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 
not discussed which they think intended parents should be able to agree to pay to the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 

 



53 
 

Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as part of 
our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects 
of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 
the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
 
1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 
on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 
agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 

N/A 
Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 
context to share with us their views on our proposed reforms and consultation questions in 
this chapter. 

N/A 
Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 
a child born through an international surrogacy arrangement as a British citizen and 
obtaining a passport for the child. In particular, we would be interested to hear how long 
the application took after the birth of the child, and any information consultees have about 
causes of delays in the process. 

N/A 
Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international 
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. I therefore strongly disagree with this 
proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In 
particular, we would be interested to hear how long the application took after the birth of 
the child, and any information consultees have of causes of delays in the process. 

N/A 
Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a visa in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the 
birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict 
the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 
disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child 
under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 
 
1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 
surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 
having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 
 
1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 
months of the child’s birth should be removed (regardless of whether the availability of the 
visa is brought within the Rules), if our provisional proposal to remove the time limit on 
applications for parental orders is accepted. 

NO 
 
The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a EU Uniform Format Form in respect of a child born through an 
international surrogacy arrangement, before the child is born. The application will need to 
be completed after the birth of the child. 
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Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international 
surrogacy arrangement. In particular we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 

N/A 
Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and immigration 
consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 
 
I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is 
possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the 
legal parents of the child in the country of the child’s birth, should also be recognised as 
the child’s legal parents in the UK, without it being necessary for the intended parents to 
apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 
the domestic law and practice in the country in question provides protection against the 
exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 
that provided in UK law. 

Do consultees agree? 

NO 
 
I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 
mother to have legal parenthood and parental responsibility when the child is born and that her 
consent to giving up the child must be given AFTER the child's birth and that the transfer of 
‘parenthood’ should be overseen by the courts or a competent authority on an individual case 
by case basis, with the best interests of the child being the paramount consideration. This is an 
important safeguard against the sale of children and for the protection of the birth mother and I 
believe it should apply equally to international surrogacy arrangements. I therefore strongly 
disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 

N/A 
 
1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 
of the child becoming the subject of a parental order, or its equivalent, in another 
jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this 
purpose and with the approval of the court and, if so, what form should that 
process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be used in 
an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 
civil partner or partner requires reform. 

I do not believe this needs changing. 
Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that only 
one intended parent qualifies.  

Do consultees agree? 

NO 
Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 
take time off work before the birth of the child, whether for the purpose of induced 
lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest under 
Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 
sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law 
or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 
not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 
 
All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 
 
Surrogacy arrangements place additional and complicated pressures on healthcare staff and 
this could reduce the standard of impartial care given to birth mothers and new-borns – 
especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 
reason to be extremely cautious about making changes that will increase the numbers of 
surrogacy births. 
 
It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 
As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 
additional pressure on the NHS.  
 
Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional 
long-term pressures on the NHS and society as a whole. This has not been considered and 
there are no questions about this. 
 
An increase in surrogacy will require an increase in egg donation, which is a risky procedure 
that can have a long-term negative impact on the woman’s health, including premature death. 
Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 
when this isn’t in their best interests and there are worries about eugenics – where egg donors 
are selected on the basis of blonde hair, blue eyes and stereotypical measures of 
‘attractiveness’ for example. 
 
The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the NHS picking up the tab for the 
extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 
society. 
 
At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 
fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 
for prospective parents to indulge their parenting fantasies while denying patients access to 
drugs which are standard of care in other counties. 
 
1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 
England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 
 
All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 
 
The guidance should make it clear that healthcare professionals should be even more alert 
than normal to the possibility that she is being coerced and to ensure that they can speak to her 
alone, including during labour, and that if she changes her mind about who is present in 
consultations, and the labour ward/delivery suite, they must respect her wishes. 
 
1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 
to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 
more likely if substantial payments are involved. 
 
It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 
route by which many women enter prostitution and is a major factor in preventing their exit. 
There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 
is opened up and provides opportunities to make significant amounts of money. 
 
If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 
and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 
a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 
paid surrogacy is a bad idea – and especially for women. 
 
It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 
which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 
Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 
tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 
Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 
the current law where the intended parents are not the legal parents from birth of the 
child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 
counselling from any other costs involved with fertility treatment). 

N/A 
 
1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 
legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 
new pathway. 

N/A 
Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 
Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 
Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 
1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 
Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 
their child(ren), including the cost of fertility treatment, payments to the surrogate 
and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 
arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 
Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 
Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 
decided that surrogacy is a positive thing and so legislation should enable it. This may be 
explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 
interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 
of surrogacy, and lawyers and other organisations who stand to make money from commercial 
surrogacy if it is given the green light. 
 
It seems that the law commissioners did not consider women as a group to be key stakeholders 
in this endeavour. This is a major error, because just as all women are affected by the 
institution of prostitution, so all women will be affected by any opening up of commercial 
surrogacy in this country. 
 
It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 
to break the legal and cultural recognition of the unique bond between birth mother and child – 
and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 
birth are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women.  
 
Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not 
her) financial benefit. This will be a potential risk for thousands of women, which appears to 
have been completely overlooked by the law commissioners. 
 
UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 
be any evidence they have done so, because they have not provided their equality 
considerations and impact assessments. As surrogacy has a very different impact on women 
and children than on adult males, we believe the law commissioners are in breach of equality 
legislation. 
 
The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 
 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 
and those who do not. 

• Foster good relations between people who share a protected characteristic and those 
who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
an impact on the relations between the different generations. Imagine the rage that young 
people may feel when they discover that their ‘parents’ not only bought them but took 
advantage of their birth mothers. 
 
It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 
 
It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 
the UN Special Rapporteur that are designed to guard against the sale of children and the 
exploitation of birth mothers, including: 
 
 The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 
 All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 
 The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 
 Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 
 Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 

 
The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical, etc.  
 
For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no 
way to liberalise surrogacy law that is compliant with obligations under international treaties 
such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 
liberalised.  
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 
 

Paragraph 18.22 

 



From:
To:
Subject: Surogacy Consultation
Date: 11 October 2019 21:55:02

Dear Sirs/Madam,

I'd like to preface my response by pointing out that this consultation is 
unnecessarily complex and inaccessible, and poorly constructed and 
advertised. 

I am writing this personal response as an individual not affiliated to any 
groups.

Consultation Question 1: 

Yes. All International surrogacy arrangements should continue to be 
automatically allocated to a Judge of the High Court. There is a history 
of International surrogacy abuse and exploitation and a high level of 
scrutiny should be maintained.

Consultation Question 7:

No. The Intended parents should not be documented as the legal parents 
at birth. This would reduce the birth mother to a vessel, a container, such 
knowledge of which would be detrimental to the mental health of the 
child, and against the healthy formation of their identity. This proposal 
weakens the surrogate's right to change her mind. It's also a fiction, and 
to set a precedent of recording falsehoods on official documents 
devalues the Birth Certificate and makes it meaningless.

Consultation Question 10:

The surrogate should have the right to object to the acquisition of legal 
status by the Intended Parents immediately after the birth and before the 
baby is handed over. This consultation takes no account of the natural 
link between birth mother and baby and assumes an immediate hand-
over, whether the birth mother objects or not. The birth mother should 
have the right to change her mind.

Consultation Question 22: 

The surrogacy business should be banned not made easier. There is no 



evidence in the proposed changes that the surrogacy business, which 
benefits Agencies, lawyers and those commissioning a surrogate (who is 
expected to carry a child as an altruistic act) should be made easier for 
those who profit. The evidence points to banning or severely restricting 
surrogacy practices as has been done in European countries such as 
Switzerland, France, Germany and Sweden and further afield in India 
and Thailand.

We do not allow people to sell their second kidney as financial pressures 
could result in vulnerable people suffering adverse health effects as a 
result of being pressured into donating. But this is just as true for 
surrogacy. Pregnancy and childbirth is damaging to your health and can 
result in the mother's death. Birth injuries are shockingly common and 
often not spoken about. It is my understanding that this committee is 
predominantly made up of men and so of people who have no direct 
experience and understanding of the immense damage done to the 
human body during pregnancy and birth.

Consultation Question 31:

The views of independent surrogates are unlikely to be well represented, 
particularly overseas surrogates, mainly poor and uneducated and often 
exploited.

Yours faithfully,
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 

of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 

university), what is the name of your organisation? 

None 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 

organisation? 

(Required – Choose one response) 

• This is a personal response 

If other, please provide details: 

 

4. If responding to this consultation in a personal capacity, which term below best 

describes you? 

(Choose one response) 

• Surrogate 

• Intended parent 

• Person born of a surrogacy arrangement 

• Family member of a surrogate 

• Family member of an intended parent 

• Legal practitioner 

• Medical practitioner or counsellor 

• Social worker 

• Academic 

• Other individual 

5. What is your email address? 

Email address:  
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If you enter your email address then you will automatically receive an acknowledgement email 

when you submit your response. 

6. What is your telephone number? 

Telephone number:  

N/A 

 

7. If you want the information that you provide in response to this consultation to be 

treated as confidential, please explain to us why you regard the information as confidential. 

As explained in our privacy notice, we will take full account of your explanation but cannot 

give an assurance that confidentiality can be maintained in all circumstances. 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 

allocated to a judge of the High Court; and 

YES; surrogacy is a human rights issue and requires oversight by a senior and 

experienced judge 

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

N/A – see above 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 

should continue to be heard by lay justices, or whether they should be allocated to another 

level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 

judiciary, which level of the judiciary would be appropriate. 

As witnessed in countries where surrogacy is less strongly regulated, surrogacy 

exposes both children and birth mothers to the risk of exploitation and trafficking. 
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Cases should not be heard by a lay judge, but a senior judge with the insight and 

experience, e.g. circuit judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 

current allocation rules, or their reform along the lines that we discuss in Consultation 

Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 

duty to consider whether to make an order awarding the intended parents parental 

responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 

Chapter 8 that all intended parents (whether in the new pathway or not) automatically 

acquire parental responsibility if the child is living with or being cared for by them is not 

supported by consultees). 

NO, in the strongest terms,. 

 

The UN Special Rapporteur recommends 

(https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx) that all decisions 

involving legal parenthood and parental responsibility in surrogacy arrangements should 

be taken by a court or other competent authority after the birth and that the child’s best 

interests are the paramount consideration. Nothing about the transfer of parental 

responsibility over a child should be automatic and all options should be open. 

 

 

Paragraph 6.58 
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Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 

should be reversed, so that a parental order report is released to the parties in the 

proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 

expenses of curators ad litem and reporting officers and, if so, how this should be 

addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 

for a parental order, the court may make any such interim order or orders for 

parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

Not in Scotland – cannot fairly comment 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 

child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 

statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 

subject to the surrogate’s right to object. 

Do consultees agree? 

NO, in the strongest terms. 



5 
 

 

This proposal contradicts the UN Special Rapporteur’s key recommendations* and the 

Hague Convention on the Protection of Children and Cooperation in respect of 

Intercountry Adoption of 1993. All require that the birth mother have legal parenthood and 

parental responsibility when the child is born and that her consent to giving up the child 

must be freely given after the child's birth. I believe this important safeguard against the 

sale of children and the exploitation of birth mothers should apply equally to surrogacy 

arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all 

children and all of the implications need to be fully understood. There is no evidence in 

the consultation paper that the law commissioners have considered these more general 

implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal 

parenthood at birth is based on in part the wishes expressed by some ‘surrogate’ mothers 

prior to the consultation. I do not agree that these claimed wishes alone justify measures 

that contravene the recommendations of the UN Special Rapporteur and the provisions of 

the Hague Convention that are designed to reduce the risk of the sale and trafficking of 

children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage 

or condone a system that would require women to deliberately conceive and 

subsequently give birth with the expectation that they would have little or no legal 

responsibility for the child. The rights of the child must be prioritised regardless whether 

that is what some ‘surrogate’ mothers say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 

should be under a duty to keep a record of surrogacy arrangements under the new 

pathway to which they are a party, with such records being retained for a specified 

minimum period. 

Do consultees agree? 

No, since I disagree with the proposals for the new pathway and for regulated surrogacy 

organisations. 

 

1.9 We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 
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Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 

should apply to traditional surrogacy arrangements with which a regulated surrogacy 

organisation is involved. 

Do consultees agree? 

NO. I disagree with the proposals for the new pathway and for regulated surrogacy 

organisations because they would lead to a normalising of surrogacy and an increase in 

its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 

traditional, domestic surrogacy arrangement should prevent that arrangement from 

entering into the new pathway. 

I disagree with the proposals for the new pathway  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 

by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 

within a defined period, with the objection being sent to both the intended parents 

and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 

week. 

Do consultees agree? 

NO, since this supports the proposal that intended parents should automatically acquire 

legal parenthood at birth, which I disagree with. Again, this contradicts the UN Special 

Rapporteur’s recommendations* that the birth mother is the legal parent at birth and that 

all decisions involving legal parenthood and parental responsibility in surrogacy 
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arrangements are taken by a court or other competent authority after the birth, with the 

child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks (shorter in Scotland) so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are 

recognised as the most rapid period of physical, physiological and emotional change that 

takes place in healthy human life. In a normal delivery there might have been significant 

blood loss leading to anaemia. After a Caesarean, to these changes is added all the stress 

of recovering from major abdominal surgery. It is totally inappropriate to expect the birth 

mother to make a calm and considered decision of such huge and life-changing 

significance at such a time – not to mention following through with the practical 

requirements of putting it in writing and ensuring it is received before the expiry of the 

deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 

acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 

should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 

child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 

obtain legal parenthood. 

Do consultees agree? 

NO, since I object to the new pathway proposals in their entirety, and in particular the idea 

that intended parents would acquire legal parenthood automatically at birth unless the 

birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or 

civil partner if she has one – and decisions about any subsequent change of legal 

parenthood and parental responsibility must be taken by a court or other competent 

authority after the birth and with the child’s best interest being the paramount 

consideration, in accordance with the UN Special Rapporteur’s recommendations 

(https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx). 

 



8 
 

The birth registration period is only 6 weeks (shorter in Scotland) so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are 

recognised as the most rapid period of physical, physiological and emotional change that 

takes place in healthy human life. In a normal delivery there might have been significant 

blood loss leading to anaemia. After a Caesarean, to these changes is added all the stress 

of recovering from major abdominal surgery. It is totally inappropriate to expect the birth 

mother to make a calm and considered decision of such huge and life-changing 

significance at such a time – not to mention following through with the practical 

requirements of putting it in writing and ensuring it is received before the expiry of the 

deadline. 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 

birth of the child that they have no reason to believe that the surrogate has lacked 

capacity at any time during the period in which she had the right to object to the 

intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 

which she has the right to object to the intended parents acquiring legal parenthood, 

the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 

unable to provide the positive consent within the relevant period, the surrogacy 

arrangement should exit the new pathway and the intended parents should be able 

to make an application for a parental order. 

Do consultees agree? 

NO, since I object to the new pathway proposals in their entirety, and in particular the idea 

that intended parents would acquire legal parenthood automatically at birth unless the 

birth mother objects. It is profoundly flawed to give the intended parents unmediated 

power to make declarations that effectively remove the birth mother’s rights. 

 

The birth mother should be the legal parent at birth, along with her husband, spouse or 

civil partner if she has one – and decisions about any subsequent change of legal 

parenthood and parental responsibility must be taken by a court or other competent 

authority after the birth and with the child’s best interest being the paramount 

consideration, in accordance with the UN Special Rapporteur’s recommendations 

(https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx). 

 

The birth registration period is only 6 weeks (shorter in Scotland) so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are 
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recognised as the most rapid period of physical, physiological and emotional change that 

takes place in healthy human life. In a normal delivery there might have been significant 

blood loss leading to anaemia. After a Caesarean, to these changes is added all the stress 

of recovering from major abdominal surgery. It is totally inappropriate to expect the birth 

mother to make a calm and considered decision of such huge and life-changing 

significance at such a time – not to mention following through with the practical 

requirements of putting it in writing and ensuring it is received before the expiry of the 

deadline. 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 

result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 

should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 

her birth. 

Do consultees agree? 

 

NO. The proposal.contradicts the UN Special Rapporteur’s recommendation* that all 

decisions involving legal parenthood and parental responsibility in surrogacy 

arrangements should be taken by a court or other competent authority after the birth and 

that the child’s best interests are the paramount consideration. A welfare assessment is 

an absolute requirement if an informed decision is to be made about the child’s best 

interest. The pre-conception assessment would typically have been carried out more than 

a year before the birth of the child. Much can change in that time. Therefore a welfare 

assessment must be made after the child’s birth. 

 

The justification that a welfare assessment after the birth of the child is not necessary 

because parents of children born through the normal process are not subject to such 

checks does not hold. Pregnancy, birth and the post-partum changes are intense physical 

and existential experiences that change and prime a birth parent to love and be sensitive 

to the newborn child and rise to the challenge of the enormous task of raising him or her 

to adulthood. Any intended parents do not have this advantage.  

 

Pregnancy and childbirth are a huge investment of the birth mother’s physical, 

physiological and emotional resources, which means she has already made a huge and 

unquantifiable commitment to the child. This means her practical and emotional 

commitment to the child is already well-developed, giving her the best chance of 
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surmounting all the difficulties that can arise over the course of the child’s childhood and 

adolescence.  

 

The intended parents have had no similar experience. The investment of financial 

resources does not in any way prepare for the practical reality of caring for a newborn 

child and the long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 

under the new pathway, where the surrogate has exercised her right to object to the 

intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 

partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO, I object to the new pathway proposals in their entirety. 

 

There is a real risk that spouses and partners will coerce women into being a surrogate 

for financial gain. This risk is likely to increase if the spouse or partner does not have 

legal parenthood or parental responsibility for any children born of the arrangement. 

 

The proposal also represents a significant change in legal parenthood rules and would 

therefore have an implication for all children, all families because it would set a 

precedent. It should not be introduced without a full assessment of all the implications, 

including on the rights of mothers and children. There is no evidence that the law 

commissioners have carried out any such assessment. 

 

1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 

parent of the child born as a result of the arrangement. 

 

YES. The normal legal parenthood rules should apply. This will reduce the risk of spouses 

and partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 
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1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 

arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 

exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 

the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO. I object to the new pathway proposals in their entirety. The birth mother should 

always be the legal parent of the child at birth and this should not change if the child is 

stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 

being registered as the parents before the expiry of the period allowed for the registration 

of the birth, provided that the intended parents have made a declaration to the effect that 

the relevant criteria for the making of a parental order are satisfied, on registration of the 

stillbirth. 

Do consultees agree? 

NO. I object to the new pathway proposals in their entirety. The birth mother should 

always be the legal parent of the child at birth and this should not change if the child is 

stillborn and the registration should accurately reflect this. 

Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 

where the child dies before the making of the parental order, the surrogate should be able 

to consent to the intended parents being registered as the parents before the expiry of the 

period allowed for the registration of the birth, provided that the intended parents have 

made a declaration to the effect that the relevant criteria for the making of a parental order 

are satisfied, on registration of the birth. 

Do consultees agree? 

NO. I disagree with the intended parents being registered as the legal parents in this 

situation. The birth mother should always be the legal parent of the child at birth and if the 

child dies before the parental order, the registration of birth should accurately reflect that 

the birth mother was the legal parent. 

Paragraph 8.79 
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Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 

whether, where the surrogate dies in childbirth or before the end of the period during which 

she can exercise her right to object, the arrangement should not proceed in the new 

pathway and the intended parents should be required to make an application for a 

parental order. 

I object to the new pathway proposals in their entirety.  

Paragraph 8.80 

 

Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 

both intended parents die during the surrogate’s pregnancy, the intended parents should 

be registered as the child’s parents on birth, subject to the surrogate not exercising her 

right to object within the defined period. 

Do consultees agree? 

NO. I object to the new pathway proposals in their entirety and I disagree that the 

deceased ‘intended parents’ be registered as the legal parents in this situation. The birth 

mother should always be the legal parent of the child at birth and the registration of birth 

should accurately reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 

parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 

interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 

permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 

surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 

possible for the intended parents to be registered as the child’s parents, but that 

there should be a procedure for the surrogate to provide details of the intended 

parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 

arrangements. 

The intended parents should not be registered as the child’s parents prior to a child’s 

birth and certainly not if they are already deceased – so option (2). 

Paragraph 8.81 
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Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 

applicant under section 54A: 

(1) the applicant should have to make a declaration that it was always intended that 

there would only be a single applicant for a parental order in respect of the child 

concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 

notice to be given to the potential second intended parent of the application and an 

opportunity given to that party to provide notice of opposition within a brief period 

(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 

she should be required to make his or her own application within a brief period (say 

14 days), otherwise the application of the first intended parent will be determined by 

the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I oppose a three-parent model of legal parenthood, even if it is temporary. The birth 

mother should be the legal parent at birth and all decisions involving legal parenthood 

and parental responsibility in surrogacy arrangements should be taken by a court or other 

competent authority after the birth of the child, with the best interests of the child being 

the paramount consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  
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(1) as to whether there should be any additional oversight in the new pathway that we 

have proposed, leading to the acquisition of legal parenthood by the intended 

parents at birth; and 

(2) if so, as to whether should this oversight be: 

(a) administrative, or 

(b) judicial. 

I object to the new pathway proposals in their entirety. The birth mother should be the 

legal parent and have parental responsibility at birth and all decisions involving legal 

parenthood and parental responsibility in surrogacy arrangements should be taken by a 

court after the birth of the child based on the best interests of the child, as recommended 

by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 

should be amended to provide for the court to have regard to additional specific 

factors in the situation where it is considering the arrangements for a child in the 

context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a 

dispute about a surrogacy arrangement. The welfare checklist provides a comprehensive 

summary of the issues to be considered and is adequate as it is, and conforms to the UN 

Special Rapporteur’s recommendation* that the child’s best interest is the paramount 

consideration. No other factors need be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 

and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 
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Regulations) should be further amended to provide for the court to have regard to 

additional specific factors in the situation where it is considering whether to make a 

parental order; and 

(2) what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a 

dispute about a surrogacy arrangement. The welfare checklist provides a comprehensive 

summary of the issues to be considered and is adequate as it is, and conforms to the UN 

Special Rapporteur’s recommendation* that the child’s best interest is the paramount 

consideration. No other factors need be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 

amended to add the intended parents to the category of those who can apply for a section 

8 order without leave. 

NO. There are risks of the sale and trafficking of children and of exploitation of the birth 

mother and her reproductive capacities in all surrogacy arrangements. The court should 

always have oversight of the arrangements. I am also concerned that there should be no 

liberalisation of the law on surrogacy because of the potential human rights abuses 

involved. I do not believe that ‘intended parents’ should be added to the list of those who 

can apply for a section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement outside the new pathway, the intended parents should acquire parental 

responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO. The birth mother should always be the legal parent at birth and all decisions involving 

legal parenthood and parental responsibility in surrogacy arrangements should be taken 

by a court or other competent authority after the birth of the child, as recommended by 
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the UN Special Rapporteur* in order to reduce the risk of the sale and trafficking of 

children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental 

responsibility is based on the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify measures that contravene 

recommendations of the UN Special Rapporteur and the provisions of the Hague 

Convention that are designed to reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a 

system that would require women to give birth with the expectation that they would have 

no legal responsibility for that child – other than a temporary right to ‘object’. The rights 

of the child must be prioritised regardless whether that is what some birth mothers say 

they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 

and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 

have parental responsibility for the child where the child is living with, or being cared 

for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO. I object to the new pathway proposals in their entirety. I do not agree that the 

‘intended parents’ should acquire parentage or parental responsibility automatically. The 

birth mother should be the legal parent at birth and all decisions involving legal 

parenthood and parental responsibility in surrogacy arrangements should be taken by a 

court or other competent authority after the birth of the child, with the child’s best interest 

the paramount consideration. This is the recommendation of the UN Special Rapporteur* 

and has the aim of reducing the risk of the sale and trafficking of children and the 

exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental 

responsibility is based on the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify measures that contravene 
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recommendations of the UN Special Rapporteur and the provisions of the Hague 

Convention that are designed to reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a 

system that would require women to give birth with the expectation that they would have 

no legal responsibility for that child – other than a temporary right to ‘object’. The rights 

of the child must be prioritised regardless whether that is what some birth mothers say 

they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 

surrogate should retain parental responsibility for the child born as a result of the 

arrangement until the expiry of the period during which she can exercise her right to 

object, assuming that she does not exercise her right to object. 

Do consultees agree? 

I agree that the birth mother should have parental responsibility for the child but not that 

the ‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy 

arrangements should be taken by a court or other competent authority after the birth of 

the child, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of 

the sale and trafficking of children and the exploitation of women and their women’s 

reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 

responsibility by either the surrogate (or other legal parent), or the intended parents, 

during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 

party not caring for the child or with whom the child is not living. 

I object to the new pathway proposals in their entirety. The birth mother should have legal 

parenthood and parental responsibility at and after the birth and all subsequent decisions 

involving legal parenthood and parental responsibility should be taken by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is 

the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk 

of the sale and trafficking of children and the exploitation of women and their 

reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 

scope of the new pathway. 

Do consultees agree? 

NO. I object to the new pathway proposals in their entirety.  

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 

independent surrogacy arrangements, to tell us about their experience. In particular, we 

would be interested to hear about any health screening, counselling and legal advice that 

took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 

brought within the scope of the new pathway. 

I object to the new pathway proposals in their entirety. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I object to the new pathway proposals in their entirety. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

(2) there should be no requirement for a regulated surrogacy organisation to take a 

particular form; and 

(3) each surrogacy organisation should be required to appoint an individual responsible 

for ensuring that the organisation complies with regulation. 

Do consultees agree?  

NO. I disagree with the proposals for regulated surrogacy organisations because these 

would sanction and legitimise surrogacy and lead to an increase in its prevalence. I 

consider surrogacy to be a violation of the human rights of both women and children. 

Paragraph 9.61 
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Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 

and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 

including the creation, maintenance and operation of necessary policies and 

procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

NO. I disagree with the proposals for regulated surrogacy organisations because these 

would sanction and legitimise surrogacy and lead to an increase in its prevalence. I 

consider surrogacy to be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with the proposals for regulated surrogacy organisations because these would 

sanction and legitimise surrogacy and lead to an increase in its prevalence. I consider 

surrogacy to be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with the proposals for regulated surrogacy organisations because these would 

sanction and legitimise surrogacy and lead to an increase in its prevalence. I consider 

surrogacy to be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 

making bodies. 

Do consultees agree? 

NO. I disagree with the proposals for regulated surrogacy organisations. I consider 

surrogacy to be a violation of the human rights of both women and children.  Surrogacy 

organisations would sanction and legitimise surrogacy and lead to an increase in its 

prevalence: Even if they were non-profit making, they would inevitably be driven by 

commercial imperatives (to cover costs, salaries, etc.) and need to continuously seek new 

business, and to convince or coerce more women to act as ‘surrogates’. 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy 

and prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-

parties profiting or otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 

facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, 

because that would inevitably lead to an increase in surrogacy, which I consider a 

violation of the human rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 

offer matching and facilitation services in respect of surrogacy arrangements in the new 

pathway. 

Do consultees agree? 

NO. I object to the new pathway proposals in their entirety. I disagree with regulated 

surrogacy organisations or other organisations being able to provide matching and 

facilitation services for any type of surrogacy, because that would lead to an increase in 

surrogacy, which I consider a violation of the human rights of both women and children. 
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1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 

outside the new pathway. 

I object to the new pathway proposals in their entirety. I disagree with regulated 

surrogacy organisations or other organisations being able to provide matching and 

facilitation services for any type of surrogacy, because that would lead to an increase in 

surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 

organisations that offer matching and facilitation services without being regulated to do so, 

and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless of 

which organisation they are provided by – because they would inevitably lead to an 

increase in surrogacy, which I consider a violation of the human rights of both women 

and children. Offering such services should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 

Authority be expanded to include the regulation of regulated surrogacy organisations, and 

oversight of compliance with the proposed legal requirements for the new pathway to legal 

parenthood. 

Do consultees agree? 

NO. I disagree with the proposals for regulated surrogacy organisations because these 

would sanction and legitimise surrogacy and lead to an increase in its prevalence. I 

consider surrogacy to be a violation of the human rights of both women and children. 

 

1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 

apply to regulated surrogacy organisations, including which additional or new areas of 

regulation should be applied. 

Paragraph 9.117 
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Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 

(subject to the exception we provisionally propose in Consultation Question 88 in relation 

to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 

negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO. I disagree with this proposal and the opening up of surrogacy in the UK, because I 

consider it a violation of the human rights of both women and the child. The idea of 

organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the 

letter, of Article 6 of CEDAW, given the parallels between surrogacy and prostitution. 

Article 6 prohibits the exploitation of the prostitution of women – which includes deriving 

any form of benefit from women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 

should be removed, with the effect that there will be no restrictions on advertising anything 

that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO, absolutely not. Surrogacy is a violation of the human rights of both women and 

children, and enabling advertising sites (and other ‘service’ organisations) to financially 

benefit from it is abhorrent. 

 

With increasing poverty and inequality, it would be unethical and immoral to promote the 

idea that being a ‘surrogate’ mother would be a solution to an impoverished woman’s 

financial problems. If this proposal is implemented,  and  are likely 

present surrogacy ads to female students and young women suggesting that becoming a 

‘surrogate’ would provide the solution to their financial worries. The most disadvantaged 

young women would be the most vulnerable to this idea and it is doubtful it would ever 

truly be in her best interest. 
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Just as we protect disadvantaged people from the temptation of selling their kidneys for 

money, we need to protect disadvantaged women from the temptation of renting their 

wombs. This means that advertising of surrogacy must remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 

order in respect of a child born of a surrogacy arrangement has been recorded in the 

Parental Order Register, the child should be able to access his or her original birth 

certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 

result in the intended parents being recorded as parents on the birth certificate, the full 

form of that certificate should make clear that the birth was the result of a surrogacy 

arrangement. 

Do consultees agree? 

NO. I do not agree that the ‘intended parents’ should be recorded as parents on the 

original birth certificate. The birth mother should have legal parenthood and parental 

responsibility at and after the birth and all subsequent decisions involving legal 

parenthood and parental responsibility should be taken by a court or other competent 

authority, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of 

the sale and trafficking of children and the exploitation of women and their reproductive 

capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

If the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 

the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

Paragraph 10.85 
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Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 

Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly 

opposed to changes to allow for the registration of three parents or for anyone other than 

the birth mother to be recorded as the mother on the original birth certificate. Such 

proposals could lead an erosion of mothers’ rights and a diluting of the understanding 

that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 

been the subject of a parental order should be able to access all the documents contained 

in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 

created to record the identity of the intended parents, the surrogate and the gamete 

donors. 

Do consultees agree? 

YES 

 

1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 

outside the new pathway, provided that the information about who has contributed 

gametes for the conception of the child has been medically verified, and that the 

information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 
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(b) non-identifying information about those who have contributed gametes to the 

conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 

order should record full information about a child’s genetic heritage where available 

and established by DNA or medical evidence, recording the use of an anonymous 

gamete donor if that applies. 

Do consultees agree? 

I object to the new pathway proposals.  However, should a surrogacy take place, it is 

important that the children have access to information about their origins and these 

proposals seem generally sound, except that the information held on gamete donors 

should also include identifying information – because otherwise it trivialises the creation 

of a child and denies the child the right to know her or his genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 

and the intended parents should be recorded in the national register of surrogacy 

arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because 

otherwise it trivialises the creation of a child and denies the child the right to know her or 

his genetic parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 

access the information recorded in the register from the age of 18 for identifying 

information, and 16 for non-identifying information (if such information is included on the 

register), provided that he or she has been given a suitable opportunity to receive 

counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 

access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 

sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and (3) may also be possible. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 

a surrogacy arrangement to make a request for information to disclose whether a person 

whom he or she is intending to marry, or with whom he or she intends to enter into a civil 

partnership or intimate physical relationship, was carried by the same surrogate. 

YES 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 

through, the same surrogate, they should be able to access the register to identify each 

other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 

identify each other, if they both wish to do so. 

YES 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 

carried by a surrogate, and the surrogate’s own child, to access the register to identify 

each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 

whether details of an intended parent who is not a party to the application for a parental 

order should be recorded in the register. 

An intended parent who is not a party to the application for a parental order should be 

recorded in the register. 

Paragraph 10.128 

 

Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 

HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO. The time limit should be retained but the court should be able to dispense with it in 

certain circumstances when this is in the best interests of the child. 

Paragraph 11.20 
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Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 

parent) is not required, namely where a person cannot be found or is incapable of 

giving agreement, should continue to be available; 

I disagree with this because it is a violation of women’s rights and would increase the risk 

of child trafficking and exploitation of women. An adoption order can be considered as an 

option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 

any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 

surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 

intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 

consideration of the child’s welfare throughout his or her life guided by the factors 

set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 

with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO. I disagree with this because it is a violation of women’s rights and would increase the 

risk of child trafficking and exploitation of women. An adoption order can be considered 

as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 

intended parents or one of the intended parents must be domiciled or habitually resident in 

the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO. I object to the new pathway proposals in their entirety. Any ‘intended parents’ should 

be domiciled (not simply habitually resident) in the UK in order to avoid surrogacy 

tourism. 
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1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 

residence required to satisfy the test. 

Any ‘intended parents’ should be domiciled (not simply habitually resident) in the UK in 

order to avoid surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 

reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 

prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 

 

Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 

required to make a declaration in the surrogacy agreement that they intend for the child’s 

home to be with them. 

Do consultees agree? 

NO. I object to the new pathway proposals in their entirety.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 

parents, provide gametes for the conception of the child, so that double donation of 

gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 

meaning that there is not an intended parent who is able to provide a gamete due to 

infertility. 
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Do consultees agree? 

NO. I object to the new pathway proposals in their entirety and believe that the genetic 

link between a parent and child should be retained. I dispute that surrogacy is ever a 

medical ‘necessity’ rather than a choice. 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 

domestic surrogacy arrangements.  

I disagree with the proposals for the new pathway and all other proposals that are likely to 

result in an increase in surrogacy. I therefore do not believe that double donation should 

be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 

pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 

Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 

cases outside the new pathway, the requirement should not apply, subject to medical 

necessity, if the court determines that the intended parents in good faith began the 

surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO. I object to the new pathway proposals in their entirety. I believe the genetic link 

should be retained. I dispute that surrogacy is ever a medical ‘necessity.’ 

Paragraph 12.71 
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Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 

necessity, an exception should be made to allow a parental order to be granted to a single 

parent without a genetic link where the intended parent’s former partner provides gametes 

but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO. I dispute that surrogacy is ever a medical necessity. 

Paragraph 12.76 

 

Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 

arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and 

children’s rights and that it should therefore be banned. I dispute that surrogacy is ever a 

medical necessity.  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a medical necessity. 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 

identifying the child’s genetic parents and the surrogate must be provided for entry on the 

national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

I object to the new pathway proposals in their entirety. However, I support the 

requirement in any surrogacy arrangements for the recording of the identity of all genetic 

parents and the birth mother. 
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1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 

agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 

conception of the child, that the genetic link is demonstrated to the court with 

medical or DNA evidence. 

While I oppose surrogacy, I support this condition for a parental order in the 

circumstances described in both (1) and (2). 

 

1.81 We provisionally propose that it should be a condition for the application of a parental 

order that the identity of the surrogate is entered on the national register of surrogacy 

agreements. 

Do consultees agree? 

YES. While I oppose surrogacy, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 

parental order. The age of the intended parents should continue to be taken into account 

in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO. I am opposed to surrogacy because it is a violation of both women’s and children’s 

human rights.  

 

Raising children requires vital parents who are engaged with life and society and who can 

reasonably be expected to survive in good health until the child reaches adulthood. 

Surrogacy is therefore particularly unethical when the intended parents are old. If 

surrogacy is to happen, a maximum age limit for intended parents is imperative. This will 

make it clear that society does not condone older people entering a surrogacy 

arrangement and will make it less likely that older people will go ahead with such an 

arrangement and present the court with a fait accompli. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I object to the new pathway proposals in their entirety. However, if surrogacy is to be 

allowed, there should be a maximum age limit for intended parents and it should be 45. 
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Any age limits in the legislation will have a normative effect, and be understood as society 

sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 

that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

I object to the new pathway proposals in their entirety. However, if surrogacy is to be 

allowed, there should be a minimum age for intended parents and it should be much older 

than 18. I suggest that 25-30 would be more appropriate. 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 

(at the time of conception), in order for the court to have the power to make a parental 

order. 

Do consultees agree? 

I am opposed to surrogacy because I consider it a violation of both women’s and 

children’s human rights. Attempting to legalise the use of women barely out of childhood 

as a ‘surrogate’ would be unreasonable and wrong. An 18 year-old is particularly 

vulnerable to coercion and manipulation. There should be a significantly older minimum 

age for entering into a surrogacy arrangement and I suggest that 25-30 years would be 

more appropriate. 

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

I object to the new pathway proposals in their entirety. Attempting to legalise the use of 

women barely out of childhood as a ‘surrogate’ would be unreasonable and wrong. An 18 

year-old is particularly vulnerable to coercion and manipulation. 

Paragraph 12.144 

 

Consultation Question 66. 
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1.87 We provisionally propose that medical testing of the surrogate, any partner of the 

surrogate, and any intended parent providing gametes should be required for the new 

pathway. 

Do consultees agree? 

NO. I object to the new pathway proposals in their entirety. And this proposal of quality 

checking women emphasises the way surrogacy commodifies women’s reproduction. 

 

1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 

Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 

not, which types of testing should be required for such arrangements. 

NO testing, no surrogacy. 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 

pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 

intending to enter into a surrogacy arrangement in the new pathway should be 

required to attend counselling with regard to the implications of entering into that 

arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 

requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

I object to the new pathway proposals in their entirety. And the recognition that surrogacy 

is a traumatic process that might necessitate counselling emphasises that surrogacy 

should not be encouraged, let alone expanded. 

Paragraph 13.44 
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Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 

the surrogate and the intended parents should take independent legal advice on the effect 

of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

NO. I object to the new pathway proposals in their entirety. 

Paragraph 13.65 

 

Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 

surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 

arrangement to be proceed under the new pathway where a person screened is unsuitable 

for having being convicted of, or received a police caution for, any offence appearing on a 

prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 

person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

NO. I object to the new pathway proposals in their entirety. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

I object to the new pathway proposals in their entirety. 

Paragraph 13.73 
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Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 

surrogate has previously given birth as an eligibility requirement of the new pathway. 

I object to the new pathway proposals in their entirety.  

 

Society should not condone nor encourage women who have never had a child of their 

own entering an arrangement to undergo pregnancy and childbirth for someone else. It is 

impossible to understand what pregnancy and childbirth are like and how they will 

change you until or unless you have had that experience yourself. 

Paragraph 13.95 

 

Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 

pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO. I object to the new pathway proposals in their entirety. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and 

childbirths. Even the Kennel Club recognises that female dogs should not be allowed to 

undertake more than four pregnancies. It is abhorrent that female dogs have better 

protections than women would have under this proposal. 

Paragraph 13.99 
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Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 

surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 

production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 

receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive 

functions, commodifies children, and risks the sale of children, against which there is an 

international prohibition. Surrogacy is therefore a violation of the human rights of both 

women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 

most essential and basic expenses will act as an incentive to poor women to engage in 

surrogacy when it is not in their best interests. 

 

I would prefer a ban on surrogacy in the UK. If surrogacy is accepted legislation should 

allow no payments to the birth mother above provable essential costs. 

Paragraph 15.16 

 

Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 

relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy as it commercialises women’s reproductive functions, 

commodifies and risks the sale of children, against which there is an international 

prohibition. Surrogacy is a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 

most essential and basic expenses will act as an incentive to poor women to engage in 

surrogacy when it is not in their best interests. If surrogacy is accepted, legislation 

should allow no payments to the birth mother above the provable essential costs of the 

pregnancy and birth – such as medical supplies, extra food and vitamins, and travel to 

medical appointments. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 

additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 

essential.   

I am opposed to paid surrogacy as it commercialises women’s reproductive functions, 

commodifies and risks the sale of children, against which there is an international 

prohibition. Surrogacy is a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 

most essential and basic expenses will act as an incentive to poor women to engage in 

surrogacy when it is not in their best interests. If surrogacy is accepted, legislation 

should allow no payments to the birth mother above the provable essential costs of the 

pregnancy and birth – such as medical supplies, extra food and vitamins, and travel to 

medical appointments. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 

entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 

and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy as it commercialises women’s reproductive functions, 

commodifies and risks the sale of children, against which there is an international 

prohibition. Surrogacy is a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 

most essential and basic expenses will act as an incentive to poor women to engage in 

surrogacy when it is not in their best interests. If surrogacy is accepted, legislation 

should allow no payments to the birth mother above the provable essential costs of the 

pregnancy and birth – such as medical supplies, extra food and vitamins, and travel to 

medical appointments. 

Paragraph 15.29 
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Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 

self-employed). 

I am opposed to paid surrogacy as it commercialises women’s reproductive functions, 

commodifies and risks the sale of children, against which there is an international 

prohibition. Surrogacy is a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 

most essential and basic expenses will act as an incentive to poor women to engage in 

surrogacy when it is not in their best interests. If surrogacy is accepted, legislation 

should allow no payments to the birth mother above the provable essential costs of the 

pregnancy and birth – such as medical supplies, extra food and vitamins, and travel to 

medical appointments. 

 

I am opposed to allowing the ‘intended parents’ to pay the birth mother for lost earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 

above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy as it commercialises women’s reproductive functions, 

commodifies and risks the sale of children, against which there is an international 

prohibition. Surrogacy is a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 

most essential and basic expenses will act as an incentive to poor women to engage in 

surrogacy when it is not in their best interests. If surrogacy is accepted, legislation 

should allow no payments to the birth mother above the provable essential costs of the 

pregnancy and birth – such as medical supplies, extra food and vitamins, and travel to 

medical appointments. 

Paragraph 15.38 
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Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 

had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 

means-tested social welfare benefits, how that has been addressed in their 

surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 

compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 

insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 

ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 

haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 

hysterectomy. 

It is absurd to propose that we could place a monetary value on the physical, mental, and 

emotional pain of adverse pregnancy outcomes. And it is unreasonable to limit conditions 

to a specified list, as this overlooks the extensive complications possible from a process 

– giving birth –  that women continue to die from on a daily basis. Further, it does not 

address conditions that can be triggered during pregnancy and birth, which may or may 

not take years to present, and have lifelong consequences, for a mother and child. 

 

How could we ensure that women suffering these complications are compensated? How 

would it be proposed to unpick the role of a surrogate pregnancy in causing these 

symptoms in relation to other risk factors, for example parity, smoking history, personal 

medical history? The wording of the question “should” be able to pay compensation is 

not the same as being mandated to do so. This potentially creates a situation where some 

women would receive compensation others would not. 

 

Psychiatric conditions are also absent from this list. Complications including depression 

and anxiety may be worsened by pregnancy. Other mental health conditions such as 

postnatal depression and post partum psychosis can be fatal, and impact on a woman’s 

health for many years to come.  

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban 

on surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy as it commercialises women’s reproductive functions, 

commodifies and risks the sale of children, against which there is an international 

prohibition. Surrogacy is a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 

most essential and basic expenses will act as an incentive to poor women to engage in 

surrogacy when it is not in their best interests.  
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1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy as it commercialises women’s reproductive functions, 

commodifies and risks the sale of children, against which there is an international 

prohibition. Surrogacy is a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 

most essential and basic expenses will act as an incentive to poor women to engage in 

surrogacy when it is not in their best interests.  

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 

compensation to the surrogate’s family in the event of the pregnancy resulting in the 

surrogate’s death, including through payment of the cost of life assurance for the 

surrogate. 

I am opposed to paid surrogacy as it commercialises women’s reproductive functions, 

commodifies and risks the sale of children, against which there is an international 

prohibition. Surrogacy is a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 

most essential and basic expenses will act as an incentive to poor women to engage in 

surrogacy when it is not in their best interests.  

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 

nature. 
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I am opposed to paid surrogacy as it commercialises women’s reproductive functions, 

commodifies and risks the sale of children, against which there is an international 

prohibition. Surrogacy is a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 

most essential and basic expenses will act as an incentive to poor women to engage in 

surrogacy when it is not in their best interests. If surrogacy is accepted, legislation 

should allow no payments to the birth mother above the provable essential costs of the 

pregnancy and birth – such as medical supplies, extra food and vitamins, and travel to 

medical appointments. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 

agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the 

‘service’ of undertaking a surrogacy. 

 

I am opposed to paid surrogacy as it commercialises women’s reproductive functions, 

commodifies and risks the sale of children, against which there is an international 

prohibition. Surrogacy is a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 

most essential and basic expenses will act as an incentive to poor women to engage in 

surrogacy when it is not in their best interests. If surrogacy is accepted, legislation 

should allow no payments to the birth mother above the provable essential costs of the 

pregnancy and birth – such as medical supplies, extra food and vitamins, and travel to 

medical appointments. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

I am opposed to paid surrogacy as it commercialises women’s reproductive functions, 

commodifies and risks the sale of children, against which there is an international 

prohibition. Surrogacy is a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the 

most essential and basic expenses will act as an incentive to poor women to engage in 

surrogacy when it is not in their best interests. If surrogacy is accepted, legislation 

should allow no payments to the birth mother above the provable essential costs of the 

pregnancy and birth – such as medical supplies, extra food and vitamins, and travel to 

medical appointments. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 

the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 

and the death of the surrogate; and/or 

(6) gifts. 

I am opposed to paid surrogacy as it commercialises women’s reproductive functions, 

commodifies and risks the sale of children, against which there is an international 

prohibition. Surrogacy is a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 

most essential and basic expenses will act as an incentive to poor women to engage in 

surrogacy when it is not in their best interests. If surrogacy is accepted, legislation 

should allow no payments to the birth mother above the provable essential costs of the 

pregnancy and birth – such as medical supplies, extra food and vitamins, and travel to 

medical appointments. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 

permits the intended parents to pay the surrogate for her services to be reduced in the 

event of a miscarriage or termination of the pregnancy. 

This question is offensive in the extent it dehumanises the pregnant women and the 

trauma of loosing a child, rendering it equal to an unfulfilled contractual service. 
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I am opposed to paid surrogacy as it commercialises women’s reproductive functions, 

commodifies and risks the sale of children, against which there is an international 

prohibition. Surrogacy is a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 

most essential and basic expenses will act as an incentive to poor women to engage in 

surrogacy when it is not in their best interests. If surrogacy is accepted, legislation 

should allow no payments to the birth mother above the provable essential costs of the 

pregnancy and birth – such as medical supplies, extra food and vitamins, and travel to 

medical appointments. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 

to be able to be reduced in the event of a miscarriage or termination, whether such 

provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

 

This question is offensive in the extent it dehumanises the pregnant women and the 

trauma of loosing a child, rendering it equal to an unfulfilled contractual service. 

 

I am opposed to paid surrogacy as it commercialises women’s reproductive functions, 

commodifies and risks the sale of children, against which there is an international 

prohibition. Surrogacy is a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 

most essential and basic expenses will act as an incentive to poor women to engage in 

surrogacy when it is not in their best interests. If surrogacy is accepted, legislation 

should allow no payments to the birth mother above the provable essential costs of the 

pregnancy and birth – such as medical supplies, extra food and vitamins, and travel to 

medical appointments. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 

surrogates should be the same, whether the surrogacy follows our new pathway to 

parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 
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NO. 

 

This question is offensive in the extent it dehumanises the pregnant women and the 

trauma of loosing a child, rendering it equal to an unfulfilled contractual service. 

 

I am opposed to paid surrogacy as it commercialises women’s reproductive functions, 

commodifies and risks the sale of children, against which there is an international 

prohibition. Surrogacy is a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 

most essential and basic expenses will act as an incentive to poor women to engage in 

surrogacy when it is not in their best interests. I object to the new pathway proposals but 

if surrogacy is accepted, legislation should allow no payments to the birth mother above 

the provable essential costs of the pregnancy and birth – such as medical supplies, extra 

food and vitamins, and travel to medical appointments. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 

not discussed which they think intended parents should be able to agree to pay to the 

surrogate. 

I am opposed to paid surrogacy as it commercialises women’s reproductive functions, 

commodifies and risks the sale of children, against which there is an international 

prohibition. Surrogacy is a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 

most essential and basic expenses will act as an incentive to poor women to engage in 

surrogacy when it is not in their best interests. If surrogacy is accepted, legislation 

should allow no payments to the birth mother above the provable essential costs of the 

pregnancy and birth – such as medical supplies, extra food and vitamins, and travel to 

medical appointments. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 

intended parents should be able to agree to pay to the surrogate. 
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I am opposed to paid surrogacy as it commercialises women’s reproductive functions, 

commodifies and risks the sale of children, against which there is an international 

prohibition. Surrogacy is a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 

most essential and basic expenses will act as an incentive to poor women to engage in 

surrogacy when it is not in their best interests. If surrogacy is accepted, legislation 

should allow no payments to the birth mother above the provable essential costs of the 

pregnancy and birth – such as medical supplies, extra food and vitamins, and travel to 

medical appointments. 

Paragraph 15.76 

 

Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 

limitations that are placed on payments to surrogates that we should consider as part of 

our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy as it commercialises women’s reproductive functions, 

commodifies and risks the sale of children, against which there is an international 

prohibition. Surrogacy is a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the 

most essential and basic expenses will act as an incentive to poor women to engage in 

surrogacy when it is not in their best interests. If surrogacy is accepted, legislation 

should allow no payments to the birth mother above the provable essential costs of the 

pregnancy and birth – such as medical supplies, extra food and vitamins, and travel to 

medical appointments. 

 

A judge or other competent authority should closely monitor all financial aspects of the 

arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 

parental order when payments have exceeded basic expenses. If it is not a judge 

overseeing the arrangements, the competent authority should be totally independent and 

not, for example, an agency (or ‘regulated surrogacy organisation’) that has been involved 

in the arrangements in any way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 
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Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 

the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

NO. I object to the new pathway proposals in their entirety. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 

on the surrogate complying with any terms of the agreement relating to her lifestyle. 

Do consultees agree? 

NO. I object to the new pathway proposals in their entirety and the idea that a surrogacy 

agreement could place restrictions on a birth mother’s lifestyle is abhorrent and reduces 

an independent adult to a paid-for commodity. 

 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 

share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 

context to share with us their views on our proposed reforms and consultation questions in 

this chapter. 

N/A 

Paragraph 16.12 
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Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 

a child born through an international surrogacy arrangement as a British citizen and 

obtaining a passport for the child. In particular, we would be interested to hear how long 

the application took after the birth of the child, and any information consultees have about 

causes of delays in the process. 

N/A 

Paragraph 16.52 

 

Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 

application process for obtaining registration of a child born from an international 

surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO. Allowing the ‘intended parents’ to start the application process for registration of 

birth and a passport in international surrogacy arrangements appears to contradict the 

UN Special Rapporteur’s recommendations* that are designed to protect against the 

selling and trafficking of children and the protection of the rights of the birth mother. I 

therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 

applying for a visa for a child born through an international surrogacy arrangement. In 

particular, we would be interested to hear how long the application took after the birth of 

the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a visa in respect of a child born through an international surrogacy 
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arrangement, before the child is born. The application will need to be completed after the 

birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO. Allowing the ‘intended parents’ to start the application process for registration of 

birth and a passport before the child is born in international surrogacy arrangements 

appears to contradict the UN Special Rapporteur’s recommendations* that are designed 

to protect against the selling and trafficking of children and the protection of the rights of 

the birth mother. I therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 

the Immigration Rules where the intended parents are not the legal parents of the child 

under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 

surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 

having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 

months of the child’s birth should be removed (regardless of whether the availability of the 

visa is brought within the Rules), if our provisional proposal to remove the time limit on 

applications for parental orders is accepted. 

NO. The time limit should be retained but the court should be able to dispense with it in 

certain circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 
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1.127 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a EU Uniform Format Form in respect of a child born through an 

international surrogacy arrangement, before the child is born. The application will need to 

be completed after the birth of the child. 

Do consultees agree? 

NO. Allowing the ‘intended parents’ to start the application process for an EU Uniform 

Format Form for the child before she or he is born in international surrogacy 

arrangements appears to contradict the UN Special Rapporteur’s recommendations* that 

are designed to protect against the selling and trafficking of children and the protection 

of the rights of the birth mother. I therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 

applying for a EU Uniform Format Form for a child born through an international 

surrogacy arrangement. In particular we would be interested to hear how long the 

application took after the birth of the child, and any information consultees have of 

causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 

comprehensive guide for intended parents explaining the nationality and immigration 

consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

YES. I agree with a guide, but it should also explain the reasons why surrogacy is a 

violation of the human rights of women and children. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 

eligible for the new pathway to parenthood. 

Do consultees agree? 

NO. I object to the new pathway proposals in their entirety.  

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 

children born through international surrogacy arrangements, who are recognised as the 

legal parents of the child in the country of the child’s birth, should also be recognised as 

the child’s legal parents in the UK, without it being necessary for the intended parents to 

apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 

the domestic law and practice in the country in question provides protection against the 

exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 

that provided in UK law. 

Do consultees agree? 

NO. This proposal for such a blanket power would align with the UN Special 

Rapporteur’s key recommendations* and the Hague Convention on the Protection of 

Children and Cooperation in respect of Intercountry Adoption of 1993. The latter requires 

the birth mother to have legal parenthood and parental responsibility when the child is 

born and that her consent to giving up the child be given after the child's birth. Also that 

the transfer of ‘parenthood’ should be overseen by the courts or a competent authority 

on an individual case by case basis, with the best interests of the child being the 

paramount consideration. This is an important safeguard against the sale of children and 

for the protection of the birth mother and I believe it should apply equally to international 

surrogacy arrangements. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 

involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 

of the child becoming the subject of a parental order, or its equivalent, in another 

jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 

intended parents to remove the child from the jurisdiction of the UK for this 

purpose and with the approval of the court and, if so, what form should that 

process take. 

Restrictions and checks must be in place to protect the child and the birth mother from 

trafficking and exploitation. The process should include the same checks as would be 

used in an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 

paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 

civil partner or partner requires reform. 

I do not believe this needs to change. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 

respect of intended parents, and that any such provision should be limited so that only 

one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 

take time off work before the birth of the child, whether for the purpose of induced 

lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, 

which is a human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 

facilities for any person at work who is a pregnant woman or nursing mother to rest under 

Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 

sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, 

which is a human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 

employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, 

which is a human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 

surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, 

which is a human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 

arrangements are dealt with by the health services, and whether there are reforms to law 

or practice that consultees would like to see in this area. 

Those managing health services and all health and care professionals must be made 

aware that surrogacy agreements are not legally binding and that ‘intended parents’ 

have no legal right to override the birth mother’s wishes or decisions in regards to her 

lifestyle or medical and health care, including during pregnancy, labour and childbirth. 

Even if she has previously agreed to them sharing decisions and being informed on 

these matters, the birth mother can withdraw her consent at any time for any or no 

reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware and be given appropriate training 

in how to identify and respond to the fact that that a birth mother may be being coerced 

to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still 

be present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff 

and this could reduce the standard of impartial care given to birth mothers and new-

borns – especially when the ‘intended parents’ are rich or of high status, and a vocal 

presence. This is another reason to be extremely cautious about making changes that 

will increase the numbers of surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health 

risks. As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to 

lead to additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother 

has long-term negative effects on the well-being of both of them. This is likely to be the 

same for birth mothers and babies in surrogacy arrangements and so can be expected to 

place additional long-term pressures on the NHS and society as a whole. This has not 

been considered and there are no questions about this in the consultation. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky 

procedure that can have a long-term negative impact on the woman’s health, including 

premature death. Ethical concerns include the coercion of young women, who might 

under financial pressures, to donate eggs when this isn’t in their best interests. There 

are also worries about eugenics – where egg donors are selected on the basis of blonde 

hair, blue eyes and stereotypical measures of ‘attractiveness’ for example. Selective 

births also adversely affect the sex balance in babies born, with female foetuses being 

more vulnerable to termination. 

 



57 
 

The law commissioners do not appear to have considered the likely impact of any of 

these issues. There are no questions on people’s thoughts about the NHS picking up the 

tab for the extra costs involved in surrogacy and whether this affects their opinions on 

surrogacy itself. There appears to have been no evaluation of the size of the additional 

costs to the NHS and society. 

 

At a time when the NHS is under severe strain, and essential, life-saving therapies are 

not funded due to financial constraints, it is morally questionable to provide money for 

selective parenting while denying patients access to drugs which are standard of care in 

other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 

England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally 

binding and that the birth mother has the right to change her mind at any time, for any or 

no reason. Healthcare professionals must accept that her wishes are paramount and that 

the ‘intended parents’ have no legal right to override her wishes or decisions in regards 

to her lifestyle or medical and health care, including during pregnancy, labour, childbirth 

and the postpartum period. All professionals involved in the birth mother’s care are 

duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware and be given appropriate training 

in how to identify and respond to the fact that that a birth mother may be being coerced 

to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still 

be present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more 

alert than normal to the possibility that she is being coerced and to ensure that they can 

speak to her alone, including during labour, and that if she changes her mind about who 

is present in consultations, and the labour ward/delivery suite, they must respect her 

wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother 

and the wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 
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1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 

surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no 

consideration to the significant risk that women will be coerced into agreeing to 

participate in surrogacy arrangements for someone else’s benefit. This can be true in 

‘altruistic’ surrogacy but is even more likely if payment is involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by 

partners and ‘boyfriends’ who act as their pimp and take all or much of their earnings. 

This is a major route by which many women enter prostitution and is a major factor in 

preventing their exit. There is no reason to expect that the same dynamics will not occur 

in relation to surrogacy if it is opened up and provides opportunities to make significant 

amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation 

that prohibits coercing a woman into a surrogacy arrangement. This should be a criminal 

offence and carry a hefty penalty – in recognition that it is a human rights violation and 

so that it acts as a deterrent. That such a law would be difficult to enforce just adds to 

the arguments for why paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 

payments beyond basic and essential expenses backed by receipts and overseen by a 

judge. 

Paragraph 17.80 
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Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 

surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 

which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 

 

Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 

tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 
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Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 

the current law where the intended parents are not the legal parents from birth of the 

child born of the surrogacy arrangement. 

N/A 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 

cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 

counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 

legal advice discussed in Chapter 13; and 

(2) to draft, advise on and negotiate the written surrogacy agreement required for the 

new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 
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(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

N/A 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 

independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 
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Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 

their child(ren), including the cost of fertility treatment, payments to the surrogate 

and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 

arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

N/A 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 

addressed in this chapter, or the preceding chapters, of this paper. 

The tone, the apparent bias, and the exclusive complexity of the response process 

creates the impression that before the law commissioners designed this consultation, 

they had already decided that surrogacy is a positive thing and so legislation should 

enable it. This may be explained by a limited pre-consultation mainly focusing on people 

who already had a vested interest in surrogacy – intended parents, women who claim to 

have had a positive experience of surrogacy, and lawyers and other organisations who 

stand to make money from commercial surrogacy if it is approved. 

 

It seems that the law commissioners did not consider women as a group to be key 

stakeholders in this. This is a major omission since, just as all women are affected by 

the institution of prostitution, so all women will be affected by any opening up of 

commercial surrogacy in this country. 

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and 

other family members coercing a woman into engaging in commercial surrogacy for 

their (and not her) financial benefit. This will be a potential risk for thousands of women, 

which appears to have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality 

Duty (PSED) when carrying out public functions such as this consultation. There doesn’t 

appear to be any evidence they have done so, because they have not provided their 

equality considerations and impact assessments. As surrogacy has a very different 

impact on women and children than on adult males, we believe the law commissioners 

are in breach of equality legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED 

to have due regard to the need to: 

 

• Eliminate unlawful discrimination, harassment and victimisation and other 

conduct prohibited by the Act. 

• Advance equality of opportunity between people who share a protected 

characteristic and those who do not. 

• Foster good relations between people who share a protected characteristic and 

those who do not. 

 

There are many ways in which opening up surrogacy in the UK is likely to worsen 

women’s position relative to men’s, and the relationship between the sexes. Any 

loosening of the laws around surrogacy could therefore be considered discriminatory. 

Surrogacy is also likely to have an impact on the relations between the different 

generations, should children discover the commercial and exploitative nature of their 

origins.  
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It is of major concern that the law commissioners’ ethical arguments rest on ideas that 

are not based on any recognised human rights instruments – such as the notion that 

‘procreative liberty’ confers a human right to surrogacy, and the idea that a woman has a 

human right to be a ‘surrogate’. These arguments do not hold up to scrutiny and have 

been clearly rejected by the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the 

recommendations of the UN Special Rapporteur that are designed to guard against the 

sale of children and the exploitation of birth mothers, including: 

 

▪ The birth mother must be accorded the status of legal mother at birth, and must be 

under no contractual or legal obligation to participate in the legal or physical transfer 

of the child. 

▪ All payments to the birth mother must be made before the legal and physical transfer 

of the child and must be non-reimbursable – even if she decides not to relinquish the 

child. 

▪ The birth mother’s choice to transfer the child “must be a gratuitous act, based on 

her own post-birth intentions, rather than on any legal or contractual obligation.” 

▪ Pre-conception checks, while encouraged, cannot take the place of appropriate 

welfare checks after the birth of the child. 

▪ Decisions about parentage and parental responsibility must be made by a court or 

other competent authority on an individual basis after the birth with the best interests 

of the child being paramount. 

 

The consultation itself is confusing, with a structure that will deter many people who 

have and should be able to express their profound objections to the proposals. The 

repetitive questions on minutiae don’t meet Plain English standards of clarity. As such, it 

does not conform to the government’s consultation guidelines. There are too many 

questions, they are too detailed and do not ask the important high-level questions – 

such as whether you think surrogacy can ever be ethical.  

 

For all these reasons, the law commissioners should go back to the drawing board and 

start again from the position of women’s and children’s human rights. If it is found that 

there is no way to liberalise surrogacy law that is compliant with obligations under 

international treaties such as CEDAW and the UNCRC and its first optional protocol, 

then the law must not be liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 

of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 

university), what is the name of your organisation? 

[Name of organisation if relevant.] 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 

organisation? 

(Required – Choose one response) 

• This is a personal response 

• This is a response on behalf of an organisation 

• Other 

If other, please provide details: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 

describes you? 

(Choose one response) 

• Surrogate 

• Intended parent 

• Person born of a surrogacy arrangement 

• Family member of a surrogate 

• Family member of an intended parent 

• Legal practitioner 

• Medical practitioner or counsellor 

• Social worker 

• Academic 

• Other individual 
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5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement email 

when you submit your response. 

6. What is your telephone number? 

Telephone number:  

 

 

7. If you want the information that you provide in response to this consultation to be 

treated as confidential, please explain to us why you regard the information as confidential. 

As explained in our privacy notice, we will take full account of your explanation but cannot 

give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 

allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 

children and the exploitation of birth mothers. These are human rights issues of the utmost 

seriousness and so the arrangements should be overseen by a senior and experienced judge. 

For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 
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Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 

should continue to be heard by lay justices, or whether they should be allocated to another 

level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 

judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 

exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 

the arrangements should be overseen by a senior and experienced judge. For this reason these 

cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 

judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 

current allocation rules, or their reform along the lines that we discuss in Consultation 

Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 

duty to consider whether to make an order awarding the intended parents parental 

responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 

Chapter 8 that all intended parents (whether in the new pathway or not) automatically 

acquire parental responsibility if the child is living with or being cared for by them is not 

supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth and that the child’s best interests are the paramount consideration. 
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Nothing about the transfer of parental responsibility should be automatic and all options should 

be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 

 

Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 

should be reversed, so that a parental order report is released to the parties in the 

proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 

expenses of curators ad litem and reporting officers and, if so, how this should be 

addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 

for a parental order, the court may make any such interim order or orders for 

parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 

child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 

statement as to legal parenthood on birth, 
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(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 

subject to the surrogate’s right to object. 

Do consultees agree? 

NO 

 

I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 

recommendations* and the Hague Convention on the Protection of Children and Cooperation in 

respect of Intercountry Adoption of 1993. These require the birth mother to have legal 

parenthood and parental responsibility when the child is born and that her consent to giving up 

the child must be freely given AFTER the child's birth. I believe that this important safeguard 

against the sale of children and the exploitation of birth mothers should apply equally to 

surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 

all of the implications need to be fully understood. There is no evidence in the consultation paper 

that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 

birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 

mothers prior to the consultation. I do not agree that these claimed wishes alone justify 

measures that contravene the recommendations of the UN Special Rapporteur and the 

provisions of the Hague Convention that are designed to reduce the risk of the sale and 

trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 

condone a system that would require women to deliberately conceive and subsequently give 

birth with the expectation that they would have little or no legal responsibility for the child. The 

rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 

say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 

should be under a duty to keep a record of surrogacy arrangements under the new 

pathway to which they are a party, with such records being retained for a specified 

minimum period. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. 

 

1.9 We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 

should apply to traditional surrogacy arrangements with which a regulated surrogacy 

organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 

would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 

traditional, domestic surrogacy arrangement should prevent that arrangement from 

entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 

by the intended parents, for a fixed period after the birth of the child;  
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(2) this right to object should operate by the surrogate making her objection in writing 

within a defined period, with the objection being sent to both the intended parents 

and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 

week. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 

legal parenthood at birth and that the birth mother has only a limited time to object. This 

contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 

legal parent at birth and that all decisions involving legal parenthood and parental responsibility 

in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 

with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 

acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 

should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 

child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 

obtain legal parenthood. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 

birth of the child that they have no reason to believe that the surrogate has lacked 

capacity at any time during the period in which she had the right to object to the 

intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 

which she has the right to object to the intended parents acquiring legal parenthood, 

the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 

unable to provide the positive consent within the relevant period, the surrogacy 

arrangement should exit the new pathway and the intended parents should be able 

to make an application for a parental order. 
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Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 

result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 

should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 

her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 

recommendation* that all decisions involving legal parenthood and parental responsibility in 
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surrogacy arrangements should be taken by a court or other competent authority AFTER the 

birth and that the child’s best interests are the paramount consideration. A welfare assessment is 

an absolute requirement if an informed decision is to be made about the child’s best interest. 

Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 

the birth of the child. Much can change in that time.  

 

The justification that a welfare assessment after the birth of the child is not necessary because 

parents of children born through the normal process are not subject to such checks does not 

hold. Pregnancy, birth and the post-partum changes are intense physical and existential 

experiences that change you and prime you to love and be sensitive to the new-born child and 

rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 

reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 

physiological and emotional resources, which means she has already made a huge and 

unquantifiable, nearly year-long, commitment to the child. This means her practical and 

emotional commitment to the child is already well-developed, giving her the best chance of 

surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 

and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 

does not in any way prepare you for the practical reality of caring for a new-born child and the 

long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 

under the new pathway, where the surrogate has exercised her right to object to the 

intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 

partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 

financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
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parental responsibility for any children born of the arrangement. This is enough reason to reject 

this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 

have an implication for all children, all families because it would set a precedent. It should not be 

introduced without a full assessment of all the implications, including on the rights of mothers and 

children. There is no evidence that the law commissioners have carried out any such 

assessment. 

 

1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 

parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 

partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 

arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 

exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 

the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 

birth mother should always be the legal parent of the child at birth and this should not change if 

the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 

being registered as the parents before the expiry of the period allowed for the registration 

of the birth, provided that the intended parents have made a declaration to the effect that 

the relevant criteria for the making of a parental order are satisfied, on registration of the 

stillbirth. 
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Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 

situation. The birth mother should always be the legal parent of the child at birth and this should 

not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 

where the child dies before the making of the parental order, the surrogate should be able 

to consent to the intended parents being registered as the parents before the expiry of the 

period allowed for the registration of the birth, provided that the intended parents have 

made a declaration to the effect that the relevant criteria for the making of a parental order 

are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 

situation. The birth mother should always be the legal parent of the child at birth and if the child 

dies before the parental order, the registration of birth should accurately reflect that the birth 

mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 

whether, where the surrogate dies in childbirth or before the end of the period during which 

she can exercise her right to object, the arrangement should not proceed in the new 

pathway and the intended parents should be required to make an application for a 

parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 

both intended parents die during the surrogate’s pregnancy, the intended parents should 

be registered as the child’s parents on birth, subject to the surrogate not exercising her 

right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 

‘intended parents’ being registered as the legal parents in this situation. The birth mother should 

always be the legal parent of the child at birth and the registration of birth should accurately 

reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 

parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 

interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 

permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 

surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 

possible for the intended parents to be registered as the child’s parents, but that 

there should be a procedure for the surrogate to provide details of the intended 

parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 

arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 

deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 

applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 

there would only be a single applicant for a parental order in respect of the child 

concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 

notice to be given to the potential second intended parent of the application and an 

opportunity given to that party to provide notice of opposition within a brief period 

(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 

she should be required to make his or her own application within a brief period (say 

14 days), otherwise the application of the first intended parent will be determined by 

the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 

mother should be the legal parent at birth and all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth of the child with the best interests of the child being the paramount 

consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 

have proposed, leading to the acquisition of legal parenthood by the intended 

parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 

legal parent and have parental responsibility at birth and all decisions involving legal parenthood 

and parental responsibility in surrogacy arrangements should be taken by a court or other 

competent authority AFTER the birth of the child based on the best interests of the child, as 

recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 

should be amended to provide for the court to have regard to additional specific 

factors in the situation where it is considering the arrangements for a child in the 

context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 

a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 

issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 

recommendation* that the child’s best interest is the paramount consideration. I therefore do not 

believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 

and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 

Regulations) should be further amended to provide for the court to have regard to 

additional specific factors in the situation where it is considering whether to make a 

parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 

order. The welfare checklist provides a comprehensive summary of the issues to be considered 

and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 

child’s best interest is the paramount consideration. I therefore do not believe any other factors 

should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 

amended to add the intended parents to the category of those who can apply for a section 

8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 

and her reproductive capacities in all surrogacy arrangements. The court should therefore 

always have oversight of the arrangements. I am also concerned that there should be no 

liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 

not believe that ‘intended parents’ should be added to the list of those who can apply for a 

section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement outside the new pathway, the intended parents should acquire parental 

responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 

all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 

trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify measures that contravene recommendations of 

the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no legal 

responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 

be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 

and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 

have parental responsibility for the child where the child is living with, or being cared 

for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should acquire parentage or parental responsibility automatically. The birth mother 

should be the legal parent at birth and all decisions involving legal parenthood and parental 

responsibility in surrogacy arrangements should be taken by a court or other competent authority 

AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 

the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 

sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no responsibility 

for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 

regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 

surrogate should retain parental responsibility for the child born as a result of the 

arrangement until the expiry of the period during which she can exercise her right to 

object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 

‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, with the 

child’s best interest the paramount consideration. This is the recommendation of the UN Special 

Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 

exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 

responsibility by either the surrogate (or other legal parent), or the intended parents, 

during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 

party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 

legal parenthood and parental responsibility at and after the birth and all subsequent decisions 

involving legal parenthood and parental responsibility should be taken by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 

scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 

independent surrogacy arrangements, to tell us about their experience. In particular, we 

would be interested to hear about any health screening, counselling and legal advice that 

took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 

particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 

for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 

and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 

including the creation, maintenance and operation of necessary policies and 

procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 

making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 

will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 

and will need to continuously seek new business and to convince or coerce more women to act 

as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 

prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 

otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 

facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 

that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 

rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 

offer matching and facilitation services in respect of surrogacy arrangements in the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 

outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 

facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 

organisations that offer matching and facilitation services without being regulated to do so, 

and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 

are provided by – because they would inevitably lead to an increase in surrogacy, which I 

consider a violation of the human rights of both women and children. Offering such services 

should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 

Authority be expanded to include the regulation of regulated surrogacy organisations, and 

oversight of compliance with the proposed legal requirements for the new pathway to legal 

parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 

apply to regulated surrogacy organisations, including which additional or new areas of 

regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 

(subject to the exception we provisionally propose in Consultation Question 88 in relation 

to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 

negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 

because I consider it a violation of the human rights of both women and the child. The idea of 

organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 

Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 

the exploitation of the prostitution of women – which includes deriving any form of benefit from 

women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 

should be removed, with the effect that there will be no restrictions on advertising anything 

that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 

Surrogacy is a violation of the human rights of both women and children, and enabling 

advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 

being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 

this proposal is implemented,  and  are likely present surrogacy ads to female 

students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 

their financial worries. The most disadvantaged young women would be the most vulnerable to 

this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 

we need to protect disadvantaged women from the temptation of renting their wombs. This 

means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 

order in respect of a child born of a surrogacy arrangement has been recorded in the 

Parental Order Register, the child should be able to access his or her original birth 

certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 

result in the intended parents being recorded as parents on the birth certificate, the full 

form of that certificate should make clear that the birth was the result of a surrogacy 

arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should be recorded as parents on the original birth certificate. The birth mother should 

be recorded as the birth mother on the birth certificate and all decisions involving legal 

parenthood and parental responsibility should be taken after the birth by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 

the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 

Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 

to changes to allow for the registration of three parents or for anyone other than the birth mother 

to be recorded as the mother on the original birth certificate. Such proposals could lead to the 

facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 

understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 

been the subject of a parental order should be able to access all the documents contained 

in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 

created to record the identity of the intended parents, the surrogate and the gamete 

donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 

outside the new pathway, provided that the information about who has contributed 

gametes for the conception of the child has been medically verified, and that the 

information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 

conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 

order should record full information about a child’s genetic heritage where available 

and established by DNA or medical evidence, recording the use of an anonymous 

gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. However, should surrogacy take place, it is important that the children have 

access to information about their origins and these proposals seem generally sound, except that 

the information held on gamete donors should also include identifying information – because 

otherwise it trivialises the creation of a child and denies the child the right to know her or his 

genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 

and the intended parents should be recorded in the national register of surrogacy 

arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 

trivialises the creation of a child and denies the child the right to know her or his genetic 

parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 

access the information recorded in the register from the age of 18 for identifying 

information, and 16 for non-identifying information (if such information is included on the 

register), provided that he or she has been given a suitable opportunity to receive 

counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 

access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 

sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 

a surrogacy arrangement to make a request for information to disclose whether a person 

whom he or she is intending to marry, or with whom he or she intends to enter into a civil 

partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 

through, the same surrogate, they should be able to access the register to identify each 

other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 

identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 

carried by a surrogate, and the surrogate’s own child, to access the register to identify 

each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 

whether details of an intended parent who is not a party to the application for a parental 

order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 

in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 

HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 

parent) is not required, namely where a person cannot be found or is incapable of 

giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 

any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 

surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 

intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 

consideration of the child’s welfare throughout his or her life guided by the factors 

set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 

with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 

intended parents or one of the intended parents must be domiciled or habitually resident in 

the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 

domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 

residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 

residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 

reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 

prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 

required to make a declaration in the surrogacy agreement that they intend for the child’s 

home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 

parents, provide gametes for the conception of the child, so that double donation of 

gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 

meaning that there is not an intended parent who is able to provide a gamete due to 

infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 

be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 

domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 

likely to result in an increase in surrogacy. I therefore do not believe that double donation should 

be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 

pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 

cases outside the new pathway, the requirement should not apply, subject to medical 

necessity, if the court determines that the intended parents in good faith began the 

surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 

link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 

necessity, an exception should be made to allow a parental order to be granted to a single 

parent without a genetic link where the intended parent’s former partner provides gametes 

but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 

arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 

and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 

identifying the child’s genetic parents and the surrogate must be provided for entry on the 

national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 

any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 

mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 

agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 

conception of the child, that the genetic link is demonstrated to the court with 

medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 

in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 

order that the identity of the surrogate is entered on the national register of surrogacy 

agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 

parental order. The age of the intended parents should continue to be taken into account 

in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 

women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 

to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 

that society does not condone older people entering a surrogacy arrangement and will make it 

less likely that older people will go ahead with such an arrangement and present the court with a 

fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 

therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 

human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 

consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 

society does not consider it acceptable for older people to enter into a surrogacy arrangement 

and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 

that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 

18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 

age limits are set very carefully. What kind of society would want 18-year olds to believe that it 

would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 

they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 

(at the time of conception), in order for the court to have the power to make a parental 

order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 

violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 

as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 

suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 

childhood and has not yet had an opportunity to establish herself as an adult. This means that 

she is particularly vulnerable to coercion and manipulation. There should be a significantly older 

minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 

more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 

surrogate, and any intended parent providing gametes should be required for the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 

Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 

not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 

pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 

intending to enter into a surrogacy arrangement in the new pathway should be 

required to attend counselling with regard to the implications of entering into that 

arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 

requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 

the surrogate and the intended parents should take independent legal advice on the effect 

of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 

surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 

arrangement to be proceed under the new pathway where a person screened is unsuitable 

for having being convicted of, or received a police caution for, any offence appearing on a 

prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 

person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 

surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 

arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 

understand what pregnancy and childbirth are like and how they will change you until or unless 

you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 

pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 

Even the Kennel Club recognises that female dogs should not be allowed to undertake more 

than four pregnancies. It is abhorrent that female dogs have better protections than women 

would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 

surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 

production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 

receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 

relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 

additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 

essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 

entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 

and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 

self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 

above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 

had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 

means-tested social welfare benefits, how that has been addressed in their 

surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 

compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 

insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 

ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 

haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 

hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 

outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 

symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 

significant emotional and relationship difficulties. Infection may complicate healing, and some 

women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 

haemorrhage can be very significant, and potentially result in emergency hysterectomy and 

blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 

screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 

and the fact that some of these may not have been identified yet by researchers is also a real 

risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 

unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 

indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 

Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 

those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 

and although the maternal mortality rate is low, it can have significant sequelae, including renal 

failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 

permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 

and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 

can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 

C section may experience ongoing pain around the scar. Some sources quote this as affecting 

between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 

take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 

multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 

to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 

factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 

anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 

depression and post partum psychosis can be fatal, and impact on a woman’s health for many 

years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 

and it does make me wonder how the list of complications was created. I’d also like to know what 

level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 

mandated to do so. This potentially creates a situation where some “luckier” women would 

receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 

surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 

compensation to the surrogate’s family in the event of the pregnancy resulting in the 

surrogate’s death, including through payment of the cost of life assurance for the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 

nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 

agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 

of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 

the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 

and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 

the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 

permits the intended parents to pay the surrogate for her services to be reduced in the 

event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 

to be able to be reduced in the event of a miscarriage or termination, whether such 

provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 



51 
 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 

surrogates should be the same, whether the surrogacy follows our new pathway to 

parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 

being used, the only payments that should ever be made are essential and basic expenses for 

which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 

not discussed which they think intended parents should be able to agree to pay to the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 

intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 

limitations that are placed on payments to surrogates that we should consider as part of 

our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 

are provided. The judge or other competent authority should closely monitor all financial aspects 

of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 

parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 

arrangements, the competent authority should be totally independent and not, for example, an 

agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 

way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 

the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 

on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 

agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 

share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 

context to share with us their views on our proposed reforms and consultation questions in 

this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 

a child born through an international surrogacy arrangement as a British citizen and 

obtaining a passport for the child. In particular, we would be interested to hear how long 

the application took after the birth of the child, and any information consultees have about 

causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 

application process for obtaining registration of a child born from an international 

surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport in international surrogacy arrangements appears to contradict the UN Special 

Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 

children and the protection of the rights of the birth mother. I therefore strongly disagree with this 

proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 

applying for a visa for a child born through an international surrogacy arrangement. In 

particular, we would be interested to hear how long the application took after the birth of 

the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a visa in respect of a child born through an international surrogacy 

arrangement, before the child is born. The application will need to be completed after the 

birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport before the child is born in international surrogacy arrangements appears to contradict 

the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 

the Immigration Rules where the intended parents are not the legal parents of the child 

under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 

surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 

having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 

months of the child’s birth should be removed (regardless of whether the availability of the 

visa is brought within the Rules), if our provisional proposal to remove the time limit on 

applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a EU Uniform Format Form in respect of a child born through an 

international surrogacy arrangement, before the child is born. The application will need to 

be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 

for the child before she or he is born in international surrogacy arrangements appears to 

contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 

the selling and trafficking of children and the protection of the rights of the birth mother. I 

therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 

applying for a EU Uniform Format Form for a child born through an international 

surrogacy arrangement. In particular we would be interested to hear how long the 

application took after the birth of the child, and any information consultees have of 

causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 

comprehensive guide for intended parents explaining the nationality and immigration 

consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 

violation of the human rights of women and children and all the other ways in which it is 

possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 

eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 

children born through international surrogacy arrangements, who are recognised as the 

legal parents of the child in the country of the child’s birth, should also be recognised as 

the child’s legal parents in the UK, without it being necessary for the intended parents to 

apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 

the domestic law and practice in the country in question provides protection against the 

exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 

that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 

Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 

and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 

mother to have legal parenthood and parental responsibility when the child is born and that her 

consent to giving up the child must be given AFTER the child's birth and that the transfer of 

‘parenthood’ should be overseen by the courts or a competent authority on an individual case 

by case basis, with the best interests of the child being the paramount consideration. This is an 

important safeguard against the sale of children and for the protection of the birth mother and I 

believe it should apply equally to international surrogacy arrangements. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 

involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 

of the child becoming the subject of a parental order, or its equivalent, in another 

jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 

intended parents to remove the child from the jurisdiction of the UK for this 

purpose and with the approval of the court and, if so, what form should that 

process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 

trafficking and exploitation. The process should include the same checks as would be used in 

an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 

paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 

civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 

respect of intended parents, and that any such provision should be limited so that only 

one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 

take time off work before the birth of the child, whether for the purpose of induced 

lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 

facilities for any person at work who is a pregnant woman or nursing mother to rest under 

Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 

sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 

employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 

surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 

arrangements are dealt with by the health services, and whether there are reforms to law 

or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 

not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 

wishes or decisions in regards to her lifestyle or medical and health care, including during 

pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 

and being informed on these matters, she can withdraw her consent at any time for any or no 

reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 

this could reduce the standard of impartial care given to birth mothers and new-borns – 

especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 

reason to be extremely cautious about making changes that will increase the numbers of 

surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 

As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 

additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-

term negative effects on the well-being of both of them. This is likely to be the same for birth 

mothers and babies in surrogacy arrangements and so can be expected to place additional 

long-term pressures on the NHS and society as a whole. This has not been considered and 

there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 

that can have a long-term negative impact on the woman’s health, including premature death. 

Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 

when this isn’t in their best interests and there are worries about eugenics – where egg donors 

are selected on the basis of blonde hair, blue eyes and stereotypical measures of 

‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 

issues. There is no question about people’s thoughts about the NHS picking up the tab for the 

extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 

society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 

fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 

for prospective parents to indulge their parenting fantasies while denying patients access to 

drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 

England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 

that the birth mother has the right to change her mind at any time, for any or no reason. 

Healthcare professionals must accept that her wishes are paramount and that the ‘intended 

parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 

medical and health care, including during pregnancy, labour, childbirth and the postpartum 

period. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 

than normal to the possibility that she is being coerced and to ensure that they can speak to her 

alone, including during labour, and that if she changes her mind about who is present in 

consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 

wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 

surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 

to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 

more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 

and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 

route by which many women enter prostitution and is a major factor in preventing their exit. 

There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 

is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 

prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 

and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 

a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 

paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 

payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 

surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 

which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 

tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 

the current law where the intended parents are not the legal parents from birth of the 

child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 

cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 

counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 

legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 

new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 

independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 

their child(ren), including the cost of fertility treatment, payments to the surrogate 

and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 

arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 

addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 

decided that surrogacy is a positive thing and so legislation should enable it. This may be 

explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 

interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 

of surrogacy, and lawyers and other organisations who stand to make money from commercial 

surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 

in this endeavour. This is a major error, because just as all women are affected by the 

institution of prostitution, so all women will be affected by any opening up of commercial 

surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 

to break the legal and cultural recognition of the unique bond between birth mother and child – 

and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 

birth are a major step in this direction, and are likely to have a significant impact down the line – 

potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 

family members coercing a woman into engaging in commercial surrogacy for their (and not 

her) financial benefit. This will be a potential risk for thousands of women, which appears to 

have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 

(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 

be any evidence they have done so, because they have not provided their equality 

considerations and impact assessments. As surrogacy has a very different impact on women 

and children than on adult males, we believe the law commissioners are in breach of equality 

legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 

due regard to the need to: 

 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 

prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 

and those who do not. 

• Foster good relations between people who share a protected characteristic and those 

who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 

position relative to men’s, and the relationship between the sexes. Any loosening of the laws 

around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 

an impact on the relations between the different generations. Imagine the rage that young 

people may feel when they discover that their ‘parents’ not only bought them but took 

advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 

based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 

confers some kind of human right to surrogacy and the idea that a woman has a human right to 

be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 

the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 

the UN Special Rapporteur that are designed to guard against the sale of children and the 

exploitation of birth mothers, including: 

 

▪ The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 

▪ All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 

▪ The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 

▪ Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 

▪ Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 

being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 

guidelines. There are too many questions, they are too detailed and do not ask the important 

high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 

again from the position of women’s and children’s human rights. If it is found that there is no 

way to liberalise surrogacy law that is compliant with obligations under international treaties 

such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 

liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 

 



Response to the joint consultation of the Law Commission and the Scottish Law Commission on: 
 
Building families through surrogacy: a new law 
 
 
1. Introduction 

 
1.1. I recently wrote to the Law Commission to put forward a suggestion for a future 

consultation and was then made aware of this consultation on surrogacy.  My suggestion 
was based on an issue that I had looked at in a thesis that I had written for the Chartered 
Institute of Tax (CIOT) titled “Is this my child?  Who is my parent?  Legal parent-child 
relationships in UK tax law in an era of complex family networks”.  The issue that I looked 
at was the one of determining the domicile of origin of children with same-sex parents.   
 

1.2. One of my aims in the thesis was to identify every situation where an individual can 
become a legal parent of another person.  To that end I spent a lot of time researching the 
laws on surrogacy.  
 

1.3. I am therefore responding to this consultation document as someone who is interested in 
the following subjects: domicile issues for children of same-sex parents; legal parenthood; 
and, the ethical considerations in relation to surrogacy generally.  I have read your 
consultation document with interest and have replied to certain questions below.  I have 
also made some general comments in section 2. 
 

1.4. I would like to make it clear that I am responding to this consultation document in a 
personal capacity and not on behalf of, or as a representative of, any organisation.  If you 
would like to follow up with me on any of the points below I would be happy to discuss 
them with you.  My contact details are given at the end. 

 

2. General comments 
 

2.1. One possible criticism of the proposals in the consultation document is that it will do much 
to make life easier for surrogacy arrangements that are uncontentious, but will not solve 
many of the issues faced by surrogacy arrangements that go wrong.  In the consultation 
document, clarifications are sought over matters like payments allowed to surrogate 
mothers.  However, a surrogacy arrangements that do not make it onto the new pathway 
and become contentious, will still give rise to the conflict between the law and the 
requirement to put the welfare of the child first as discussed in, for example, Paragraph 
5.91 and 7.69. 
 

2.2. One small point – in Paragraph 8.29 it is stated that the second parent of a child is the 
intended father as the provider of the sperm.  This is true in some contexts but not in 
others.  At common law the child, if illegitimate, does not have a father and this remains 
the position unless statute intervenes.  Statute does intervene if, for example, section 1 of 
the Family Law Reform Act 1987 applies.  However, this section only applies in certain 
circumstances – i.e. for interpreting statutes and other statutory instruments written after 
the date of coming into force of the Act and only if a contrary intention is not given (as it 
is for example in section 721(6) ITEPA 2003). 

 
2.3. I also wonder whether Paragraph 1.29 should have included two female parents?  Although 

such cases are rare it seems possible that two women could apply for a parental order (and 
indeed this is listed as a possibility in question 109). 

 
3. Question 7 

 
3.1. I think that even if for a short period, the birth mother should be a legal parent of the 

child at its birth.  Although she is not the intended parent in the surrogacy arrangement, 
and under the new pathway would hopefully be counselled sufficiently to be completely 



aware of what will happen after the birth, I think that recognising her as a legal parent at 
birth is essential for her protection and for recognising her role in the arrangement.  
  

3.2. Furthermore, the case of Re TT and YY [2019] EWHC 1823 (Fam) highlights the significance 
of the current (and indeed historical) position that every child is born with a mother. 

 
4. Question 11 

 
4.1. I think it is extremely important that the birth mother retains some control over the 

surrogacy arrangement post birth given that she has played such a significant role in 
bringing the child to life.  It is arguable whether the time frame is long enough to give her 
an opportunity to reflect and change her mind – especially given the level of emotions felt 
during and after childbirth.  However, it is hoped that she will have had plenty of 
opportunity in the lead up to the birth - with the proposed counselling she will receive 
under the new pathway – such that the time frame suggested is appropriate.   
 

4.2. I note that one of the aims of the new pathway is to reduce the period in which the 
intended parents are in limbo over their legal status.  They would still be in this position 
whilst the birth mother has the right to object to the transfer of legal parenthood to them.  
This is necessary though, I think, to retaining the mother’s ultimate say over the outcome 
from carrying the child.   

 
5. Question 15 

 
5.1. Whilst I note the strong views expressed by surrogate mothers in Paragraph 8.9 of the 

consultation document, I do think that to ignore the views of the surrogate’s spouse in a 
surrogacy arrangement undermines the relationship and, if applicable, their marriage.  
After all, the partner would have an important role to play in the surrogate mother’s 
pregnancy. I accept, though, that it may not be appropriate for the surrogate’s partner to 
be a legal parent at the child’s birth under the new pathway. 

 
6. Question 21 

 
6.1. Given my answer to question 7 above, I think a better model would be to have three legal 

parents at birth, with the surrogate mother’s status as a legal parent ‘dropping off’ once 
the period in which she can object to the arrangement has ended.  If she does object then 
it follows that the legal parentage should revert to the current rules – i.e. that the 
surrogate mother (and a second parent if applicable) is the legal parent of the child and a 
parental order would have to be obtained for the intended parent(s) to become legal 
parents.  Having said that, it would then be possible for the child to have their legal 
parents changed twice in a very short space of time (i.e. when the surrogate mother 
objects and then again after the parental order is granted).   This would also be, as I 
understand it, the first time that a person could have more than two legal parents under 
any of the legal jurisdictions in the United Kingdom.  Although this position would exist for 
a limited time only, it should be considered very carefully whether this is a route that the 
law wants to go down.   

 
7. Question 57 

 
7.1. I am of the view that the existing qualifying categories of relationship should be left 

unchanged.  I do not think that it is fair to compare a surrogacy arrangement with two 
persons who conceive a child naturally because the law is required to intervene to govern 
a surrogacy arrangement and in doing so it should promote a family arrangement with two 
parents in a relationship with each other.   
 

7.2. I understand that the extension of surrogacy arrangements to single persons has somewhat 
undermined the intention of Parliament in the original drafting of HFEA 1990 and HFEA 
2008 that there should be two intended parents and that they should be in an enduring 
relationship.  This is alluded to in Paragraph 12.23.   

 



7.3. Where there are two people as intended parents, there is significant scope for a 
contentious situation to arise if their relationship breaks down.  This is brought out by a 
number of cases referred to throughout the consultation document.  As such, having the 
existing qualifying categories of relationship reduces the risk of the intended parents 
splitting up prior to the child’s birth, and indeed after the child is born. 

 

8. Question 59 
 

8.1. I do not agree that double donation should be permitted, even in a situation of ‘medical 
necessity’.  The consultation document discusses the differences between adoption and 
surrogacy and I think that to permit double donation would remove one of the key 
differences between surrogacy and adoption – that of the genetic link between the child 
and one of the parents.  It seems to me that in a scenario where two persons are unable to 
conceive with the assistance of one donor and a surrogate mother, adoption should be the 
method of becoming a parent.   
 

8.2. There are some important arguments in Paragraph 12.39 – 12.42 that need to be 
addressed.  At the outset it should be said that no-one can underestimate the pain and 
heartache caused by infertility.  I also agree that there is no reason why a person with a 
genetic link to a child should love that child any more than someone without one.  
However, that does not mean that a surrogacy arrangement would be appropriate in such 
circumstances.  There are two points I would like to make in relation to this:  

 
8.2.1. Firstly, the implication is that a surrogacy arrangement is favourable to adoption – 

something that many would disagree with.  This seems to be the judge’s position in 
the case mentioned in footnote 3 attached to Paragraph 11.4.  In that judgement it is 
said that to go down the adoption route would be inappropriate and that a parental 
order would better reflect reality.  However, it is perfectly possible to adopt a child 
with whom you have a genetic link.  Indeed adoption orders could historically be used 
by parents of illegitimate children in order that the child becomes legitimate.  
Furthermore, legally speaking the effect of a parental order is the same as an 
adoption order in that the child is treated as having always been the legitimate child 
of the intended/adoptive parents.  
  

8.2.2. Secondly there is an extent to which we have to accept that there are limitations to 
what any of us are able to do and if a person is infertile based on the current 
treatments available it is therefore not possible for that person to have a child that is 
genetically theirs.  In view of this the best available option for parenthood would be 
adoption and not surrogacy.  I do not think that the requirement to have a genetic 
link is discriminatory as parenthood is still an option via adoption; however, it 
recognises the reality of a surrogacy arrangement which is, ultimately, that another 
person (the surrogate mother) steps into the role of carrying and giving birth to 
another person’s/couple’s child where the reason for that person/couple being unable 
to conceive is that carrying and giving birth to the child is not possible for whatever 
reason. 

 
9. Question 61 

 
9.1. In these very difficult circumstances it may be appropriate to enable a person to apply for a 

parental order without a genetic link between that person and the child.  However, it is 
possible that permitting parental orders in such circumstances would be open to abuse. For 
example, a woman (‘M’) wishes to parent a child on her own but cannot conceive and does 
not want to go through the more restrictive regulations of adoption orders.  She asks a man 
to pretend to be in a relationship with her and provide his sperm in a surrogacy 
arrangement with another woman (‘N’).   After N becomes pregnant, M and the man split 
up.  M will be eligible to apply for a parental order. 
 
 
   



10. Question 64 
 

10.1. Although a statutory age limit maybe arbitrary in nature, I think couples over a certain age 
should be encouraged to go down the route of adoption rather than a surrogacy 
arrangement for similar reasons as given in relation to question 59 above. 
 

11. Question 98 
 

11.1. I agree that international surrogacy arrangements should not be eligible under the new 
pathway and in this respect I agree completely with the comments made in Paragraph 
7.36. 

 
12. Question 108 

 

12.1. As mentioned above, I recently wrote a thesis for the CIOT which looked at the meaning of 
legal parenthood in the context of UK tax law as well as the effect of legal parenthood on 
determining an individual’s domicile of origin.  One particular area of concern is that a 
child with same-sex parents is unable to determine their domicile of origin under the 
existing common law rules.1  Although I did not address it in my thesis, there is also an 
issue with how the domicile of dependency rules operate in the context of same-sex 
parenthood.  The laws of domicile are explained briefly in the consultation document and 
so I will not repeat them here.  I have, though, summarised the issue in relation to the 
domicile of origin of children with same-sex parents below (focusing on surrogacy 
arrangements rather than adoption as that is the context here): 

 A child that is subject to a parental order is treated as having always been the 
legitimate child of the intended parents (reg. 2 SI 2010/985); 

 The child will therefore determine their domicile of origin by reference to their 
legal father (see Rule 9(1)(a), as read with Rule 9(2), in Dicey, Morris and 
Collins, The Conflict of Laws (2012)); 

 The child will not be able to determine their domicile of origin if the persons 
who obtain the parental order are: two men (because the child cannot 
distinguish between the two legal fathers); two women (because the child does 
not have a legal father to refer to); or one woman (again because the child 
does not have a legal father to refer to). 

 
12.2. In my thesis I make some suggestions as to how this issue can be resolved.  I tentatively 

suggest that the common law rules on domicile of origin have, by implication, been 
modified by the statutory provisions governing legal parenthood in the context of 
surrogacy arrangements.  This argument is based on the rules of statutory interpretation 
found in Bennion’s Statutory Interpretation 2002.  For example, at page 433 it states, 

“Where an Act alters the basis on which a common law rule is founded, it may be inferred 
that Parliament intended to modify the rule.”   

 
12.3. I also tentatively suggest that the modified rule could, when expounded by a judge in the 

courts, indicate that a surrogate child should determine their domicile of origin by 
reference to the intended parent that has provided the genetic material necessary for its 
conception.  Dicey appears to support this proposition, albeit in a section on domicile of 
dependency, where it states that, 

“Technological advances and legal reforms now mean that a child can be recognised in law 
as being a legitimate child of parents of the same sex.  This takes the determination of the 
domicile of such children into unchartered waters and creates a practical problem where the 
parents do not share a common domicile.  In the case of a child who is the subject of a 
parental order an objective method of choosing between the two parents would be for the 

                                                 
1 There is, at least theoretically, also an issue for determining the domicile of origin of a child with one adoptive mother 
although it is thought that the child’s domicile of origin would be determined with reference to the adoptive mother (even 
though the rules require the child to determine their domicile by reference to their legal father). 



child to take the domicile of the parent whose gametes were used to bring about the 
creation of the embryo” (pg. 170). 

12.4. There are a couple of points that I would like to raise in respect of the consultation 
document. 

 
12.5. Firstly, the issue identified above should be addressed by the Law Commission as the 

solution I have proposed is not certain and it extends to same-sex adoptions (of which 
there are c450 a year according to the Office of National Statistics).  The question of an 
individual’s domicile can have significant legal repercussions.  Domicile can be a 
complicated area of law as it is, but for the very method of determining an individual’s 
domicile to be unclear is particularly concerning.  It could be argued that where both 
parents are domiciled in the same country at the time of the child’s birth2 it should follow 
that the child’s domicile of origin is also in that country.  However, it is suggested that this 
is not always the case (indeed there is much discussion about the international element to 
surrogacy arrangements in the consultation document). 
  

12.6. Secondly, one of the proposals made in the consultation document is that the requirement 
for one of the intended parents to be a genetic parent is removed in certain 
circumstances.  In such a scenario the possible solution to the problem given above (i.e. 
determining the child’s domicile of origin by reference to the intended parent that is also 
a genetic parent) would not be possible. 
 

12.7. I should note that the position addressed above concerns the law of England & Wales.  The 
position in Scotland is more complicated.  Commentators have addressed the fact that the 
role of domicile of origin in Scots law is unclear following the enactment of s.22 FLSA 
2006.  Sirko Harder notes that there are four possible approaches to understanding the 
relationship between s.22 FLSA 2006 and domicile of origin. The first approach is to apply 
s.22 FLSA 2006 to individuals under the age of 16 but, on reaching that age, the common 
law rules are restored. The second approach is that a child attains a domicile of origin at 
birth, and then immediately turns to s.22 FLSA 2006 to determine their domicile, before 
returning again to the common law rules on reaching the age of 16. The third approach is 
to determine a child’s domicile under s.22 FLSA 2006 at birth, throughout childhood, and 
then beyond the age of 16. The fourth approach is the one that Harder finds the most 
satisfactory; it is to determine the domicile of an individual under the age of 16 using s.22 
FLSA 2006, and thereafter under the common law rules with the exception of the revival of 
the domicile of origin (Sirko Harder, “Domicile of children: The new law in Scotland”, 
Edinburgh L. Rev. 2008, 10, 394-5). It is also unclear how an individual in Scotland would 
determine their domicile of origin (if still required to) given that the concept of 
illegitimacy has been abolished. 
 
 
 
Sam Dewes CTA (Fellow) 

 
 

 
 

                                                 
2 There is some uncertainty about when a child’s domicile of origin is determined in a situation where legal 
parenthood has been transferred by an adoption order or a parental order.  I would suggest that at the date of 
the order coming into effect the child must re-determine their domicile of origin by reference to the domicile 
status of one of their legal parents at the time of its birth (rather than at the date of the order itself).  This 
has the unusual consequence of determining an individual’s domicile of origin by reference to a person who at 
the time (i.e. the child’s birth) may not have known the child (particularly in the context of an adoption 
order). 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 
of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 
 
2. If you are a member of an organisation (for example, a surrogacy organisation or a 
university), what is the name of your organisation? 

N/A 
 
3. Are you responding to this consultation in a personal capacity or on behalf of your 
organisation? 

(Required – Choose one response) 

• This is a personal response 

If other, please provide details: 

4. If responding to this consultation in a personal capacity, which term below best 
describes you? 

(Choose one response) 

• Other individual 

5. What is your email address? 

Email address:  

 
 
If you enter your email address then you will automatically receive an acknowledgement email 
when you submit your response. 

6. What is your telephone number? 

Telephone number:  

 
  
7. If you want the information that you provide in response to this consultation to be 
treated as confidential, please explain to us why you regard the information as confidential. 
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As explained in our privacy notice, we will take full account of your explanation but cannot 
give an assurance that confidentiality can be maintained in all circumstances. 

 
 
 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 
allocated to a judge of the High Court; and 

YES 
 
International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 
children and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced judge. 
For this reason these cases should continue to be heard by a judge of the High Court.  

 
(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 
should continue to be heard by lay justices, or whether they should be allocated to another 
level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 
judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 
exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 
the arrangements should be overseen by a senior and experienced judge. For this reason these 
cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 
judges or higher. 
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Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 
current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 

 
Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental 
responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 
Chapter 8 that all intended parents (whether in the new pathway or not) automatically 
acquire parental responsibility if the child is living with or being cared for by them is not 
supported by consultees). 

NO 
 
The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth and that the child’s best interests are the paramount consideration. 
Nothing about the transfer of parental responsibility should be automatic and all options should 
be open. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 
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Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 
should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 
Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 
expenses of curators ad litem and reporting officers and, if so, how this should be 
addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 
for a parental order, the court may make any such interim order or orders for 
parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 
Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 
child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 
statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 
subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
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I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 
recommendations* and the Hague Convention on the Protection of Children and Cooperation in 
respect of Intercountry Adoption of 1993. These require the birth mother to have legal 
parenthood and parental responsibility when the child is born and that her consent to giving up 
the child must be freely given AFTER the child's birth. I believe that this important safeguard 
against the sale of children and the exploitation of birth mothers should apply equally to 
surrogacy arrangements, in both an international and a domestic context. 
 
This proposal would set a very dangerous precedent for all women, all mothers, all children and 
all of the implications need to be fully understood. There is no evidence in the consultation paper 
that the law commissioners have considered these more general implications fully, if at all. 
 
I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 
birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. I do not agree that these claimed wishes alone justify 
measures that contravene the recommendations of the UN Special Rapporteur and the 
provisions of the Hague Convention that are designed to reduce the risk of the sale and 
trafficking of children and to protect birth mothers. 
 
Bringing a child into the world is a great responsibility and it is not ethical to encourage or 
condone a system that would require women to deliberately conceive and subsequently give 
birth with the expectation that they would have little or no legal responsibility for the child. The 
rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 
say they want or not. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 
should be under a duty to keep a record of surrogacy arrangements under the new 
pathway to which they are a party, with such records being retained for a specified 
minimum period. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 
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1.9 We invite consultees’ views as to what the length of that period should be: whether 100 
years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 
should apply to traditional surrogacy arrangements with which a regulated surrogacy 
organisation is involved. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposal for regulated surrogacy organisations, because they 
would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from 
entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  
Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 
by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 
within a defined period, with the objection being sent to both the intended parents 
and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 
week. 

Do consultees agree? 
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NO 
 
I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 
legal parenthood at birth and that the birth mother has only a limited time to object. This 
contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 
legal parent at birth and that all decisions involving legal parenthood and parental responsibility 
in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 
with the child’s best interests being the paramount consideration. 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 
should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 
child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 
obtain legal parenthood. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  
 
The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
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parental responsibility must be taken by a court or other competent authority AFTER the birth 
and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 
birth of the child that they have no reason to believe that the surrogate has lacked 
capacity at any time during the period in which she had the right to object to the 
intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 
which she has the right to object to the intended parents acquiring legal parenthood, 
the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 
unable to provide the positive consent within the relevant period, the surrogacy 
arrangement should exit the new pathway and the intended parents should be able 
to make an application for a parental order. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  
 
The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth 
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and with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 
give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 
the most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before 
the expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 
result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 
should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 
her birth. 

Do consultees agree? 
 
NO 
 
I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements should be taken by a court or other competent authority AFTER the 
birth and that the child’s best interests are the paramount consideration. A welfare assessment is 
an absolute requirement if an informed decision is to be made about the child’s best interest. 
Therefore a welfare assessment MUST be made after the child’s birth. 
 
The pre-conception assessment would typically have been carried out more than a year before 
the birth of the child. Much can change in that time.  
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The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not 
hold. Pregnancy, birth and the post-partum changes are intense physical and existential 
experiences that change you and prime you to love and be sensitive to the new-born child and 
rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 
reasons ‘intended parents’ do not have this advantage.  
 
In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and 
emotional commitment to the child is already well-developed, giving her the best chance of 
surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 
and adolescence.  
 
The ‘intended parents’ have had no similar experience. The investment of financial resources 
does not in any way prepare you for the practical reality of caring for a new-born child and the 
long road of nurturing and shepherding him or her to adulthood. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 
under the new pathway, where the surrogate has exercised her right to object to the 
intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 
partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 
 
I profoundly disagree with the ‘new pathway.’  
 
There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
parental responsibility for any children born of the arrangement. This is enough reason to reject 
this proposal. 
 
However, it also represents a significant change in legal parenthood rules and would therefore 
have an implication for all children, all families because it would set a precedent. It should not be 
introduced without a full assessment of all the implications, including on the rights of mothers and 
children. There is no evidence that the law commissioners have carried out any such 
assessment. 
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1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 
parent of the child born as a result of the arrangement. 

YES 
 
The normal legal parenthood rules should apply. This will reduce the risk of spouses and 
partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 
exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 
the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 
birth mother should always be the legal parent of the child at birth and this should not change if 
the child is stillborn. 
 
1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 
being registered as the parents before the expiry of the period allowed for the registration 
of the birth, provided that the intended parents have made a declaration to the effect that 
the relevant criteria for the making of a parental order are satisfied, on registration of the 
stillbirth. 

Do consultees agree? 

NO 
 
I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 
situation. The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn and the registration should accurately reflect this. 
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Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 
where the child dies before the making of the parental order, the surrogate should be able 
to consent to the intended parents being registered as the parents before the expiry of the 
period allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a parental order 
are satisfied, on registration of the birth. 

Do consultees agree? 

NO 
 
I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 
situation. The birth mother should always be the legal parent of the child at birth and if the child 
dies before the parental order, the registration of birth should accurately reflect that the birth 
mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period during which 
she can exercise her right to object, the arrangement should not proceed in the new 
pathway and the intended parents should be required to make an application for a 
parental order. 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 
both intended parents die during the surrogate’s pregnancy, the intended parents should 
be registered as the child’s parents on birth, subject to the surrogate not exercising her 
right to object within the defined period. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 
‘intended parents’ being registered as the legal parents in this situation. The birth mother should 
always be the legal parent of the child at birth and the registration of birth should accurately 
reflect this. 
 
1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 
interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 
permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 
surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 
possible for the intended parents to be registered as the child’s parents, but that 
there should be a procedure for the surrogate to provide details of the intended 
parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 
arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 
deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 
applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 
there would only be a single applicant for a parental order in respect of the child 
concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 
notice to be given to the potential second intended parent of the application and an 
opportunity given to that party to provide notice of opposition within a brief period 
(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 
she should be required to make his or her own application within a brief period (say 
14 days), otherwise the application of the first intended parent will be determined by 
the court. 

Do consultees agree? 

YES 
Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 
mother should be the legal parent at birth and all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth of the child with the best interests of the child being the paramount 
consideration, as recommended by the UN Special Rapporteur.* 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 
have proposed, leading to the acquisition of legal parenthood by the intended 
parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 
legal parent and have parental responsibility at birth and all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or other 
competent authority AFTER the birth of the child based on the best interests of the child, as 
recommended by the UN Special Rapporteur.* 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 
should be amended to provide for the court to have regard to additional specific 
factors in the situation where it is considering the arrangements for a child in the 
context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 
a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 
issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 
and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 
Regulations) should be further amended to provide for the court to have regard to 
additional specific factors in the situation where it is considering whether to make a 
parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 
order. The welfare checklist provides a comprehensive summary of the issues to be considered 
and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 
child’s best interest is the paramount consideration. I therefore do not believe any other factors 
should be added. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 
8 order without leave. 

NO 
 
There are real risks of the sale and trafficking of children and of exploitation of the birth mother 
and her reproductive capacities in all surrogacy arrangements. The court should therefore 
always have oversight of the arrangements. I am also concerned that there should be no 
liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 
not believe that ‘intended parents’ should be added to the list of those who can apply for a 
section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire parental 
responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 
 
I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 
all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 
trafficking of children and the exploitation of women and their reproductive capacities. 
 
I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify measures that contravene recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  
 
Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no legal 
responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 
be prioritised regardless whether that is what some birth mothers say they wish. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 
and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 
have parental responsibility for the child where the child is living with, or being cared 
for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should acquire parentage or parental responsibility automatically. The birth mother 
should be the legal parent at birth and all decisions involving legal parenthood and parental 
responsibility in surrogacy arrangements should be taken by a court or other competent authority 
AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 
the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 
sale and trafficking of children and the exploitation of women and their reproductive capacities. 
 
I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children.  
 
Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to 
object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 
 
I agree that the birth mother should have parental responsibility for the child but NOT that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 
 
All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, with the 
child’s best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 
responsibility by either the surrogate (or other legal parent), or the intended parents, 
during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 
party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 
legal parenthood and parental responsibility at and after the birth and all subsequent decisions 
involving legal parenthood and parental responsibility should be taken by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we 
would be interested to hear about any health screening, counselling and legal advice that 
took place. 

N/A 
Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 
brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 
 
1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 

(2) there should be no requirement for a regulated surrogacy organisation to take a 
particular form; and 

OTHER 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 

(3) each surrogacy organisation should be required to appoint an individual responsible 
for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 
and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 
including the creation, maintenance and operation of necessary policies and 
procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 
1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 
1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 

OTHER 
 
I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 
will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 
and will need to continuously seek new business and to convince or coerce more women to act 
as ‘surrogates.’ 
 
Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 
prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 
otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 
facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 
that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 
rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 
offer matching and facilitation services in respect of surrogacy arrangements in the new 
pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 
  
1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 
outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 
surrogacy organisations or any other organisations being able to provide matching and 
facilitation services for any type of surrogacy, because that would inevitably lead to an increase 
in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, 
and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 
are provided by – because they would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. Offering such services 
should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy organisations, and 
oversight of compliance with the proposed legal requirements for the new pathway to legal 
parenthood. 

Do consultees agree? 

OTHER 
 
I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and 
would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 
apply to regulated surrogacy organisations, including which additional or new areas of 
regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in relation 
to financial terms).  

Do consultees agree? 

YES 
Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 
 
I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 
because I consider it a violation of the human rights of both women and the child. The idea of 
organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 
Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 
the exploitation of the prostitution of women – which includes deriving any form of benefit from 
women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 
should be removed, with the effect that there will be no restrictions on advertising anything 
that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 
Surrogacy is a violation of the human rights of both women and children, and enabling 
advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 
 
At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented,  and  are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 
their financial worries. The most disadvantaged young women would be the most vulnerable to 
this idea and it is doubtful it would ever truly be in her best interest. 
 
Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 
we need to protect disadvantaged women from the temptation of renting their wombs. This 
means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 
order in respect of a child born of a surrogacy arrangement has been recorded in the 
Parental Order Register, the child should be able to access his or her original birth 
certificate at the age of 18. 

Do consultees agree? 

YES 
Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 
result in the intended parents being recorded as parents on the birth certificate, the full 
form of that certificate should make clear that the birth was the result of a surrogacy 
arrangement. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should be recorded as parents on the original birth certificate. The birth mother should 
be recorded as the birth mother on the birth certificate and all decisions involving legal 
parenthood and parental responsibility should be taken after the birth by a court or other 
competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 
 
However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 
to changes to allow for the registration of three parents or for anyone other than the birth mother 
to be recorded as the mother on the original birth certificate. Such proposals could lead to the 
facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 
understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained 
in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 
Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete 
donors. 

Do consultees agree? 

YES 
 



27 
 

1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 
outside the new pathway, provided that the information about who has contributed 
gametes for the conception of the child has been medically verified, and that the 
information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 
conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 
order should record full information about a child’s genetic heritage where available 
and established by DNA or medical evidence, recording the use of an anonymous 
gamete donor if that applies. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children have 
access to information about their origins and these proposals seem generally sound, except that 
the information held on gamete donors should also include identifying information – because 
otherwise it trivialises the creation of a child and denies the child the right to know her or his 
genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy 
arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 
trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying 
information, and 16 for non-identifying information (if such information is included on the 
register), provided that he or she has been given a suitable opportunity to receive 
counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 
 
1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 
access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 
sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 
Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 
a surrogacy arrangement to make a request for information to disclose whether a person 
whom he or she is intending to marry, or with whom he or she intends to enter into a civil 
partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 
Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify each 
other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 
identify each other, if they both wish to do so. 

YES, I agree. 
Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify 
each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 
Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental 
order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 
in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 
HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 
 
The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 
parent) is not required, namely where a person cannot be found or is incapable of 
giving agreement, should continue to be available; 

NO  
 
I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 
 

(2) the court should have the power to dispense with the consent of the surrogate, and 
any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 
surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 
intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 
consideration of the child’s welfare throughout his or her life guided by the factors 
set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 
with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident in 
the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 
domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 
 
1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 
residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 
residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 
reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 
prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 
Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the child’s 
home to be with them. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 
parents, provide gametes for the conception of the child, so that double donation of 
gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a gamete due to 
infertility. 

Do consultees agree? 

NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 
be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 
 
1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 
domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 
likely to result in an increase in surrogacy. I therefore do not believe that double donation should 
be permitted under the parental order pathway in domestic surrogacy arrangements.  
 
1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 
pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical 
necessity, if the court determines that the intended parents in good faith began the 
surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 
 
I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 
link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single 
parent without a genetic link where the intended parent’s former partner provides gametes 
but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 
 
I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 
and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  
 
1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 
Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 
 
I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 
any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 
 
1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 
agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 
conception of the child, that the genetic link is demonstrated to the court with 
medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 
in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 
order that the identity of the surrogate is entered on the national register of surrogacy 
agreements. 

Do consultees agree? 

YES 
 
While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account 
in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 
 
I am opposed to surrogacy and would like to see it banned, because it is a violation of both 
women’s and children’s human rights.  
 
Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 
to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 
that society does not condone older people entering a surrogacy arrangement and will make it 
less likely that older people will go ahead with such an arrangement and present the court with a 
fait accompli. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 
therefore imperative that age limits are set very carefully. 
 
1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 
 
Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 
human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 
consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 
society does not consider it acceptable for older people to enter into a surrogacy arrangement 
and will make it less likely that they will. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 
that age limits are set very carefully.  
 
1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 
18. I suggest that 25 would be more appropriate. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 
age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 
they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 
(at the time of conception), in order for the court to have the power to make a parental 
order. 

Do consultees agree? 

OTHER 
 
I am opposed to surrogacy per se and would like to see it banned, because I consider it a 
violation of both women’s and children’s human rights.  
 
At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 
as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 
suggest that 25 years would be more appropriate. 
 
Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  
 
1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 
childhood and has not yet had an opportunity to establish herself as an adult. This means that 
she is particularly vulnerable to coercion and manipulation. There should be a significantly older 
minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 
more appropriate. 
 
Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy 
arrangement is a reasonable thing for them to be doing before they have taken even their first 
steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the new 
pathway. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
 



38 
 

1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 
Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 
not, which types of testing should be required for such arrangements. 

 
Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 
intending to enter into a surrogacy arrangement in the new pathway should be 
required to attend counselling with regard to the implications of entering into that 
arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 
requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 
the surrogate and the intended parents should take independent legal advice on the effect 
of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 
surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 
arrangement to be proceed under the new pathway where a person screened is unsuitable 
for having being convicted of, or received a police caution for, any offence appearing on a 
prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 
person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
 
1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 
 
I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 
 
Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 
understand what pregnancy and childbirth are like and how they will change you until or unless 
you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 
 
I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 
 
Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more 
than four pregnancies. It is abhorrent that female dogs have better protections than women 
would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 
production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 
receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 
relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 
additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 
essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 
entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 
and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 
self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 
above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 
earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 
had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 
means-tested social welfare benefits, how that has been addressed in their 
surrogacy arrangement. 

N/A 
Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 
insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 
ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 
outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 
symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 
significant emotional and relationship difficulties. Infection may complicate healing, and some 
women report long term sequelae from this, such as impaired wound healing.  
 
Haematology conditions should also be considered. Blood loss, for example due to placental 
haemorrhage can be very significant, and potentially result in emergency hysterectomy and 
blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 
screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 
and the fact that some of these may not have been identified yet by researchers is also a real 
risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 
unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 
indication of the gravity of receiving blood products.  
 
No medical intervention is EVER risk free. Receiving multiple blood products in the context of 
Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 
those risks.  
 
Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 
and although the maternal mortality rate is low, it can have significant sequelae, including renal 
failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 
permanent liver damage and retinal detachment resulting in visual impairment.  
 
Each of these conditions have long term consequences for a woman, psychologically, physically 
and emotionally, and may also affect her ability to return to work or care for other children.  
 
Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 
can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 
C section may experience ongoing pain around the scar. Some sources quote this as affecting 
between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 
take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 
multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 
factors, for example parity, smoking history, personal medical history? 
 
Psychiatric conditions are also absent from this list. Complications including depression and 
anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 
depression and post partum psychosis can be fatal, and impact on a woman’s health for many 
years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 
and it does make me wonder how the list of complications was created. I’d also like to know what 
level of haemorrhage would be considered “excessive”. 
 
The wording of the question “should” be able to pay compensation is not the same as being 
mandated to do so. This potentially creates a situation where some “luckier” women would 
receive compensation others would not. 
 
All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 
surrogacy in the UK, as there is in Spain.  
 
1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain.  
 
1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the 
surrogate’s death, including through payment of the cost of life assurance for the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 
nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 
agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 
 
1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 
‘services’. 
 
1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 
the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 
and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 
the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the 
event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 
 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 
to be able to be reduced in the event of a miscarriage or termination, whether such 
provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 
not discussed which they think intended parents should be able to agree to pay to the 
surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as part of 
our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy 
when it is not in their best interests. 
 
The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects 
of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 
the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
 
1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 
on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 
agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 

N/A 
Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 
context to share with us their views on our proposed reforms and consultation questions in 
this chapter. 

N/A 
Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 
a child born through an international surrogacy arrangement as a British citizen and 
obtaining a passport for the child. In particular, we would be interested to hear how long 
the application took after the birth of the child, and any information consultees have about 
causes of delays in the process. 

N/A 
Paragraph 16.52 

 



55 
 

Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international 
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. I therefore strongly disagree with this 
proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In 
particular, we would be interested to hear how long the application took after the birth of 
the child, and any information consultees have of causes of delays in the process. 

N/A 
Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a visa in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the 
birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict 
the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 
disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child 
under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 
 
1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 
surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 
having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 
 
1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 
months of the child’s birth should be removed (regardless of whether the availability of the 
visa is brought within the Rules), if our provisional proposal to remove the time limit on 
applications for parental orders is accepted. 

NO 
 
The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a EU Uniform Format Form in respect of a child born through an 
international surrogacy arrangement, before the child is born. The application will need to 
be completed after the birth of the child. 
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Do consultees agree? 

NO 
 
Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international 
surrogacy arrangement. In particular we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 

N/A 
Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and immigration 
consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 
 
I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is 
possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the 
legal parents of the child in the country of the child’s birth, should also be recognised as 
the child’s legal parents in the UK, without it being necessary for the intended parents to 
apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 
the domestic law and practice in the country in question provides protection against the 
exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 
that provided in UK law. 

Do consultees agree? 

NO 
 
I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 
mother to have legal parenthood and parental responsibility when the child is born and that her 
consent to giving up the child must be given AFTER the child's birth and that the transfer of 
‘parenthood’ should be overseen by the courts or a competent authority on an individual case 
by case basis, with the best interests of the child being the paramount consideration. This is an 
important safeguard against the sale of children and for the protection of the birth mother and I 
believe it should apply equally to international surrogacy arrangements. I therefore strongly 
disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 

N/A 
 
1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 
of the child becoming the subject of a parental order, or its equivalent, in another 
jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 
intended parents to remove the child from the jurisdiction of the UK for this 
purpose and with the approval of the court and, if so, what form should that 
process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be used in 
an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 
civil partner or partner requires reform. 

I do not believe this needs changing. 
Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that only 
one intended parent qualifies.  

Do consultees agree? 

NO 
Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 
take time off work before the birth of the child, whether for the purpose of induced 
lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest under 
Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 
sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law 
or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 
not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 
 
All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 
 
Surrogacy arrangements place additional and complicated pressures on healthcare staff and 
this could reduce the standard of impartial care given to birth mothers and new-borns – 
especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 
reason to be extremely cautious about making changes that will increase the numbers of 
surrogacy births. 
 
It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 
As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 
additional pressure on the NHS.  
 
Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional 
long-term pressures on the NHS and society as a whole. This has not been considered and 
there are no questions about this. 
 
An increase in surrogacy will require an increase in egg donation, which is a risky procedure 
that can have a long-term negative impact on the woman’s health, including premature death. 
Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 
when this isn’t in their best interests and there are worries about eugenics – where egg donors 
are selected on the basis of blonde hair, blue eyes and stereotypical measures of 
‘attractiveness’ for example. 
 
The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the NHS picking up the tab for the 
extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 
society. 
 
At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 
fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 
for prospective parents to indulge their parenting fantasies while denying patients access to 
drugs which are standard of care in other counties. 
 
1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 
England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 
 
All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 
 
The guidance should make it clear that healthcare professionals should be even more alert 
than normal to the possibility that she is being coerced and to ensure that they can speak to her 
alone, including during labour, and that if she changes her mind about who is present in 
consultations, and the labour ward/delivery suite, they must respect her wishes. 
 
1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 
to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 
more likely if substantial payments are involved. 
 
It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 
route by which many women enter prostitution and is a major factor in preventing their exit. 
There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 
is opened up and provides opportunities to make significant amounts of money. 
 
If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 
and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 
a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 
paid surrogacy is a bad idea – and especially for women. 
 
It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 
which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 
Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 
tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 
Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 
the current law where the intended parents are not the legal parents from birth of the 
child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 
counselling from any other costs involved with fertility treatment). 

N/A 
 
1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 
legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 
new pathway. 

N/A 
Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 
Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 
Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 
1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 
Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 
their child(ren), including the cost of fertility treatment, payments to the surrogate 
and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 
arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 
Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 
Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 
decided that surrogacy is a positive thing and so legislation should enable it. This may be 
explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 
interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 
of surrogacy, and lawyers and other organisations who stand to make money from commercial 
surrogacy if it is given the green light. 
 
It seems that the law commissioners did not consider women as a group to be key stakeholders 
in this endeavour. This is a major error, because just as all women are affected by the 
institution of prostitution, so all women will be affected by any opening up of commercial 
surrogacy in this country. 
 
It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 
to break the legal and cultural recognition of the unique bond between birth mother and child – 
and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 
birth are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women.  
 
Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not 
her) financial benefit. This will be a potential risk for thousands of women, which appears to 
have been completely overlooked by the law commissioners. 
 
UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 
be any evidence they have done so, because they have not provided their equality 
considerations and impact assessments. As surrogacy has a very different impact on women 
and children than on adult males, we believe the law commissioners are in breach of equality 
legislation. 
 
The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 
 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 
and those who do not. 

• Foster good relations between people who share a protected characteristic and those 
who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
an impact on the relations between the different generations. Imagine the rage that young 
people may feel when they discover that their ‘parents’ not only bought them but took 
advantage of their birth mothers. 
 
It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 
 
It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 
the UN Special Rapporteur that are designed to guard against the sale of children and the 
exploitation of birth mothers, including: 
 
 The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 
 All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 
 The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 
 Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 
 Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 

 
The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical, etc.  
 
For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no 
way to liberalise surrogacy law that is compliant with obligations under international treaties 
such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 
liberalised.  
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 
 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 

of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 

university), what is the name of your organisation? 

[Name of organisation if relevant.] 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 

organisation? 

(Required – Choose one response) 

• This is a personal response 

If other, please provide details: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 

describes you? 

(Choose one response) 

• Other individual 

5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement email 

when you submit your response. 

6. What is your telephone number? 

Telephone number:  
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7. If you want the information that you provide in response to this consultation to be 

treated as confidential, please explain to us why you regard the information as confidential. 

As explained in our privacy notice, we will take full account of your explanation but cannot 

give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 

allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 

children and the exploitation of birth mothers. These are human rights issues of the utmost 

seriousness and so the arrangements should be overseen by a senior and experienced judge. 

For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 

should continue to be heard by lay justices, or whether they should be allocated to another 

level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 

judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 

exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 

the arrangements should be overseen by a senior and experienced judge. For this reason these 
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cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 

judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 

current allocation rules, or their reform along the lines that we discuss in Consultation 

Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 

duty to consider whether to make an order awarding the intended parents parental 

responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 

Chapter 8 that all intended parents (whether in the new pathway or not) automatically 

acquire parental responsibility if the child is living with or being cared for by them is not 

supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth and that the child’s best interests are the paramount consideration. 

Nothing about the transfer of parental responsibility should be automatic and all options should 

be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 
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Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 

should be reversed, so that a parental order report is released to the parties in the 

proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 

expenses of curators ad litem and reporting officers and, if so, how this should be 

addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 

for a parental order, the court may make any such interim order or orders for 

parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 

child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 

statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 

subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
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I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 

recommendations* and the Hague Convention on the Protection of Children and Cooperation in 

respect of Intercountry Adoption of 1993. These require the birth mother to have legal 

parenthood and parental responsibility when the child is born and that her consent to giving up 

the child must be freely given AFTER the child's birth. I believe that this important safeguard 

against the sale of children and the exploitation of birth mothers should apply equally to 

surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 

all of the implications need to be fully understood. There is no evidence in the consultation paper 

that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 

birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 

mothers prior to the consultation. I do not agree that these claimed wishes alone justify 

measures that contravene the recommendations of the UN Special Rapporteur and the 

provisions of the Hague Convention that are designed to reduce the risk of the sale and 

trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 

condone a system that would require women to deliberately conceive and subsequently give 

birth with the expectation that they would have little or no legal responsibility for the child. The 

rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 

say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 

should be under a duty to keep a record of surrogacy arrangements under the new 

pathway to which they are a party, with such records being retained for a specified 

minimum period. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. 
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1.9 We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 

should apply to traditional surrogacy arrangements with which a regulated surrogacy 

organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 

would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 

traditional, domestic surrogacy arrangement should prevent that arrangement from 

entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 

by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 

within a defined period, with the objection being sent to both the intended parents 

and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 

week. 

Do consultees agree? 
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NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 

legal parenthood at birth and that the birth mother has only a limited time to object. This 

contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 

legal parent at birth and that all decisions involving legal parenthood and parental responsibility 

in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 

with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 

acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 

should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 

child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 

obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 
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parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 

birth of the child that they have no reason to believe that the surrogate has lacked 

capacity at any time during the period in which she had the right to object to the 

intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 

which she has the right to object to the intended parents acquiring legal parenthood, 

the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 

unable to provide the positive consent within the relevant period, the surrogacy 

arrangement should exit the new pathway and the intended parents should be able 

to make an application for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 
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and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 

result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 

should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 

her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 

recommendation* that all decisions involving legal parenthood and parental responsibility in 

surrogacy arrangements should be taken by a court or other competent authority AFTER the 

birth and that the child’s best interests are the paramount consideration. A welfare assessment is 

an absolute requirement if an informed decision is to be made about the child’s best interest. 

Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 

the birth of the child. Much can change in that time.  
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The justification that a welfare assessment after the birth of the child is not necessary because 

parents of children born through the normal process are not subject to such checks does not 

hold. Pregnancy, birth and the post-partum changes are intense physical and existential 

experiences that change you and prime you to love and be sensitive to the new-born child and 

rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 

reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 

physiological and emotional resources, which means she has already made a huge and 

unquantifiable, nearly year-long, commitment to the child. This means her practical and 

emotional commitment to the child is already well-developed, giving her the best chance of 

surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 

and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 

does not in any way prepare you for the practical reality of caring for a new-born child and the 

long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 

under the new pathway, where the surrogate has exercised her right to object to the 

intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 

partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 

financial gain. This risk is likely to increase if he or she does not have legal parenthood or 

parental responsibility for any children born of the arrangement. This is enough reason to reject 

this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 

have an implication for all children, all families because it would set a precedent. It should not be 

introduced without a full assessment of all the implications, including on the rights of mothers and 

children. There is no evidence that the law commissioners have carried out any such 

assessment. 
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1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 

parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 

partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 

arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 

exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 

the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 

birth mother should always be the legal parent of the child at birth and this should not change if 

the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 

being registered as the parents before the expiry of the period allowed for the registration 

of the birth, provided that the intended parents have made a declaration to the effect that 

the relevant criteria for the making of a parental order are satisfied, on registration of the 

stillbirth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 

situation. The birth mother should always be the legal parent of the child at birth and this should 

not change if the child is stillborn and the registration should accurately reflect this. 
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Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 

where the child dies before the making of the parental order, the surrogate should be able 

to consent to the intended parents being registered as the parents before the expiry of the 

period allowed for the registration of the birth, provided that the intended parents have 

made a declaration to the effect that the relevant criteria for the making of a parental order 

are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 

situation. The birth mother should always be the legal parent of the child at birth and if the child 

dies before the parental order, the registration of birth should accurately reflect that the birth 

mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 

whether, where the surrogate dies in childbirth or before the end of the period during which 

she can exercise her right to object, the arrangement should not proceed in the new 

pathway and the intended parents should be required to make an application for a 

parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 

both intended parents die during the surrogate’s pregnancy, the intended parents should 

be registered as the child’s parents on birth, subject to the surrogate not exercising her 

right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 

‘intended parents’ being registered as the legal parents in this situation. The birth mother should 

always be the legal parent of the child at birth and the registration of birth should accurately 

reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 

parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 

interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 

permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 

surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 

possible for the intended parents to be registered as the child’s parents, but that 

there should be a procedure for the surrogate to provide details of the intended 

parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 

arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 

deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 

applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 

there would only be a single applicant for a parental order in respect of the child 

concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 

notice to be given to the potential second intended parent of the application and an 

opportunity given to that party to provide notice of opposition within a brief period 

(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 

she should be required to make his or her own application within a brief period (say 

14 days), otherwise the application of the first intended parent will be determined by 

the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 

mother should be the legal parent at birth and all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth of the child with the best interests of the child being the paramount 

consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 

have proposed, leading to the acquisition of legal parenthood by the intended 

parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 

legal parent and have parental responsibility at birth and all decisions involving legal parenthood 

and parental responsibility in surrogacy arrangements should be taken by a court or other 

competent authority AFTER the birth of the child based on the best interests of the child, as 

recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 

should be amended to provide for the court to have regard to additional specific 

factors in the situation where it is considering the arrangements for a child in the 

context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 

a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 

issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 

recommendation* that the child’s best interest is the paramount consideration. I therefore do not 

believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 

and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 

Regulations) should be further amended to provide for the court to have regard to 

additional specific factors in the situation where it is considering whether to make a 

parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 

order. The welfare checklist provides a comprehensive summary of the issues to be considered 

and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 

child’s best interest is the paramount consideration. I therefore do not believe any other factors 

should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 

amended to add the intended parents to the category of those who can apply for a section 

8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 

and her reproductive capacities in all surrogacy arrangements. The court should therefore 

always have oversight of the arrangements. I am also concerned that there should be no 

liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 

not believe that ‘intended parents’ should be added to the list of those who can apply for a 

section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement outside the new pathway, the intended parents should acquire parental 

responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 

all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 

trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify measures that contravene recommendations of 

the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no legal 

responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 

be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 

and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 

have parental responsibility for the child where the child is living with, or being cared 

for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should acquire parentage or parental responsibility automatically. The birth mother 

should be the legal parent at birth and all decisions involving legal parenthood and parental 

responsibility in surrogacy arrangements should be taken by a court or other competent authority 

AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 

the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 

sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify a measure that contravenes recommendations of 



18 
 

the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no responsibility 

for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 

regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 

surrogate should retain parental responsibility for the child born as a result of the 

arrangement until the expiry of the period during which she can exercise her right to 

object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 

‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, with the 

child’s best interest the paramount consideration. This is the recommendation of the UN Special 

Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 

exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 

responsibility by either the surrogate (or other legal parent), or the intended parents, 

during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 

party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 

legal parenthood and parental responsibility at and after the birth and all subsequent decisions 

involving legal parenthood and parental responsibility should be taken by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 

scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 

independent surrogacy arrangements, to tell us about their experience. In particular, we 

would be interested to hear about any health screening, counselling and legal advice that 

took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 

particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 

for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 

and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 

including the creation, maintenance and operation of necessary policies and 

procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 

making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 

will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 

and will need to continuously seek new business and to convince or coerce more women to act 

as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 

prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 

otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 

facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 

that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 

rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 

offer matching and facilitation services in respect of surrogacy arrangements in the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 

outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 

facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 

organisations that offer matching and facilitation services without being regulated to do so, 

and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 

are provided by – because they would inevitably lead to an increase in surrogacy, which I 

consider a violation of the human rights of both women and children. Offering such services 

should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 

Authority be expanded to include the regulation of regulated surrogacy organisations, and 

oversight of compliance with the proposed legal requirements for the new pathway to legal 

parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 

apply to regulated surrogacy organisations, including which additional or new areas of 

regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 

(subject to the exception we provisionally propose in Consultation Question 88 in relation 

to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 

negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 

because I consider it a violation of the human rights of both women and the child. The idea of 

organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 

Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 

the exploitation of the prostitution of women – which includes deriving any form of benefit from 

women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 

should be removed, with the effect that there will be no restrictions on advertising anything 

that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 

Surrogacy is a violation of the human rights of both women and children, and enabling 

advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 

being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 

this proposal is implemented,  and  are likely present surrogacy ads to female 

students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 

their financial worries. The most disadvantaged young women would be the most vulnerable to 

this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 

we need to protect disadvantaged women from the temptation of renting their wombs. This 

means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 

order in respect of a child born of a surrogacy arrangement has been recorded in the 

Parental Order Register, the child should be able to access his or her original birth 

certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 

result in the intended parents being recorded as parents on the birth certificate, the full 

form of that certificate should make clear that the birth was the result of a surrogacy 

arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should be recorded as parents on the original birth certificate. The birth mother should 

be recorded as the birth mother on the birth certificate and all decisions involving legal 

parenthood and parental responsibility should be taken after the birth by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 

the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 

Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 

to changes to allow for the registration of three parents or for anyone other than the birth mother 

to be recorded as the mother on the original birth certificate. Such proposals could lead to the 

facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 

understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 

been the subject of a parental order should be able to access all the documents contained 

in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 

created to record the identity of the intended parents, the surrogate and the gamete 

donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 

outside the new pathway, provided that the information about who has contributed 

gametes for the conception of the child has been medically verified, and that the 

information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 

conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 

order should record full information about a child’s genetic heritage where available 

and established by DNA or medical evidence, recording the use of an anonymous 

gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. However, should surrogacy take place, it is important that the children have 

access to information about their origins and these proposals seem generally sound, except that 

the information held on gamete donors should also include identifying information – because 

otherwise it trivialises the creation of a child and denies the child the right to know her or his 

genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 

and the intended parents should be recorded in the national register of surrogacy 

arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 

trivialises the creation of a child and denies the child the right to know her or his genetic 

parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 

access the information recorded in the register from the age of 18 for identifying 

information, and 16 for non-identifying information (if such information is included on the 

register), provided that he or she has been given a suitable opportunity to receive 

counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 

access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 

sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 

a surrogacy arrangement to make a request for information to disclose whether a person 

whom he or she is intending to marry, or with whom he or she intends to enter into a civil 

partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 

through, the same surrogate, they should be able to access the register to identify each 

other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 

identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 

carried by a surrogate, and the surrogate’s own child, to access the register to identify 

each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 

whether details of an intended parent who is not a party to the application for a parental 

order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 

in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 

HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 

parent) is not required, namely where a person cannot be found or is incapable of 

giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 

any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 

surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 

intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 

consideration of the child’s welfare throughout his or her life guided by the factors 

set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 

with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 

intended parents or one of the intended parents must be domiciled or habitually resident in 

the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 

domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 

residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 

residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 

reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 

prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 

required to make a declaration in the surrogacy agreement that they intend for the child’s 

home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 

parents, provide gametes for the conception of the child, so that double donation of 

gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 

meaning that there is not an intended parent who is able to provide a gamete due to 

infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 

be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 

domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 

likely to result in an increase in surrogacy. I therefore do not believe that double donation should 

be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 

pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 

cases outside the new pathway, the requirement should not apply, subject to medical 

necessity, if the court determines that the intended parents in good faith began the 

surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 

link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 

necessity, an exception should be made to allow a parental order to be granted to a single 

parent without a genetic link where the intended parent’s former partner provides gametes 

but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 

arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 

and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 

identifying the child’s genetic parents and the surrogate must be provided for entry on the 

national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 

any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 

mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 

agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 

conception of the child, that the genetic link is demonstrated to the court with 

medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 

in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 

order that the identity of the surrogate is entered on the national register of surrogacy 

agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 

parental order. The age of the intended parents should continue to be taken into account 

in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 

women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 

to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 

that society does not condone older people entering a surrogacy arrangement and will make it 

less likely that older people will go ahead with such an arrangement and present the court with a 

fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 

therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 

human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 

consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 

society does not consider it acceptable for older people to enter into a surrogacy arrangement 

and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 

that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 

18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 

age limits are set very carefully. What kind of society would want 18-year olds to believe that it 

would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 

they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 

(at the time of conception), in order for the court to have the power to make a parental 

order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 

violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 

as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 

suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 

childhood and has not yet had an opportunity to establish herself as an adult. This means that 

she is particularly vulnerable to coercion and manipulation. There should be a significantly older 

minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 

more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 

surrogate, and any intended parent providing gametes should be required for the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 

Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 

not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 

pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 

intending to enter into a surrogacy arrangement in the new pathway should be 

required to attend counselling with regard to the implications of entering into that 

arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 

requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 

the surrogate and the intended parents should take independent legal advice on the effect 

of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 

surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 

arrangement to be proceed under the new pathway where a person screened is unsuitable 

for having being convicted of, or received a police caution for, any offence appearing on a 

prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 

person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 

surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 

arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 

understand what pregnancy and childbirth are like and how they will change you until or unless 

you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 

pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 

Even the Kennel Club recognises that female dogs should not be allowed to undertake more 

than four pregnancies. It is abhorrent that female dogs have better protections than women 

would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 

surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 

production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 

receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 

relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 

additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 

essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 

entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 

and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 



43 
 

Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 

self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 

above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 

had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 

means-tested social welfare benefits, how that has been addressed in their 

surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 

compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 

insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 

ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 

haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 

hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 

outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 

symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 

significant emotional and relationship difficulties. Infection may complicate healing, and some 

women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 

haemorrhage can be very significant, and potentially result in emergency hysterectomy and 

blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 

screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 

and the fact that some of these may not have been identified yet by researchers is also a real 

risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 

unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 

indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 

Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 

those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 

and although the maternal mortality rate is low, it can have significant sequelae, including renal 

failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 

permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 

and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 

can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 

C section may experience ongoing pain around the scar. Some sources quote this as affecting 

between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 

take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 

multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 

to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 

factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 

anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 

depression and post partum psychosis can be fatal, and impact on a woman’s health for many 

years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 

and it does make me wonder how the list of complications was created. I’d also like to know what 

level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 

mandated to do so. This potentially creates a situation where some “luckier” women would 

receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 

surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 

compensation to the surrogate’s family in the event of the pregnancy resulting in the 

surrogate’s death, including through payment of the cost of life assurance for the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 

nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 



48 
 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 

agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 

of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 

the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 

and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 

the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 

permits the intended parents to pay the surrogate for her services to be reduced in the 

event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 

to be able to be reduced in the event of a miscarriage or termination, whether such 

provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 

surrogates should be the same, whether the surrogacy follows our new pathway to 

parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 

being used, the only payments that should ever be made are essential and basic expenses for 

which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 

not discussed which they think intended parents should be able to agree to pay to the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 



52 
 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 

intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 

limitations that are placed on payments to surrogates that we should consider as part of 

our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 

are provided. The judge or other competent authority should closely monitor all financial aspects 

of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 

parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 

arrangements, the competent authority should be totally independent and not, for example, an 

agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 

way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 

the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 

on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 

agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 

share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 

context to share with us their views on our proposed reforms and consultation questions in 

this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 

a child born through an international surrogacy arrangement as a British citizen and 

obtaining a passport for the child. In particular, we would be interested to hear how long 

the application took after the birth of the child, and any information consultees have about 

causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 

application process for obtaining registration of a child born from an international 

surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport in international surrogacy arrangements appears to contradict the UN Special 

Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 

children and the protection of the rights of the birth mother. I therefore strongly disagree with this 

proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 

applying for a visa for a child born through an international surrogacy arrangement. In 

particular, we would be interested to hear how long the application took after the birth of 

the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a visa in respect of a child born through an international surrogacy 

arrangement, before the child is born. The application will need to be completed after the 

birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport before the child is born in international surrogacy arrangements appears to contradict 

the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 

the Immigration Rules where the intended parents are not the legal parents of the child 

under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 

surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 

having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 

months of the child’s birth should be removed (regardless of whether the availability of the 

visa is brought within the Rules), if our provisional proposal to remove the time limit on 

applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a EU Uniform Format Form in respect of a child born through an 

international surrogacy arrangement, before the child is born. The application will need to 

be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 

for the child before she or he is born in international surrogacy arrangements appears to 

contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 

the selling and trafficking of children and the protection of the rights of the birth mother. I 

therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 

applying for a EU Uniform Format Form for a child born through an international 

surrogacy arrangement. In particular we would be interested to hear how long the 

application took after the birth of the child, and any information consultees have of 

causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 

comprehensive guide for intended parents explaining the nationality and immigration 

consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 

violation of the human rights of women and children and all the other ways in which it is 

possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 

eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 

children born through international surrogacy arrangements, who are recognised as the 

legal parents of the child in the country of the child’s birth, should also be recognised as 

the child’s legal parents in the UK, without it being necessary for the intended parents to 

apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 

the domestic law and practice in the country in question provides protection against the 

exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 

that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 

Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 

and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 

mother to have legal parenthood and parental responsibility when the child is born and that her 

consent to giving up the child must be given AFTER the child's birth and that the transfer of 

‘parenthood’ should be overseen by the courts or a competent authority on an individual case 

by case basis, with the best interests of the child being the paramount consideration. This is an 

important safeguard against the sale of children and for the protection of the birth mother and I 

believe it should apply equally to international surrogacy arrangements. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 

involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 

of the child becoming the subject of a parental order, or its equivalent, in another 

jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 

intended parents to remove the child from the jurisdiction of the UK for this 

purpose and with the approval of the court and, if so, what form should that 

process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 

trafficking and exploitation. The process should include the same checks as would be used in 

an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 

paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 

civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 

respect of intended parents, and that any such provision should be limited so that only 

one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 

take time off work before the birth of the child, whether for the purpose of induced 

lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 

facilities for any person at work who is a pregnant woman or nursing mother to rest under 

Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 

sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 

employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 

surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 

arrangements are dealt with by the health services, and whether there are reforms to law 

or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 

not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 

wishes or decisions in regards to her lifestyle or medical and health care, including during 

pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 

and being informed on these matters, she can withdraw her consent at any time for any or no 

reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 

this could reduce the standard of impartial care given to birth mothers and new-borns – 

especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 

reason to be extremely cautious about making changes that will increase the numbers of 

surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 

As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 

additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-

term negative effects on the well-being of both of them. This is likely to be the same for birth 

mothers and babies in surrogacy arrangements and so can be expected to place additional 

long-term pressures on the NHS and society as a whole. This has not been considered and 

there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 

that can have a long-term negative impact on the woman’s health, including premature death. 

Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 

when this isn’t in their best interests and there are worries about eugenics – where egg donors 

are selected on the basis of blonde hair, blue eyes and stereotypical measures of 

‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 

issues. There is no question about people’s thoughts about the NHS picking up the tab for the 

extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 

society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 

fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 

for prospective parents to indulge their parenting fantasies while denying patients access to 

drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 

England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 

that the birth mother has the right to change her mind at any time, for any or no reason. 

Healthcare professionals must accept that her wishes are paramount and that the ‘intended 

parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 

medical and health care, including during pregnancy, labour, childbirth and the postpartum 

period. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 

than normal to the possibility that she is being coerced and to ensure that they can speak to her 

alone, including during labour, and that if she changes her mind about who is present in 

consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 

wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 

surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 

to the significant risk that women will be coerced into agreeing to participate in surrogacy 



63 
 

arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 

more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 

and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 

route by which many women enter prostitution and is a major factor in preventing their exit. 

There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 

is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 

prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 

and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 

a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 

paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 

payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 

surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 

which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 

tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 

the current law where the intended parents are not the legal parents from birth of the 

child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 

cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 

counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 

legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 

new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 

independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 

their child(ren), including the cost of fertility treatment, payments to the surrogate 

and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 

arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 

addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 

decided that surrogacy is a positive thing and so legislation should enable it. This may be 

explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 

interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 

of surrogacy, and lawyers and other organisations who stand to make money from commercial 

surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 

in this endeavour. This is a major error, because just as all women are affected by the 

institution of prostitution, so all women will be affected by any opening up of commercial 

surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 

to break the legal and cultural recognition of the unique bond between birth mother and child – 

and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 

birth are a major step in this direction, and are likely to have a significant impact down the line – 

potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 

family members coercing a woman into engaging in commercial surrogacy for their (and not 

her) financial benefit. This will be a potential risk for thousands of women, which appears to 

have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 

(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 

be any evidence they have done so, because they have not provided their equality 

considerations and impact assessments. As surrogacy has a very different impact on women 

and children than on adult males, we believe the law commissioners are in breach of equality 

legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 

due regard to the need to: 

 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 

prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 

and those who do not. 

• Foster good relations between people who share a protected characteristic and those 

who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 

position relative to men’s, and the relationship between the sexes. Any loosening of the laws 

around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 

an impact on the relations between the different generations. Imagine the rage that young 

people may feel when they discover that their ‘parents’ not only bought them but took 

advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 

based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 

confers some kind of human right to surrogacy and the idea that a woman has a human right to 

be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 

the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 

the UN Special Rapporteur that are designed to guard against the sale of children and the 

exploitation of birth mothers, including: 

 

▪ The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 

▪ All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 

▪ The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 

▪ Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 

▪ Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 

being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 

guidelines. There are too many questions, they are too detailed and do not ask the important 

high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 

again from the position of women’s and children’s human rights. If it is found that there is no 

way to liberalise surrogacy law that is compliant with obligations under international treaties 

such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 

liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 

of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 

university), what is the name of your organisation? 

N/A 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 

organisation? 

(Required – Choose one response) 

• This is a personal response X 

• This is a response on behalf of an organisation 

• Other 

If other, please provide details: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 

describes you? 

(Choose one response) 

• Surrogate 

• Intended parent 

• Person born of a surrogacy arrangement 

• Family member of a surrogate 

• Family member of an intended parent 

• Legal practitioner 

• Medical practitioner or counsellor 

• Social worker 

• Academic 

• Other individual X 

5. What is your email address? 

Email address:  
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If you enter your email address then you will automatically receive an acknowledgement email 

when you submit your response. 

6. What is your telephone number? 

Telephone number:  

 

 

7. If you want the information that you provide in response to this consultation to be 

treated as confidential, please explain to us why you regard the information as confidential. 

As explained in our privacy notice, we will take full account of your explanation but cannot 

give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 

allocated to a judge of the High Court; and 

YES 

 

I believe all international surrogacy arrangements pose opportunities for the sale, abuse and 

trafficking of children and the exploitation of birth mothers. These are human rights issues of the 

utmost seriousness and so the arrangements should be overseen by a senior and experienced 

judge. For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  



3 
 

(1) domestic surrogacy cases which continue to require a post-birth parental order 

should continue to be heard by lay justices, or whether they should be allocated to another 

level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 

judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 

exploitation of birth mothers. These are human rights issues of the complete seriousness and so 

the arrangements should be overseen by a senior and experienced judge. For this reason these 

cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 

judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 

current allocation rules, or their reform along the lines that we discuss in Consultation 

Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 

duty to consider whether to make an order awarding the intended parents parental 

responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 

Chapter 8 that all intended parents (whether in the new pathway or not) automatically 

acquire parental responsibility if the child is living with or being cared for by them is not 

supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth and that the child’s best interests are the paramount consideration. 

Nothing about the transfer of parental responsibility should be automatic and all options should 

be open. 
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* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 

 

Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 

should be reversed, so that a parental order report is released to the parties in the 

proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 

expenses of curators ad litem and reporting officers and, if so, how this should be 

addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 

for a parental order, the court may make any such interim order or orders for 

parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 

child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 

statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 
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(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 

subject to the surrogate’s right to object. 

Do consultees agree? 

NO 

 

I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 

recommendations* and the Hague Convention on the Protection of Children and Cooperation in 

respect of Intercountry Adoption of 1993. These require the birth mother to have legal 

parenthood and parental responsibility when the child is born and that her consent to giving up 

the child must be freely given AFTER the child's birth. I believe that this important safeguard 

against the sale of children and the exploitation of birth mothers should apply equally to 

surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 

all of the implications need to be fully understood. There is no evidence in the consultation paper 

that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 

birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 

mothers prior to the consultation. I do not agree that these claimed wishes alone justify 

measures that contravene the recommendations of the UN Special Rapporteur and the 

provisions of the Hague Convention that are designed to reduce the risk of the sale and 

trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 

condone a system that would require women to deliberately conceive and subsequently give 

birth with the expectation that they would have little or no legal responsibility for the child. The 

rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 

say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 

should be under a duty to keep a record of surrogacy arrangements under the new 

pathway to which they are a party, with such records being retained for a specified 

minimum period. 

Do consultees agree? 
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OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. 

 

1.9 We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 

should apply to traditional surrogacy arrangements with which a regulated surrogacy 

organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 

would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 

traditional, domestic surrogacy arrangement should prevent that arrangement from 

entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 

by the intended parents, for a fixed period after the birth of the child;  
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(2) this right to object should operate by the surrogate making her objection in writing 

within a defined period, with the objection being sent to both the intended parents 

and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 

week. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 

legal parenthood at birth and that the birth mother has only a limited time to object. This 

contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 

legal parent at birth and that all decisions involving legal parenthood and parental responsibility 

in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 

with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 

acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 

should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 

child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 

obtain legal parenthood. 



8 
 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 

birth of the child that they have no reason to believe that the surrogate has lacked 

capacity at any time during the period in which she had the right to object to the 

intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 

which she has the right to object to the intended parents acquiring legal parenthood, 

the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 

unable to provide the positive consent within the relevant period, the surrogacy 

arrangement should exit the new pathway and the intended parents should be able 

to make an application for a parental order. 
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Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 

result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 

should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 

her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 

recommendation* that all decisions involving legal parenthood and parental responsibility in 
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surrogacy arrangements should be taken by a court or other competent authority AFTER the 

birth and that the child’s best interests are the paramount consideration. A welfare assessment is 

an absolute requirement if an informed decision is to be made about the child’s best interest. 

Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 

the birth of the child. Much can change in that time.  

 

The justification that a welfare assessment after the birth of the child is not necessary because 

parents of children born through the normal process are not subject to such checks does not 

hold. Pregnancy, birth and the post-partum changes are intense physical and existential 

experiences that change you and prime you to love and be sensitive to the new-born child and 

rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 

reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 

physiological and emotional resources, which means she has already made a huge and 

unquantifiable, nearly year-long, commitment to the child. This means her practical and 

emotional commitment to the child is already well-developed, giving her the best chance of 

surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 

and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 

does not in any way prepare you for the practical reality of caring for a new-born child and the 

long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 

under the new pathway, where the surrogate has exercised her right to object to the 

intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 

partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 

financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
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parental responsibility for any children born of the arrangement. This is enough reason to reject 

this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 

have an implication for all children, all families because it would set a precedent. It should not be 

introduced without a full assessment of all the implications, including on the rights of mothers and 

children. There is no evidence that the law commissioners have carried out any such 

assessment. 

 

1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 

parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 

partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 

arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 

exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 

the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 

birth mother should always be the legal parent of the child at birth and this should not change if 

the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 

being registered as the parents before the expiry of the period allowed for the registration 

of the birth, provided that the intended parents have made a declaration to the effect that 

the relevant criteria for the making of a parental order are satisfied, on registration of the 

stillbirth. 
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Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 

situation. The birth mother should always be the legal parent of the child at birth and this should 

not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 

where the child dies before the making of the parental order, the surrogate should be able 

to consent to the intended parents being registered as the parents before the expiry of the 

period allowed for the registration of the birth, provided that the intended parents have 

made a declaration to the effect that the relevant criteria for the making of a parental order 

are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 

situation. The birth mother should always be the legal parent of the child at birth and if the child 

dies before the parental order, the registration of birth should accurately reflect that the birth 

mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 

whether, where the surrogate dies in childbirth or before the end of the period during which 

she can exercise her right to object, the arrangement should not proceed in the new 

pathway and the intended parents should be required to make an application for a 

parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 

both intended parents die during the surrogate’s pregnancy, the intended parents should 

be registered as the child’s parents on birth, subject to the surrogate not exercising her 

right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 

‘intended parents’ being registered as the legal parents in this situation. The birth mother should 

always be the legal parent of the child at birth and the registration of birth should accurately 

reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 

parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 

interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 

permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 

surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 

possible for the intended parents to be registered as the child’s parents, but that 

there should be a procedure for the surrogate to provide details of the intended 

parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 

arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 

deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 

applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 

there would only be a single applicant for a parental order in respect of the child 

concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 

notice to be given to the potential second intended parent of the application and an 

opportunity given to that party to provide notice of opposition within a brief period 

(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 

she should be required to make his or her own application within a brief period (say 

14 days), otherwise the application of the first intended parent will be determined by 

the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 

mother should be the legal parent at birth and all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth of the child with the best interests of the child being the paramount 

consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 

have proposed, leading to the acquisition of legal parenthood by the intended 

parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 

legal parent and have parental responsibility at birth and all decisions involving legal parenthood 

and parental responsibility in surrogacy arrangements should be taken by a court or other 

competent authority AFTER the birth of the child based on the best interests of the child, as 

recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 

should be amended to provide for the court to have regard to additional specific 

factors in the situation where it is considering the arrangements for a child in the 

context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 

a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 

issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 

recommendation* that the child’s best interest is the paramount consideration. I therefore do not 

believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 

and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 

Regulations) should be further amended to provide for the court to have regard to 

additional specific factors in the situation where it is considering whether to make a 

parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 

order. The welfare checklist provides a comprehensive summary of the issues to be considered 

and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 

child’s best interest is the paramount consideration. I therefore do not believe any other factors 

should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 

amended to add the intended parents to the category of those who can apply for a section 

8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 

and her reproductive capacities in all surrogacy arrangements. The court should therefore 

always have oversight of the arrangements. I am also concerned that there should be no 

liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 

not believe that ‘intended parents’ should be added to the list of those who can apply for a 

section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement outside the new pathway, the intended parents should acquire parental 

responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 

all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 

trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify measures that contravene recommendations of 

the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no legal 

responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 

be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 

and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 

have parental responsibility for the child where the child is living with, or being cared 

for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should acquire parentage or parental responsibility automatically. The birth mother 

should be the legal parent at birth and all decisions involving legal parenthood and parental 

responsibility in surrogacy arrangements should be taken by a court or other competent authority 

AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 

the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 

sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no responsibility 

for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 

regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 

surrogate should retain parental responsibility for the child born as a result of the 

arrangement until the expiry of the period during which she can exercise her right to 

object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 

‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, with the 

child’s best interest the paramount consideration. This is the recommendation of the UN Special 

Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 

exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 

responsibility by either the surrogate (or other legal parent), or the intended parents, 

during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 

party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 

legal parenthood and parental responsibility at and after the birth and all subsequent decisions 

involving legal parenthood and parental responsibility should be taken by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 

scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 

independent surrogacy arrangements, to tell us about their experience. In particular, we 

would be interested to hear about any health screening, counselling and legal advice that 

took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 

particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 

for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 

and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 

including the creation, maintenance and operation of necessary policies and 

procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

none of the above 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 

making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 

will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 

and will need to continuously seek new business and to convince or coerce more women to act 

as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 

prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 

otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 

facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 

that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 

rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 

offer matching and facilitation services in respect of surrogacy arrangements in the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 

outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 

facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 

organisations that offer matching and facilitation services without being regulated to do so, 

and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 

are provided by – because they would inevitably lead to an increase in surrogacy, which I 

consider a violation of the human rights of both women and children. Offering such services 

should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 

Authority be expanded to include the regulation of regulated surrogacy organisations, and 

oversight of compliance with the proposed legal requirements for the new pathway to legal 

parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 

apply to regulated surrogacy organisations, including which additional or new areas of 

regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 

(subject to the exception we provisionally propose in Consultation Question 88 in relation 

to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 

negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 

because I consider it a violation of the human rights of both women and the child. The idea of 

organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 

Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 

the exploitation of the prostitution of women – which includes deriving any form of benefit from 

women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 

should be removed, with the effect that there will be no restrictions on advertising anything 

that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 

Surrogacy is a violation of the human rights of both women and children, and enabling 

advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 

being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 

this proposal is implemented,  and  are likely present surrogacy ads to female 

students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 

their financial worries. The most disadvantaged young women would be the most vulnerable to 

this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 

we need to protect disadvantaged women from the temptation of renting their wombs. This 

means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 

order in respect of a child born of a surrogacy arrangement has been recorded in the 

Parental Order Register, the child should be able to access his or her original birth 

certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 

result in the intended parents being recorded as parents on the birth certificate, the full 

form of that certificate should make clear that the birth was the result of a surrogacy 

arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should be recorded as parents on the original birth certificate. The birth mother should 

be recorded as the birth mother on the birth certificate and all decisions involving legal 

parenthood and parental responsibility should be taken after the birth by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 

the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 

Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 

to changes to allow for the registration of three parents or for anyone other than the birth mother 

to be recorded as the mother on the original birth certificate. Such proposals could lead to the 

facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 

understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 

been the subject of a parental order should be able to access all the documents contained 

in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 

created to record the identity of the intended parents, the surrogate and the gamete 

donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 

outside the new pathway, provided that the information about who has contributed 

gametes for the conception of the child has been medically verified, and that the 

information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 

conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 

order should record full information about a child’s genetic heritage where available 

and established by DNA or medical evidence, recording the use of an anonymous 

gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. However, should surrogacy take place, it is important that the children have 

access to information about their origins and these proposals seem generally sound, except that 

the information held on gamete donors should also include identifying information – because 

otherwise it trivialises the creation of a child and denies the child the right to know her or his 

genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 

and the intended parents should be recorded in the national register of surrogacy 

arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 

trivialises the creation of a child and denies the child the right to know her or his genetic 

parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 

access the information recorded in the register from the age of 18 for identifying 

information, and 16 for non-identifying information (if such information is included on the 

register), provided that he or she has been given a suitable opportunity to receive 

counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 

access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 

sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 

a surrogacy arrangement to make a request for information to disclose whether a person 

whom he or she is intending to marry, or with whom he or she intends to enter into a civil 

partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 

through, the same surrogate, they should be able to access the register to identify each 

other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 

identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 

carried by a surrogate, and the surrogate’s own child, to access the register to identify 

each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 

whether details of an intended parent who is not a party to the application for a parental 

order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 

in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 

HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 

parent) is not required, namely where a person cannot be found or is incapable of 

giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 

any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 

surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 

intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 

consideration of the child’s welfare throughout his or her life guided by the factors 

set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 

with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 

intended parents or one of the intended parents must be domiciled or habitually resident in 

the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 

domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 

residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 

residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 

reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 

prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 

required to make a declaration in the surrogacy agreement that they intend for the child’s 

home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 

parents, provide gametes for the conception of the child, so that double donation of 

gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 

meaning that there is not an intended parent who is able to provide a gamete due to 

infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 

be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 

domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 

likely to result in an increase in surrogacy. I therefore do not believe that double donation should 

be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 

pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 

cases outside the new pathway, the requirement should not apply, subject to medical 

necessity, if the court determines that the intended parents in good faith began the 

surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 

link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 

necessity, an exception should be made to allow a parental order to be granted to a single 

parent without a genetic link where the intended parent’s former partner provides gametes 

but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 

arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 

and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 

identifying the child’s genetic parents and the surrogate must be provided for entry on the 

national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 

any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 

mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 

agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 

conception of the child, that the genetic link is demonstrated to the court with 

medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 

in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 

order that the identity of the surrogate is entered on the national register of surrogacy 

agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 

parental order. The age of the intended parents should continue to be taken into account 

in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 

women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 

to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 

that society does not condone older people entering a surrogacy arrangement and will make it 

less likely that older people will go ahead with such an arrangement and present the court with a 

fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 

therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 

human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 

consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 

society does not consider it acceptable for older people to enter into a surrogacy arrangement 

and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 

that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 

18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 

age limits are set very carefully. What kind of society would want 18-year olds to believe that it 

would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 

they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 

(at the time of conception), in order for the court to have the power to make a parental 

order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 

violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 

as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 

suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 

childhood and has not yet had an opportunity to establish herself as an adult. This means that 

she is particularly vulnerable to coercion and manipulation. There should be a significantly older 

minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 

more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 

surrogate, and any intended parent providing gametes should be required for the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 

Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 

not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 

pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 

intending to enter into a surrogacy arrangement in the new pathway should be 

required to attend counselling with regard to the implications of entering into that 

arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 

requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 

the surrogate and the intended parents should take independent legal advice on the effect 

of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 

surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 

arrangement to be proceed under the new pathway where a person screened is unsuitable 

for having being convicted of, or received a police caution for, any offence appearing on a 

prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 

person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 

surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 

arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 

understand what pregnancy and childbirth are like and how they will change you until or unless 

you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 

pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 

Even the Kennel Club recognises that female dogs should not be allowed to undertake more 

than four pregnancies. It is abhorrent that female dogs have better protections than women 

would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 

surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 

production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 

receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 

relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 

additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 

essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 

entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 

and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 



43 
 

Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 

self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 

above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 

had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 

means-tested social welfare benefits, how that has been addressed in their 

surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 

compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 

insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 

ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 

haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 

hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 

outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 

symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 

significant emotional and relationship difficulties. Infection may complicate healing, and some 

women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 

haemorrhage can be very significant, and potentially result in emergency hysterectomy and 

blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 

screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 

and the fact that some of these may not have been identified yet by researchers is also a real 

risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 

unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 

indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 

Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 

those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 

and although the maternal mortality rate is low, it can have significant sequelae, including renal 

failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 

permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 

and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 

can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 

C section may experience ongoing pain around the scar. Some sources quote this as affecting 

between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 

take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 

multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 

to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 

factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 

anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 

depression and post partum psychosis can be fatal, and impact on a woman’s health for many 

years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 

and it does make me wonder how the list of complications was created. I’d also like to know what 

level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 

mandated to do so. This potentially creates a situation where some “luckier” women would 

receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 

surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 

compensation to the surrogate’s family in the event of the pregnancy resulting in the 

surrogate’s death, including through payment of the cost of life assurance for the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 

nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 

agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 

of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 

the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 

and the death of the surrogate; and/or 

(6) gifts. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 

the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 

permits the intended parents to pay the surrogate for her services to be reduced in the 

event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 

to be able to be reduced in the event of a miscarriage or termination, whether such 

provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 

surrogates should be the same, whether the surrogacy follows our new pathway to 

parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 

being used, the only payments that should ever be made are essential and basic expenses for 

which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 

not discussed which they think intended parents should be able to agree to pay to the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 

intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 

limitations that are placed on payments to surrogates that we should consider as part of 

our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 

are provided. The judge or other competent authority should closely monitor all financial aspects 

of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 

parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 

arrangements, the competent authority should be totally independent and not, for example, an 

agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 

way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 

the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 

on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 

agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 

share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 

context to share with us their views on our proposed reforms and consultation questions in 

this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 

a child born through an international surrogacy arrangement as a British citizen and 

obtaining a passport for the child. In particular, we would be interested to hear how long 

the application took after the birth of the child, and any information consultees have about 

causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 

application process for obtaining registration of a child born from an international 

surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport in international surrogacy arrangements appears to contradict the UN Special 

Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 

children and the protection of the rights of the birth mother. I therefore strongly disagree with this 

proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 

applying for a visa for a child born through an international surrogacy arrangement. In 

particular, we would be interested to hear how long the application took after the birth of 

the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a visa in respect of a child born through an international surrogacy 

arrangement, before the child is born. The application will need to be completed after the 

birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport before the child is born in international surrogacy arrangements appears to contradict 

the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 

the Immigration Rules where the intended parents are not the legal parents of the child 

under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 

surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 

having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 

months of the child’s birth should be removed (regardless of whether the availability of the 

visa is brought within the Rules), if our provisional proposal to remove the time limit on 

applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a EU Uniform Format Form in respect of a child born through an 

international surrogacy arrangement, before the child is born. The application will need to 

be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 

for the child before she or he is born in international surrogacy arrangements appears to 

contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 

the selling and trafficking of children and the protection of the rights of the birth mother. I 

therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 

applying for a EU Uniform Format Form for a child born through an international 

surrogacy arrangement. In particular we would be interested to hear how long the 

application took after the birth of the child, and any information consultees have of 

causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 

comprehensive guide for intended parents explaining the nationality and immigration 

consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 

violation of the human rights of women and children and all the other ways in which it is 

possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 

eligible for the new pathway to parenthood. 

Do consultees agree? 

NO 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 

children born through international surrogacy arrangements, who are recognised as the 

legal parents of the child in the country of the child’s birth, should also be recognised as 

the child’s legal parents in the UK, without it being necessary for the intended parents to 

apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 

the domestic law and practice in the country in question provides protection against the 

exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 

that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 

Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 

and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 

mother to have legal parenthood and parental responsibility when the child is born and that her 

consent to giving up the child must be given AFTER the child's birth and that the transfer of 

‘parenthood’ should be overseen by the courts or a competent authority on an individual case 

by case basis, with the best interests of the child being the paramount consideration. This is an 

important safeguard against the sale of children and for the protection of the birth mother and I 

believe it should apply equally to international surrogacy arrangements. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 

involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 

of the child becoming the subject of a parental order, or its equivalent, in another 

jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 

intended parents to remove the child from the jurisdiction of the UK for this 

purpose and with the approval of the court and, if so, what form should that 

process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 

trafficking and exploitation. The process should include the same checks as would be used in 

an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 

paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 

civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 

respect of intended parents, and that any such provision should be limited so that only 

one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 

take time off work before the birth of the child, whether for the purpose of induced 

lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 

facilities for any person at work who is a pregnant woman or nursing mother to rest under 

Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 

sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 

employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 

surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 

arrangements are dealt with by the health services, and whether there are reforms to law 

or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 

not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 

wishes or decisions in regards to her lifestyle or medical and health care, including during 

pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 

and being informed on these matters, she can withdraw her consent at any time for any or no 

reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 

this could reduce the standard of impartial care given to birth mothers and new-borns – 

especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 

reason to be extremely cautious about making changes that will increase the numbers of 

surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 

As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 

additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-

term negative effects on the well-being of both of them. This is likely to be the same for birth 

mothers and babies in surrogacy arrangements and so can be expected to place additional 

long-term pressures on the NHS and society as a whole. This has not been considered and 

there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 

that can have a long-term negative impact on the woman’s health, including premature death. 

Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 

when this isn’t in their best interests and there are worries about eugenics – where egg donors 

are selected on the basis of blonde hair, blue eyes and stereotypical measures of 

‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 

issues. There is no question about people’s thoughts about the NHS picking up the tab for the 

extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 

society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 

fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 

for prospective parents to indulge their parenting fantasies while denying patients access to 

drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 

England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 

that the birth mother has the right to change her mind at any time, for any or no reason. 

Healthcare professionals must accept that her wishes are paramount and that the ‘intended 

parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 

medical and health care, including during pregnancy, labour, childbirth and the postpartum 

period. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 

than normal to the possibility that she is being coerced and to ensure that they can speak to her 

alone, including during labour, and that if she changes her mind about who is present in 

consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 

wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 

surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 

to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 

more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 

and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 

route by which many women enter prostitution and is a major factor in preventing their exit. 

There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 

is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 

prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 

and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 

a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 

paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 

payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 

surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 

which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 

tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 

the current law where the intended parents are not the legal parents from birth of the 

child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 

cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 

counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 

legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 

new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 

independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 

their child(ren), including the cost of fertility treatment, payments to the surrogate 

and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 

arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 

addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 

decided that surrogacy is a positive thing and so legislation should enable it. This may be 

explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 

interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 

of surrogacy, and lawyers and other organisations who stand to make money from commercial 

surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 

in this endeavour. This is a major error, because just as all women are affected by the 

institution of prostitution, so all women will be affected by any opening up of commercial 

surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 

to break the legal and cultural recognition of the unique bond between birth mother and child – 

and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 

birth are a major step in this direction, and are likely to have a significant impact down the line – 

potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 

family members coercing a woman into engaging in commercial surrogacy for their (and not 

her) financial benefit. This will be a potential risk for thousands of women, which appears to 

have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 

(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 

be any evidence they have done so, because they have not provided their equality 

considerations and impact assessments. As surrogacy has a very different impact on women 

and children than on adult males, we believe the law commissioners are in breach of equality 

legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 

due regard to the need to: 

 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 

prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 

and those who do not. 

• Foster good relations between people who share a protected characteristic and those 

who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 

position relative to men’s, and the relationship between the sexes. Any loosening of the laws 

around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 

an impact on the relations between the different generations. Imagine the rage that young 

people may feel when they discover that their ‘parents’ not only bought them but took 

advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 

based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 

confers some kind of human right to surrogacy and the idea that a woman has a human right to 

be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 

the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 

the UN Special Rapporteur that are designed to guard against the sale of children and the 

exploitation of birth mothers, including: 

 

▪ The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 

▪ All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 

▪ The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 

▪ Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 

▪ Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 

being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 

guidelines. There are too many questions, they are too detailed and do not ask the important 

high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 

again from the position of women’s and children’s human rights. If it is found that there is no 

way to liberalise surrogacy law that is compliant with obligations under international treaties 

such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 

liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 

of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 

university), what is the name of your organisation? 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 

organisation? 

(Required – Choose one response) 

• This is a personal response 

• This is a response on behalf of an organisation 

• Other 

If other, please provide details: 

Personal response 

 

4. If responding to this consultation in a personal capacity, which term below best 

describes you? 

(Choose one response) 

• Surrogate 

• Intended parent 

• Person born of a surrogacy arrangement 

• Family member of a surrogate 

• Family member of an intended parent 

• Legal practitioner 

• Medical practitioner or counsellor 

• Social worker 

• Academic 

Other individual 
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5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement email 

when you submit your response. 

6. What is your telephone number? 

Telephone number:  

 

 

7. If you want the information that you provide in response to this consultation to be 

treated as confidential, please explain to us why you regard the information as confidential. 

As explained in our privacy notice, we will take full account of your explanation but cannot 

give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 

allocated to a judge of the High Court; and 

YES 

 

I strongly feel that international surrogacy arrangements will be exploited for the sale, abuse and 

trafficking of children and the exploitation of birth mothers. These are human rights issues of the 

utmost seriousness and so the arrangements should be overseen by a senior and experienced 

judge. For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 
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Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 

should continue to be heard by lay justices, or whether they should be allocated to another 

level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 

judiciary, which level of the judiciary would be appropriate. 

Surrogacy by its very nature provides opportunities for children to be trafficked and sold and birth 

mothers to be exploited. These are human rights issues of the utmost seriousness and so the 

arrangements should be overseen by a senior and experienced judge. For this reason these 

cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 

judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 

current allocation rules, or their reform along the lines that we discuss in Consultation 

Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 

duty to consider whether to make an order awarding the intended parents parental 

responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 

Chapter 8 that all intended parents (whether in the new pathway or not) automatically 

acquire parental responsibility if the child is living with or being cared for by them is not 

supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth and that the child’s best interests are the paramount consideration. 
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Nothing about the transfer of parental responsibility should be automatic and all options should 

be open. Women should be allowed to change their mind after the birth.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 

 

Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 

should be reversed, so that a parental order report is released to the parties in the 

proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 

expenses of curators ad litem and reporting officers and, if so, how this should be 

addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 

for a parental order, the court may make any such interim order or orders for 

parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 

child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 

statement as to legal parenthood on birth, 
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(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 

subject to the surrogate’s right to object. 

Do consultees agree? 

NO 

 

I completely disagree with this proposal. It contradicts the UN Special Rapporteur’s key 

recommendations* and the Hague Convention on the Protection of Children and Cooperation in 

respect of Intercountry Adoption of 1993. These require the birth mother to have legal 

parenthood and parental responsibility when the child is born and that her consent to giving up 

the child must be freely given AFTER the child's birth. I believe that this important safeguard 

against the sale of children and the exploitation of birth mothers should apply equally to 

surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 

all of the implications need to be fully understood. There is no evidence in the consultation paper 

that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 

birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 

mothers prior to the consultation. I do not agree that these claimed wishes alone justify 

measures that contravene the recommendations of the UN Special Rapporteur and the 

provisions of the Hague Convention that are designed to reduce the risk of the sale and 

trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 

condone a system that would require women to deliberately conceive and subsequently give 

birth with the expectation that they would have little or no legal responsibility for the child. The 

rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 

say they want or not. 

 

I am mystified as to why England & Wales is considering relaxing surrogacy laws when most 

European countries have banned surrogacy in recognition of its overwhelming potential for 

exploitation of vulnerable women and sale and trafficking of children.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 
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1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 

should be under a duty to keep a record of surrogacy arrangements under the new 

pathway to which they are a party, with such records being retained for a specified 

minimum period. 

Do consultees agree? 

N/A 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. 

 

1.9 We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 

should apply to traditional surrogacy arrangements with which a regulated surrogacy 

organisation is involved. 

Do consultees agree? 

N/A 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 

would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 

traditional, domestic surrogacy arrangement should prevent that arrangement from 

entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 
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1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 

by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 

within a defined period, with the objection being sent to both the intended parents 

and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 

week. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 

legal parenthood at birth and that the birth mother has only a limited time to object. This 

contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 

legal parent at birth and that all decisions involving legal parenthood and parental responsibility 

in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 

with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

I am mystified as to why England & Wales is considering relaxing surrogacy laws when most 

European countries have banned surrogacy in recognition of its overwhelming potential for 

exploitation of vulnerable women and sale and trafficking of children.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 
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1.13 We provisionally propose that, where the surrogate objects to the intended parents 

acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 

should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 

child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 

obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

I am mystified as to why England & Wales is considering relaxing surrogacy laws when most 

European countries have banned surrogacy in recognition of its overwhelming potential for 

exploitation of vulnerable women and sale and trafficking of children.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 
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1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 

birth of the child that they have no reason to believe that the surrogate has lacked 

capacity at any time during the period in which she had the right to object to the 

intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 

which she has the right to object to the intended parents acquiring legal parenthood, 

the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 

unable to provide the positive consent within the relevant period, the surrogacy 

arrangement should exit the new pathway and the intended parents should be able 

to make an application for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

I am mystified as to why England & Wales is considering relaxing surrogacy laws when most 

European countries have banned surrogacy in recognition of its overwhelming potential for 

exploitation of vulnerable women and sale and trafficking of children.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 



10 
 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 

result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 

should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 

her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 

recommendation* that all decisions involving legal parenthood and parental responsibility in 

surrogacy arrangements should be taken by a court or other competent authority AFTER the 

birth and that the child’s best interests are the paramount consideration. A welfare assessment is 

an absolute requirement if an informed decision is to be made about the child’s best interest. 

Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 

the birth of the child. Much can change in that time.  

 

The justification that a welfare assessment after the birth of the child is not necessary because 

parents of children born through the normal process are not subject to such checks does not 

hold. Pregnancy, birth and the post-partum changes are intense physical and existential 

experiences that change you and prime you to love and be sensitive to the new-born child and 

rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 

reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 

physiological and emotional resources, which means she has already made a huge and 

unquantifiable, nearly year-long, commitment to the child. This means her practical and 

emotional commitment to the child is already well-developed, giving her the best chance of 

surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 

and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 

does not in any way prepare you for the practical reality of caring for a new-born child and the 

long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 
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Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 

under the new pathway, where the surrogate has exercised her right to object to the 

intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 

partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 

financial gain. This risk is likely to increase if he or she does not have legal parenthood or 

parental responsibility for any children born of the arrangement. This is enough reason to reject 

this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 

have an implication for all children, all families because it would set a precedent. It should not be 

introduced without a full assessment of all the implications, including on the rights of mothers and 

children. There is no evidence that the law commissioners have carried out any such 

assessment. 

 

1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 

parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 

partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 

arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 

exercises her right to object; and 
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(2) the surrogate should be able to consent to the intended parents being registered as 

the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 

birth mother should always be the legal parent of the child at birth and this should not change if 

the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 

being registered as the parents before the expiry of the period allowed for the registration 

of the birth, provided that the intended parents have made a declaration to the effect that 

the relevant criteria for the making of a parental order are satisfied, on registration of the 

stillbirth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 

situation. The birth mother should always be the legal parent of the child at birth and this should 

not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 
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Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 

where the child dies before the making of the parental order, the surrogate should be able 

to consent to the intended parents being registered as the parents before the expiry of the 

period allowed for the registration of the birth, provided that the intended parents have 

made a declaration to the effect that the relevant criteria for the making of a parental order 

are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 

situation. The birth mother should always be the legal parent of the child at birth and if the child 

dies before the parental order, the registration of birth should accurately reflect that the birth 

mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 

whether, where the surrogate dies in childbirth or before the end of the period during which 

she can exercise her right to object, the arrangement should not proceed in the new 

pathway and the intended parents should be required to make an application for a 

parental order. 

N/A 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 

both intended parents die during the surrogate’s pregnancy, the intended parents should 

be registered as the child’s parents on birth, subject to the surrogate not exercising her 

right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 

‘intended parents’ being registered as the legal parents in this situation. The birth mother should 

always be the legal parent of the child at birth and the registration of birth should accurately 

reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 

parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 

interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 

permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 

surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 

possible for the intended parents to be registered as the child’s parents, but that 

there should be a procedure for the surrogate to provide details of the intended 

parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 

arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 

deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 

applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 

there would only be a single applicant for a parental order in respect of the child 

concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 

notice to be given to the potential second intended parent of the application and an 

opportunity given to that party to provide notice of opposition within a brief period 

(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 

she should be required to make his or her own application within a brief period (say 

14 days), otherwise the application of the first intended parent will be determined by 

the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 

mother should be the legal parent at birth and all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth of the child with the best interests of the child being the paramount 

consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 

have proposed, leading to the acquisition of legal parenthood by the intended 

parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 

legal parent and have parental responsibility at birth and all decisions involving legal parenthood 

and parental responsibility in surrogacy arrangements should be taken by a court or other 

competent authority AFTER the birth of the child based on the best interests of the child, as 

recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 

should be amended to provide for the court to have regard to additional specific 

factors in the situation where it is considering the arrangements for a child in the 

context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 

a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 

issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 

recommendation* that the child’s best interest is the paramount consideration. I therefore do not 

believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 

and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 

Regulations) should be further amended to provide for the court to have regard to 

additional specific factors in the situation where it is considering whether to make a 

parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 

order. The welfare checklist provides a comprehensive summary of the issues to be considered 

and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 

child’s best interest is the paramount consideration. I therefore do not believe any other factors 

should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 

amended to add the intended parents to the category of those who can apply for a section 

8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 

and her reproductive capacities in all surrogacy arrangements. The court should therefore 

always have oversight of the arrangements. I am also concerned that there should be no 

liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 

not believe that ‘intended parents’ should be added to the list of those who can apply for a 

section 8 order without leave. 

 

I am mystified as to why England & Wales is considering relaxing surrogacy laws when most 

European countries have banned surrogacy in recognition of its overwhelming potential for 

exploitation of vulnerable women and sale and trafficking of children.  

 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement outside the new pathway, the intended parents should acquire parental 

responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 
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I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 

all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, as 

recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 

trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify measures that contravene recommendations of 

the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no legal 

responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 

be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 

and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 

have parental responsibility for the child where the child is living with, or being cared 

for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should acquire parentage or parental responsibility automatically. The birth mother 

should be the legal parent at birth and all decisions involving legal parenthood and parental 

responsibility in surrogacy arrangements should be taken by a court or other competent authority 

AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 

the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 

sale and trafficking of children and the exploitation of women and their reproductive capacities. 
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I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify a measure that contravenes recommendations of 

the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no responsibility 

for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 

regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 

surrogate should retain parental responsibility for the child born as a result of the 

arrangement until the expiry of the period during which she can exercise her right to 

object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 

‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, with the 

child’s best interest the paramount consideration. This is the recommendation of the UN Special 

Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 

exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  
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(1) whether there is a need for any restriction to be placed on the exercise of parental 

responsibility by either the surrogate (or other legal parent), or the intended parents, 

during the period in which parental responsibility is shared; and 

(2) whether it should operate to restrict the exercise of parental responsibility by the 

party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 

legal parenthood and parental responsibility at and after the birth and all subsequent decisions 

involving legal parenthood and parental responsibility should be taken by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 

scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 

independent surrogacy arrangements, to tell us about their experience. In particular, we 

would be interested to hear about any health screening, counselling and legal advice that 

took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 

particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 

for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 

and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 

including the creation, maintenance and operation of necessary policies and 

procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 

making bodies. 

N/A 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 

will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 

and will need to continuously seek new business and to convince or coerce more women to act 

as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 

prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 

otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 

facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 

that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 

rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 

offer matching and facilitation services in respect of surrogacy arrangements in the new 

pathway. 

Do consultees agree? 

N/A 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 

facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 
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1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 

outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 

facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 

organisations that offer matching and facilitation services without being regulated to do so, 

and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 

are provided by – because they would inevitably lead to an increase in surrogacy, which I 

consider a violation of the human rights of both women and children. Offering such services 

should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 

Authority be expanded to include the regulation of regulated surrogacy organisations, and 

oversight of compliance with the proposed legal requirements for the new pathway to legal 

parenthood. 

Do consultees agree? 

N/A 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy.  

 

1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 

apply to regulated surrogacy organisations, including which additional or new areas of 

regulation should be applied. 

Paragraph 9.117 
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Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 

(subject to the exception we provisionally propose in Consultation Question 88 in relation 

to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 

negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I wholeheartedly disagree with this proposal and the opening up of surrogacy in this country, 

because I consider it a violation of the human rights of both women and the child. The idea of 

organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 

Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 

the exploitation of the prostitution of women – which includes deriving any form of benefit from 

women’s prostitution. 

 

I am mystified as to why England & Wales is considering relaxing surrogacy laws when most 

European countries have banned surrogacy in recognition of its overwhelming potential for 

exploitation of vulnerable women and sale and trafficking of children.  

 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 

should be removed, with the effect that there will be no restrictions on advertising anything 

that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I wholeheartedly disagree with removing the current ban on advertising in respect of surrogacy. 

Surrogacy is a violation of the human rights of both women and children, and enabling 

advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 

being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 

this proposal is implemented,  and  are likely present surrogacy ads to female 

students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 

their financial worries. The most disadvantaged young women would be the most vulnerable to 

this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 

we need to protect disadvantaged women from the temptation of renting their wombs. This 

means that advertising of surrogacy MUST remain banned. 

 

I am mystified as to why England & Wales is considering relaxing surrogacy laws when most 

European countries have banned surrogacy in recognition of its overwhelming potential for 

exploitation of vulnerable women and sale and trafficking of children.  

 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 

order in respect of a child born of a surrogacy arrangement has been recorded in the 

Parental Order Register, the child should be able to access his or her original birth 

certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 

result in the intended parents being recorded as parents on the birth certificate, the full 

form of that certificate should make clear that the birth was the result of a surrogacy 

arrangement. 

Do consultees agree? 

N/A 
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I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should be recorded as parents on the original birth certificate. The birth mother should 

be recorded as the birth mother on the birth certificate and all decisions involving legal 

parenthood and parental responsibility should be taken after the birth by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 

the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 

Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 

to changes to allow for the registration of three parents or for anyone other than the birth mother 

to be recorded as the mother on the original birth certificate. Such proposals could lead to the 

facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 

understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 

been the subject of a parental order should be able to access all the documents contained 

in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 
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1.56 We provisionally propose that a national register of surrogacy arrangements should be 

created to record the identity of the intended parents, the surrogate and the gamete 

donors. 

Do consultees agree? 

YES 

 

1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 

outside the new pathway, provided that the information about who has contributed 

gametes for the conception of the child has been medically verified, and that the 

information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 

conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 

order should record full information about a child’s genetic heritage where available 

and established by DNA or medical evidence, recording the use of an anonymous 

gamete donor if that applies. 

Do consultees agree? 

NA 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. However, should surrogacy take place, it is important that the children have 

access to information about their origins and these proposals seem generally sound, except that 

the information held on gamete donors should also include identifying information – because 

otherwise it trivialises the creation of a child and denies the child the right to know her or his 

genetic parentage. 

Paragraph 10.102 
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Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 

and the intended parents should be recorded in the national register of surrogacy 

arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 

trivialises the creation of a child and denies the child the right to know her or his genetic 

parentage. 

Paragraph 10.104 

 

Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 

access the information recorded in the register from the age of 18 for identifying 

information, and 16 for non-identifying information (if such information is included on the 

register), provided that he or she has been given a suitable opportunity to receive 

counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 

access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 

sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 
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Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 

a surrogacy arrangement to make a request for information to disclose whether a person 

whom he or she is intending to marry, or with whom he or she intends to enter into a civil 

partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 

through, the same surrogate, they should be able to access the register to identify each 

other, if they both wish to do so. 

Do consultees agree? 

YES 

 

1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 

identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 

carried by a surrogate, and the surrogate’s own child, to access the register to identify 

each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 
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Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 

whether details of an intended parent who is not a party to the application for a parental 

order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 

in the register. 

Paragraph 10.128 

 

Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 

HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 

parent) is not required, namely where a person cannot be found or is incapable of 

giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 

any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 

surrogate and any other legal parent, or 
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(b) following a determination by the court that the child should live with the 

intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 

consideration of the child’s welfare throughout his or her life guided by the factors 

set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 

with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 

intended parents or one of the intended parents must be domiciled or habitually resident in 

the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 

domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 

residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 

residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 
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Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 

reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 

prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 

 

Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 

required to make a declaration in the surrogacy agreement that they intend for the child’s 

home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 

parents, provide gametes for the conception of the child, so that double donation of 

gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 

meaning that there is not an intended parent who is able to provide a gamete due to 

infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 

be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 
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1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 

domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 

likely to result in an increase in surrogacy. I therefore do not believe that double donation should 

be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 

pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 

Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 

cases outside the new pathway, the requirement should not apply, subject to medical 

necessity, if the court determines that the intended parents in good faith began the 

surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 

link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 
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Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 

necessity, an exception should be made to allow a parental order to be granted to a single 

parent without a genetic link where the intended parent’s former partner provides gametes 

but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 

 

Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 

arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 

and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 

identifying the child’s genetic parents and the surrogate must be provided for entry on the 

national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 
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I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 

any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 

mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 

agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 

conception of the child, that the genetic link is demonstrated to the court with 

medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 

in the circumstances described in both (1) and (2). 

 

1.81 We provisionally propose that it should be a condition for the application of a parental 

order that the identity of the surrogate is entered on the national register of surrogacy 

agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 

parental order. The age of the intended parents should continue to be taken into account 

in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 

women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 

to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 
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that society does not condone older people entering a surrogacy arrangement and will make it 

less likely that older people will go ahead with such an arrangement and present the court with a 

fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 

therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 

human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 

consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 

society does not consider it acceptable for older people to enter into a surrogacy arrangement 

and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 

that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 

18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 

age limits are set very carefully. What kind of society would want 18-year olds to believe that it 

would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 

they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 
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Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 

(at the time of conception), in order for the court to have the power to make a parental 

order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 

violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 

as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 

should be a significantly older minimum age for entering into a surrogacy arrangement and I 

suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 

childhood and has not yet had an opportunity to establish herself as an adult. This means that 

she is particularly vulnerable to coercion and manipulation. There should be a significantly older 

minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 

more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

Paragraph 12.144 
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Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 

surrogate, and any intended parent providing gametes should be required for the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 

Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 

not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 

pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 

intending to enter into a surrogacy arrangement in the new pathway should be 

required to attend counselling with regard to the implications of entering into that 

arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 

requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 
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Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 

the surrogate and the intended parents should take independent legal advice on the effect 

of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 

 

Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 

surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 

arrangement to be proceed under the new pathway where a person screened is unsuitable 

for having being convicted of, or received a police caution for, any offence appearing on a 

prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 

person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 
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Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 

surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 

arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 

understand what pregnancy and childbirth are like and how they will change you until or unless 

you have had that experience yourself. 

Paragraph 13.95 

 

Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 

pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 

Even the Kennel Club recognises that female dogs should not be allowed to undertake more 

than four pregnancies. It is abhorrent that female dogs have better protections than women 

would have under this proposal. 

Paragraph 13.99 
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Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 

surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 

production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 

receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.16 

 

Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 

relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 
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essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 

 

Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 

additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 

essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 

entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 

and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 

self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 

above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 



45 
 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 

had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 

means-tested social welfare benefits, how that has been addressed in their 

surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 

compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 

insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 

ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 

haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 

hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 

outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 

symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 

significant emotional and relationship difficulties. Infection may complicate healing, and some 

women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 

haemorrhage can be very significant, and potentially result in emergency hysterectomy and 

blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 

screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 

and the fact that some of these may not have been identified yet by researchers is also a real 

risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 

unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 

indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 

Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 

those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 

and although the maternal mortality rate is low, it can have significant sequelae, including renal 

failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 

permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 

and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 

can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 

C section may experience ongoing pain around the scar. Some sources quote this as affecting 

between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 

take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 

multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 

to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 

factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 

anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 

depression and post partum psychosis can be fatal, and impact on a woman’s health for many 

years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 

and it does make me wonder how the list of complications was created. I’d also like to know what 

level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 

mandated to do so. This potentially creates a situation where some “luckier” women would 

receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 

surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 

compensation to the surrogate’s family in the event of the pregnancy resulting in the 

surrogate’s death, including through payment of the cost of life assurance for the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 

nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 

agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 

of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 

the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 

and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 

the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 

permits the intended parents to pay the surrogate for her services to be reduced in the 

event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 

to be able to be reduced in the event of a miscarriage or termination, whether such 

provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 

surrogates should be the same, whether the surrogacy follows our new pathway to 

parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 

being used, the only payments that should ever be made are essential and basic expenses for 

which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 

not discussed which they think intended parents should be able to agree to pay to the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 

intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 

limitations that are placed on payments to surrogates that we should consider as part of 

our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 

are provided. The judge or other competent authority should closely monitor all financial aspects 

of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 

parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 

arrangements, the competent authority should be totally independent and not, for example, an 

agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 

way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 

the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 

on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 

agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 

share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 

context to share with us their views on our proposed reforms and consultation questions in 

this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 

a child born through an international surrogacy arrangement as a British citizen and 

obtaining a passport for the child. In particular, we would be interested to hear how long 

the application took after the birth of the child, and any information consultees have about 

causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 

application process for obtaining registration of a child born from an international 

surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport in international surrogacy arrangements appears to contradict the UN Special 

Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 

children and the protection of the rights of the birth mother. I therefore strongly disagree with this 

proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 

applying for a visa for a child born through an international surrogacy arrangement. In 

particular, we would be interested to hear how long the application took after the birth of 

the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a visa in respect of a child born through an international surrogacy 

arrangement, before the child is born. The application will need to be completed after the 

birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport before the child is born in international surrogacy arrangements appears to contradict 

the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 

the Immigration Rules where the intended parents are not the legal parents of the child 

under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 

surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 

having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 

months of the child’s birth should be removed (regardless of whether the availability of the 

visa is brought within the Rules), if our provisional proposal to remove the time limit on 

applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a EU Uniform Format Form in respect of a child born through an 

international surrogacy arrangement, before the child is born. The application will need to 

be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 

for the child before she or he is born in international surrogacy arrangements appears to 

contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 

the selling and trafficking of children and the protection of the rights of the birth mother. I 

therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 

applying for a EU Uniform Format Form for a child born through an international 

surrogacy arrangement. In particular we would be interested to hear how long the 

application took after the birth of the child, and any information consultees have of 

causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 

comprehensive guide for intended parents explaining the nationality and immigration 

consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 

violation of the human rights of women and children and all the other ways in which it is 

possible for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 

eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 

children born through international surrogacy arrangements, who are recognised as the 

legal parents of the child in the country of the child’s birth, should also be recognised as 

the child’s legal parents in the UK, without it being necessary for the intended parents to 

apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 

the domestic law and practice in the country in question provides protection against the 

exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 

that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 

Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 

and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 

mother to have legal parenthood and parental responsibility when the child is born and that her 

consent to giving up the child must be given AFTER the child's birth and that the transfer of 

‘parenthood’ should be overseen by the courts or a competent authority on an individual case 

by case basis, with the best interests of the child being the paramount consideration. This is an 

important safeguard against the sale of children and for the protection of the birth mother and I 

believe it should apply equally to international surrogacy arrangements. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 

involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 

of the child becoming the subject of a parental order, or its equivalent, in another 

jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 

intended parents to remove the child from the jurisdiction of the UK for this 

purpose and with the approval of the court and, if so, what form should that 

process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 

trafficking and exploitation. The process should include the same checks as would be used in 

an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 

paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 

civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 

respect of intended parents, and that any such provision should be limited so that only 

one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 

take time off work before the birth of the child, whether for the purpose of induced 

lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 

facilities for any person at work who is a pregnant woman or nursing mother to rest under 

Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 

sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 

employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 

surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 

arrangements are dealt with by the health services, and whether there are reforms to law 

or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 

not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 

wishes or decisions in regards to her lifestyle or medical and health care, including during 

pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 

and being informed on these matters, she can withdraw her consent at any time for any or no 

reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 

this could reduce the standard of impartial care given to birth mothers and new-borns – 

especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 

reason to be extremely cautious about making changes that will increase the numbers of 

surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 

As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 

additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-

term negative effects on the well-being of both of them. This is likely to be the same for birth 

mothers and babies in surrogacy arrangements and so can be expected to place additional 

long-term pressures on the NHS and society as a whole. This has not been considered and 

there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 

that can have a long-term negative impact on the woman’s health, including premature death. 

Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 

when this isn’t in their best interests and there are worries about eugenics – where egg donors 

are selected on the basis of blonde hair, blue eyes and stereotypical measures of 

‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 

issues. There is no question about people’s thoughts about the NHS picking up the tab for the 

extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 

society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 

fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 

for prospective parents to indulge their parenting fantasies while denying patients access to 

drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 

England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 

that the birth mother has the right to change her mind at any time, for any or no reason. 

Healthcare professionals must accept that her wishes are paramount and that the ‘intended 

parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 

medical and health care, including during pregnancy, labour, childbirth and the postpartum 

period. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 

than normal to the possibility that she is being coerced and to ensure that they can speak to her 

alone, including during labour, and that if she changes her mind about who is present in 

consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 

wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 

surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 

to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 

more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 

and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 

route by which many women enter prostitution and is a major factor in preventing their exit. 

There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 

is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 

prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 

and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 

a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 

paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 

payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 

surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 

which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 

tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 

the current law where the intended parents are not the legal parents from birth of the 

child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 

cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 

counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 

legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 

new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 

independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 

their child(ren), including the cost of fertility treatment, payments to the surrogate 

and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 

arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 

addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 

decided that surrogacy is a positive thing and so legislation should enable it. This may be 

explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 

interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 

of surrogacy, and lawyers and other organisations who stand to make money from commercial 

surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 

in this endeavour. This is a major error, because just as all women are affected by the 

institution of prostitution, so all women will be affected by any opening up of commercial 

surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 

to break the legal and cultural recognition of the unique bond between birth mother and child – 

and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 

birth are a major step in this direction, and are likely to have a significant impact down the line – 

potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 

family members coercing a woman into engaging in commercial surrogacy for their (and not 

her) financial benefit. This will be a potential risk for thousands of women, which appears to 

have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 

(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 

be any evidence they have done so, because they have not provided their equality 

considerations and impact assessments. As surrogacy has a very different impact on women 

and children than on adult males, we believe the law commissioners are in breach of equality 

legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 

due regard to the need to: 

 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 

prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 

and those who do not. 

• Foster good relations between people who share a protected characteristic and those 

who do not. 

 



69 
 

There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 

position relative to men’s, and the relationship between the sexes. Any loosening of the laws 

around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 

an impact on the relations between the different generations. Imagine the rage that young 

people may feel when they discover that their ‘parents’ not only bought them but took 

advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 

based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 

confers some kind of human right to surrogacy and the idea that a woman has a human right to 

be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 

the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 

the UN Special Rapporteur that are designed to guard against the sale of children and the 

exploitation of birth mothers, including: 

 

▪ The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 

▪ All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 

▪ The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 

▪ Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 

▪ Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 

being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 

guidelines. There are too many questions, they are too detailed and do not ask the important 

high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 

again from the position of women’s and children’s human rights. If it is found that there is no 

way to liberalise surrogacy law that is compliant with obligations under international treaties 

such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 

liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Short Form Questionnaire: Law Commissions’ Surrogacy 

Consultation 
 

 

This form is an extract of the longer form for comments and responses to the Law Commission’s and the 

Scottish Law Commission’s consultation about reforming surrogacy law. If you would like to respond to the 

full version of our consultation questionnaire, please use the online form: https://consult.justice.gov.uk/law-

commission/surrogacy. Please see our websites for further details, and for links to download the full 

consultation paper: https://www.lawcom.gov.uk/project/surrogacy/ and https://www.scotlawcom.gov.uk/law-

reform/law-reform-projects/joint-projects/surrogacy/. 

We have selected 46 questions which may be of particular interest of those with lived experience of 

surrogacy arrangements: surrogates, intended parents, family members and adult children born of 

surrogacy arrangements. You do not need to answer all the questions if you do not want to, and you can 

write as much or as little as you would like in response to our questions.  

Please note that we may publish or disclose information you provide us in response to this 

consultation, including personal information. We ask consultees, when providing their responses, if 

they could avoid including personal identifying information in the text of their response, particularly 

where this may reveal the identities of other people involved in their surrogacy arrangement. 

For more information about how we consult and how we may use responses to the consultation, please see 

page i – ii of the Consultation Paper. 

HOW TO SUBMIT YOUR RESPONSE USING THIS QUESTIONNAIRE 

 

Type your response into the text fields below and then save your completed form. When you have completed 

your response, email the completed form as an attachment to surrogacy@lawcommission.gov.uk.  

The closing date for submitting a response to our consultation is 11 October 2019. 

































1 
 

Short Form Questionnaire: Law Commissions’ Surrogacy 
Consultation 
 

 

This form is an extract of the longer form for comments and responses to the Law Commission’s and the 
Scottish Law Commission’s consultation about reforming surrogacy law. If you would like to respond to the 
full version of our consultation questionnaire, please use the online form: https://consult.justice.gov.uk/law-
commission/surrogacy. Please see our websites for further details, and for links to download the full 
consultation paper: https://www.lawcom.gov.uk/project/surrogacy/ and https://www.scotlawcom.gov.uk/law-
reform/law-reform-projects/joint-projects/surrogacy/. 

We have selected 46 questions which may be of particular interest of those with lived experience of 
surrogacy arrangements: surrogates, intended parents, family members and adult children born of 
surrogacy arrangements. You do not need to answer all the questions if you do not want to, and you can 
write as much or as little as you would like in response to our questions.  

Please note that we may publish or disclose information you provide us in response to this 
consultation, including personal information. We ask consultees, when providing their responses, if 
they could avoid including personal identifying information in the text of their response, particularly 
where this may reveal the identities of other people involved in their surrogacy arrangement. 

For more information about how we consult and how we may use responses to the consultation, please see 
page i – ii of the Consultation Paper. 

HOW TO SUBMIT YOUR RESPONSE USING THIS QUESTIONNAIRE 
 

Type your response into the text fields below and then save your completed form. When you have completed 
your response, email the completed form as an attachment to surrogacy@lawcommission.gov.uk.  

The closing date for submitting a response to our consultation is 11 October 2019. 

































1 

Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the 
deadline of 11 October 2019. 

ABOUT YOU 
1. What is your name? 
Name (Required) 

  
 
2. If you are a member of an organisation (for example, a surrogacy organisation or 
a university), what is the name of your organisation? 
[Name of organisation if relevant.] 
 
3. Are you responding to this consultation in a personal capacity or on behalf of 
your organisation? 
(Required – Choose one response) 

• This is a personal response 
 

 
 
4. If responding to this consultation in a personal capacity, which term below best 
describes you? 
 

• Other individual 
5. What is your email address? 
Email address: 

 
 
 
If you enter your email address then you will automatically receive an acknowledgement 
email when you submit your response. 
6. What is your telephone number? 
Telephone number: 

 
 
7. If you want the information that you provide in response to this consultation to 
be treated as confidential, please explain to us why you regard the information as 
confidential. As explained in our privacy notice, we will take full account of your 
explanation but cannot give an assurance that confidentiality can be maintained in 
all circumstances. 
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Consultation Question 1. 
We invite consultees’ views as to whether, in England and Wales: 

1. all international surrogacy arrangements should continue to be automatically 
allocated to a judge of the High Court; and 

YES 
 
International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 
children and the exploitation of birth mothers. These are human rights issues of the utmost 
seriousness and so the arrangements should be overseen by a senior and experienced judge. For 
this reason these cases should continue to be heard by a judge of the High Court. 

 
2. if international surrogacy arrangements are not automatically allocated to a 

judge of the High Court, circuit judges should be ticketed to hear such 
cases. 

Paragraph 6.42 

 
Consultation Question 2. 
We invite consultees’ views as to whether, in respect of England and Wales 

(1) domestic surrogacy cases which continue to require a post-birth parental 
order should continue to be heard by lay justices, or whether they should be 
allocated to another level of the judiciary; and 
(2) If consultees consider that such cases should be allocated to another level 
of the judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 
exploitation of birth mothers. These are human rights issues of the utmost seriousness and so the 
arrangements should be overseen by a senior and experienced judge. For this reason these 
cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 
judges or higher. 

Paragraph 6.51 

 
Consultation Question 3. 
We invite consultees to provide any evidence that would support either the retention of the 
current allocation rules, or their reform along the lines that we discuss in Consultation 
Questions 1 and 2. 
 

Paragraph 6.53 

 
Consultation Question 4. 
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We provisionally propose that, in England and Wales, the court should be placed under a 
duty to consider whether to make an order awarding the intended parents parental 
responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 
(Note that this provisional proposal would be necessary only if our provisional 
proposal in Chapter 8 that all intended parents (whether in the new pathway or not) 
automatically acquire parental responsibility if the child is living with or being cared 
for by them is not supported by consultees). 

NO 
 
The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth and that the child’s best interests are the paramount consideration. 
Nothing about the transfer of parental responsibility should be automatic and all options should be 
open. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 

 
Consultation Question 5. 
We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 
2010 should be reversed, so that a parental order report is released to the parties in the 
proceedings by default, unless the court directs otherwise. 

Do consultees agree? 
YES 

Paragraph 6.72 

 
Consultation Question 6. 
We invite consultees’ views as to whether they are of the view that, in Scotland: 

3. there is a need for greater consistency and clarity in provisions relating to 
the expenses of curators ad litem and reporting officers and, if so, how this 
should be addressed;   

4. it should be provided by statute that, at the initial hearing or any subsequent 
hearing for a parental order, the court may make any such interim order or 
orders for parental responsibilities and parental rights as it sees fit; and/or 

5. further procedural reform is needed and, if so, what that reform should be. 
 

Paragraph 6.110 

 
Consultation Question 7. 
In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 
child is conceived, where the intended parents and surrogate have: 

6. entered into an agreement including the prescribed information, which will 
include a statement as to legal parenthood on birth, 
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7. complied with procedural safeguards for the agreement, and 
8. met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 
subject to the surrogate’s right to object. 
Do consultees agree? 

NO 
 
I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 
recommendations* and the Hague Convention on the Protection of Children and Cooperation in 
respect of Intercountry Adoption of 1993. These require the birth mother to have legal parenthood 
and parental responsibility when the child is born and that her consent to giving up the child must 
be freely given AFTER the childs birth. I believe that this important safeguard against the sale of 
children and the exploitation of birth mothers should apply equally to surrogacy arrangements, in 
both an international and a domestic context. 
 
This proposal would set a very dangerous precedent for all women, all mothers, all children and all 
of the implications need to be fully understood. There is no evidence in the consultation paper that 
the law commissioners have considered these more general implications fully, if at all. 
 
I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 
birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 
mothers prior to the consultation. I do not agree that these claimed wishes alone justify measures 
that contravene the recommendations of the UN Special Rapporteur and the provisions of the 
Hague Convention that are designed to reduce the risk of the sale and trafficking of children and 
to protect birth mothers. 
 
Bringing a child into the world is a great responsibility and it is not ethical to encourage or condone 
a system that would require women to deliberately conceive and subsequently give birth with the 
expectation that they would have little or no legal responsibility for the child. The rights of the child 
must be prioritised regardless whether that is what some ‘surrogate’ mothers say they want or not. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 
Consultation Question 8. 
We provisionally propose that regulated surrogacy organisations and licensed clinics 
should be under a duty to keep a record of surrogacy arrangements under the new 
pathway to which they are a party, with such records being retained for a specified 
minimum period. 

Do consultees agree? 
OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. 
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We invite consultees’ views as to what the length of that period should be: whether 100 
years or another period. 

Paragraph 8.14 

 
Consultation Question 9. 
We provisionally propose that the prohibition on the use of anonymously donated 
gametes should apply to traditional surrogacy arrangements with which a regulated 
surrogacy organisation is involved. 

Do consultees agree? 
OTHER 
 
I profoundly disagree with the proposal for regulated surrogacy organisations, because they would 
inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 
Consultation Question 10. 
We invite consultees’ views as to whether the use of anonymously donated sperm in a 
traditional, domestic surrogacy arrangement should prevent that arrangement from 
entering into the new pathway. 
I profoundly disagree with the proposals for the ‘new pathway.’ 

Paragraph 8.22 

 
Consultation Question 11. 
We provisionally propose that: 

9. the surrogate should have the right to object to the acquisition of legal 
parenthood by the intended parents, for a fixed period after the birth of the 
child; 

10. this right to object should operate by the surrogate making her objection in 
writing within a defined period, with the objection being sent to both the 
intended parents and the body responsible for the regulation of surrogacy; 
and 

11. the defined period should be the applicable period for birth registration less 
one week. 

Do consultees agree? 
NO 
 
I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 
legal parenthood at birth and that the birth mother has only a limited time to object. This 
contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 
legal parent at birth and that all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements are taken by a court or other competent authority AFTER the birth, with 
the child’s best interests being the paramount consideration. 
 



6 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to give 
the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as the 
most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before the 
expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 
Consultation Question 12. 
We provisionally propose that, where the surrogate objects to the intended parents 
acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 
should no longer be able to proceed in the new pathway, with the result that: 

12. the surrogate will be the legal parent of the child; 
13. if one of the intended parents would, under the current law, be a legal parent 

of the child, then he or she will continue to be a legal parent in these 
circumstances; and 

14. the intended parents would be able to make an application for a parental 
order to obtain legal parenthood. 

Do consultees agree? 
OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 
parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. 
 
The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth and 
with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to give 
the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as the 
most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before the 
expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 
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Paragraph 8.36 

 
Consultation Question 13. 
We provisionally propose that, in the new pathway: 

15. the intended parents should be required to make a declaration on registering 
the birth of the child that they have no reason to believe that the surrogate 
has lacked capacity at any time during the period in which she had the right 
to object to the intended parents acquiring legal parenthood; 

16. if the intended parents cannot provide this declaration then, during the 
period in which she has the right to object to the intended parents acquiring 
legal parenthood, the surrogate should be able to provide a positive consent 
to such acquisition; and 

17. if the intended parents are unable to make this declaration and the surrogate 
is unable to provide the positive consent within the relevant period, the 
surrogacy arrangement should exit the new pathway and the intended 
parents should be able to make an application for a parental order. 

Do consultees agree? 
NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended parents’ 
acquiring legal parenthood automatically at birth unless the birth mother objects. 
 
The birth mother should be the legal parent at birth, along with her husband, spouse or civil 
partner if she has one – and decisions about any subsequent change of legal parenthood and 
parental responsibility must be taken by a court or other competent authority AFTER the birth and 
with the child’s best interest being the paramount consideration, in accordance with the UN 
Special Rapporteur’s recommendations.* 
 
The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to give 
the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as the 
most rapid period of physical, physiological and emotional change that takes place in healthy 
human life. In a normal delivery there might have been significant blood loss leading to anaemia. 
After a Caesarean, to these changes is added all the stress of recovering from major abdominal 
surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 
decision of such huge and life-changing significance at such a time – not to mention following 
through with the practical requirements of putting it in writing and ensuring it is received before the 
expiry of the deadline. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 
Consultation Question 14. 
1.15 We provisionally propose that, in the new pathway, the welfare of the child to be 

born as a result of the surrogacy arrangement: 
(1.15.1) should be assessed in the way set out in Chapter 8 of the current 
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Code of Practice; 
(1.15.2) either the regulated surrogacy organisation or regulated clinic, as 

appropriate, should be responsible for ensuring that this procedure is 
followed; and 

(1.15.3) there should be no requirement for any welfare assessment of the 
child after his or her birth. 

Do consultees agree? 
 
NO 
 
I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 
recommendation* that all decisions involving legal parenthood and parental responsibility in 
surrogacy arrangements should be taken by a court or other competent authority AFTER the birth 
and that the child’s best interests are the paramount consideration. A welfare assessment is an 
absolute requirement if an informed decision is to be made about the child’s best interest. 
Therefore a welfare assessment MUST be made after the child’s birth. 
 
The pre-conception assessment would typically have been carried out more than a year before 
the birth of the child. Much can change in that time. 
 
The justification that a welfare assessment after the birth of the child is not necessary because 
parents of children born through the normal process are not subject to such checks does not hold. 
Pregnancy, birth and the post-partum changes are intense physical and existential experiences 
that change you and prime you to love and be sensitive to the new-born child and rise to the 
challenge of the enormous task of raising him or her to adulthood. For obvious reasons ‘intended 
parents’ do not have this advantage. 
 
In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 
physiological and emotional resources, which means she has already made a huge and 
unquantifiable, nearly year-long, commitment to the child. This means her practical and emotional 
commitment to the child is already well-developed, giving her the best chance of surmounting all 
the difficulties that will inevitably arise over the course of the child’s childhood and adolescence. 
 
The ‘intended parents’ have had no similar experience. The investment of financial resources 
does not in any way prepare you for the practical reality of caring for a new-born child and the long 
road of nurturing and shepherding him or her to adulthood. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 
Consultation Question 15. 
1.1 We provisionally propose that, for a child born as a result of a surrogacy 

arrangement under the new pathway, where the surrogate has exercised her right to 
object to the intended parents’ acquisition of legal parenthood at birth, the 
surrogate’s spouse or civil partner, if any, should not be a legal parent of the child. 
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Do consultees agree? 
NO 
 
I profoundly disagree with the ‘new pathway.’ 
 
There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 
financial gain. This risk is likely to increase if he or she does not have legal parenthood or parental 
responsibility for any children born of the arrangement. This is enough reason to reject this 
proposal. 
 
However, it also represents a significant change in legal parenthood rules and would therefore 
have an implication for all children, all families because it would set a precedent. It should not be 
introduced without a full assessment of all the implications, including on the rights of mothers and 
children. There is no evidence that the law commissioners have carried out any such assessment. 
 
We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 
the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 
parent of the child born as a result of the arrangement. 
YES 
 
The normal legal parenthood rules should apply. This will reduce the risk of spouses and partners 
coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 
Consultation Question 16. 
We provisionally propose that, in the new pathway, where a child born of a surrogacy 
arrangement is stillborn: 

18. the intended parents should be the legal parents of the child unless the 
surrogate exercises her right to object; and 

19. the surrogate should be able to consent to the intended parents being 
registered as the parents before the expiry of the period of the right to 
object. 

Do consultees agree? 
NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended parents’ 
acquiring legal parenthood automatically at birth unless the birth mother objects. The birth mother 
should always be the legal parent of the child at birth and this should not change if the child is 
stillborn. 
 
We provisionally propose that, outside the new pathway, where a child born of a 
surrogacy arrangement is stillborn, the surrogate should be able to consent to the 
intended parents being registered as the parents before the expiry of the period allowed 
for the registration of the birth, provided that the intended parents have made a 
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declaration to the effect that the relevant criteria for the making of a parental order are 
satisfied, on registration of the stillbirth. 

Do consultees agree? 
NO 
 
I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 
situation. The birth mother should always be the legal parent of the child at birth and this should 
not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 

 
Consultation Question 17. 
We provisionally propose that, for surrogacy arrangements outside the new pathway, 
where the child dies before the making of the parental order, the surrogate should be able 
to consent to the intended parents being registered as the parents before the expiry of the 
period allowed for the registration of the birth, provided that the intended parents have 
made a declaration to the effect that the relevant criteria for the making of a parental order 
are satisfied, on registration of the birth. 

Do consultees agree? 
NO 
 
I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 
situation. The birth mother should always be the legal parent of the child at birth and if the child 
dies before the parental order, the registration of birth should accurately reflect that the birth 
mother was the legal parent. 

Paragraph 8.79 

 
Consultation Question 18. 
For surrogacy arrangements in the new pathway, we invite consultees’ views as to 
whether, where the surrogate dies in childbirth or before the end of the period during 
which she can exercise her right to object, the arrangement should not proceed in the new 
pathway and the intended parents should be required to make an application for a 
parental order. 
OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 
We provisionally propose that, for surrogacy arrangements in the new pathway, where 
both intended parents die during the surrogate’s pregnancy, the intended parents should 
be registered as the child’s parents on birth, subject to the surrogate not exercising her 
right to object within the defined period. 

Do consultees agree? 
NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 
‘intended parents’ being registered as the legal parents in this situation. The birth mother should 
always be the legal parent of the child at birth and the registration of birth should accurately reflect 
this. 
 
We invite consultees’ views as to whether, for surrogacy arrangements outside the new 
pathway, where both intended parents die during the surrogate’s pregnancy or before a 
parental order is made: 

20. it should be competent for an application to be made, by a person who 
claims an interest under section 11(3)(a) of the Children (Scotland) Act 
1995, or who would be permitted to apply for an order under section 8 of the 
Children Act 1989: 
1. for an order for appointment as guardian of the child, and 
2. for a parental order in the name of the intended parents, subject to the 

surrogate’s consent; or 
21. the surrogate should be registered as the child’s mother and it should not be 

possible for the intended parents to be registered as the child’s parents, but 
that there should be a procedure for the surrogate to provide details of the 
intended parents, and, if relevant, gamete donors, for entry onto the register 
of surrogacy arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 
deceased – so option (2) is preferable. 

Paragraph 8.81 

 
Consultation Question 20. 
We provisionally propose that, where an application is made for a parental order by a sole 
applicant under section 54A: 

22. the applicant should have to make a declaration that it was always intended 
that there would only be a single applicant for a parental order in respect of 
the child concerned or to supply the name and contact details of the other 
intended parent; 

23. if details of another intended parent are supplied, a provision should be 
made for notice to be given to the potential second intended parent of the 
application and an opportunity given to that party to provide notice of 
opposition within a brief period (of, say, 14 to 21 days); and 

24. if the second intended parent gives notice of his or her intention to oppose, 
he or she should be required to make his or her own application within a 
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brief period (say 14 days), otherwise the application of the first intended 
parent will be determined by the court. 

Do consultees agree? 
YES 

Paragraph 8.86 

 
Consultation Question 21. 
We invite consultees’ views as to: 

25. a temporary three-parent model of legal parenthood in surrogacy cases; and 
26. how the legal parenthood of the surrogate should be extinguished in this 

model. 
I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 
mother should be the legal parent at birth and all decisions involving legal parenthood and 
parental responsibility in surrogacy arrangements should be taken by a court or other competent 
authority AFTER the birth of the child with the best interests of the child being the paramount 
consideration, as recommended by the UN Special Rapporteur.* 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 
Consultation Question 22. 
We invite consultees’ views: 

27. as to whether there should be any additional oversight in the new pathway 
that we have proposed, leading to the acquisition of legal parenthood by the 
intended parents at birth; and 

28. if so, as to whether should this oversight be: 
1. administrative, or 
2. judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 
legal parent and have parental responsibility at birth and all decisions involving legal parenthood 
and parental responsibility in surrogacy arrangements should be taken by a court or other 
competent authority AFTER the birth of the child based on the best interests of the child, as 
recommended by the UN Special Rapporteur.* 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 
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Consultation Question 23. 
In respect of England and Wales, we invite consultees’ views as to: 

29. whether the welfare checklist, contained in section 1(3) of the Children Act 
1989, should be amended to provide for the court to have regard to 
additional specific factors in the situation where it is considering the 
arrangements for a child in the context of a dispute about a surrogacy 
arrangement; and 

30. if so, as to what those additional factors should be. 
The child’s best interests should drive all decisions about the child in the event of a dispute about 
a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the issues 
to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 
recommendation* that the child’s best interest is the paramount consideration. I therefore do not 
believe any other factors should be added. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.120 

 
Consultation Question 24. 
In respect of England and Wales, we invite consultees’ views: 

31. as to whether the checklist, contained in section 1(4) of the ACA 2002 (as 
applied and modified by regulation 2 and paragraph 1 of Schedule 1 of the 
2018 Regulations) should be further amended to provide for the court to 
have regard to additional specific factors in the situation where it is 
considering whether to make a parental order; and 

32. what those additional factors should be. 
The child’s best interests should drive all decisions when considering whether to make a parental 
order. The welfare checklist provides a comprehensive summary of the issues to be considered 
and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 
child’s best interest is the paramount consideration. I therefore do not believe any other factors 
should be added. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 
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Consultation Question 25. 
We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 
amended to add the intended parents to the category of those who can apply for a section 
8 order without leave. 
NO 
 
There are real risks of the sale and trafficking of children and of exploitation of the birth mother 
and her reproductive capacities in all surrogacy arrangements. The court should therefore always 
have oversight of the arrangements. I am also concerned that there should be no liberalisation of 
the law on surrogacy because of the potential human rights abuses involved. I do not believe that 
‘intended parents’ should be added to the list of those who can apply for a section 8 order without 
leave. 

Paragraph 8.123 

 
Consultation Question 26. 
We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement outside the new pathway, the intended parents should acquire parental 
responsibility automatically where: 

33. the child is living with them or being cared for by them; and 
34. they intend to apply for a parental order. 

Do consultees agree? 
NO 
 
I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 
all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, as 
recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and trafficking 
of children and the exploitation of women and their reproductive capacities. 
 
I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify measures that contravene recommendations of the 
UN Special Rapporteur and the provisions of the Hague Convention that are designed to reduce 
the risk of the sale and trafficking of children. 
 
Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no legal 
responsibility for that child – other than a temporary right to ‘object’. The rights of the child must be 
prioritised regardless whether that is what some birth mothers say they wish. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 
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Consultation Question 27. 
We provisionally propose that, where a child is born as a result of a surrogacy 
arrangement in the new pathway: 

35. the intended parents should acquire parental responsibility on the birth of 
the child; and 

36. if the surrogate exercises her right to object, the intended parents should 
continue to have parental responsibility for the child where the child is living 
with, or being cared for by, them, and they intend to apply for a parental 
order. 

Do consultees agree? 
NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should acquire parentage or parental responsibility automatically. The birth mother should 
be the legal parent at birth and all decisions involving legal parenthood and parental responsibility 
in surrogacy arrangements should be taken by a court or other competent authority AFTER the 
birth of the child, with the child’s best interest the paramount consideration. This is the 
recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 
and trafficking of children and the exploitation of women and their reproductive capacities. 
 
I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 
is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 
consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 
reduce the risk of the sale and trafficking of children. 
 
Bringing a child into the world is a great responsibility and it is not ethical to condone a system 
that would require women to give birth with the expectation that they would have no responsibility 
for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 
regardless whether that is what some birth mothers say they wish. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 
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Consultation Question 28. 
We provisionally propose that, for surrogacy arrangements within the new pathway, the 
surrogate should retain parental responsibility for the child born as a result of the 
arrangement until the expiry of the period during which she can exercise her right to 
object, assuming that she does not exercise her right to object. 

Do consultees agree? 
OTHER 
 
I agree that the birth mother should have parental responsibility for the child but NOT that the 
‘intended parents’ should get automatic legal parenthood and parental responsibility. 
 
All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 
should be taken by a court or other competent authority AFTER the birth of the child, with the 
child’s best interest the paramount consideration. This is the recommendation of the UN Special 
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 
exploitation of women and their women’s reproductive capacities. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 
Consultation Question 29. 
For all surrogacy arrangements, we invite consultees’ views as to: 

37. whether there is a need for any restriction to be placed on the exercise of 
parental responsibility by either the surrogate (or other legal parent), or the 
intended parents, during the period in which parental responsibility is 
shared; and 

38. whether it should operate to restrict the exercise of parental responsibility by 
the party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have legal 
parenthood and parental responsibility at and after the birth and all subsequent decisions involving 
legal parenthood and parental responsibility should be taken by a court or other competent 
authority, with the child’s best interest the paramount consideration. This is the recommendation of 
the UN Special Rapporteur* and has the aim of reducing the risk of the sale and trafficking of 
children and the exploitation of women and their reproductive capacities. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 
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Consultation Question 30. 
We provisionally propose that traditional surrogacy arrangements should fall within the 
scope of the new pathway. 

Do consultees agree? 
OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 
Consultation Question 31. 
We invite the views of independent surrogates, and intended parents who have used 
independent surrogacy arrangements, to tell us about their experience. In particular, we 
would be interested to hear about any health screening, counselling and legal advice that 
took place. 
N/A 

Paragraph 9.35 

 
Consultation Question 32. 
We invite consultees’ views as to whether independent surrogacy arrangements should 
be brought within the scope of the new pathway. 
I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 
 
We invite consultees’ views as to how independent surrogacy arrangements might be 
brought within the scope of the new pathway. 
I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 
binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 
Consultation Question 33. 
We provisionally propose that: 

39. there should be regulated surrogacy organisations; 
NO 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 

40. there should be no requirement for a regulated surrogacy organisation to 
take a particular form; and 

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 

41. each surrogacy organisation should be required to appoint an individual 
responsible for ensuring that the organisation complies with regulation. 

Do consultees agree? 
OTHER 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.61 
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Consultation Question 34. 
We provisionally propose that the person responsible must be responsible for: 

42. representing the organisation to, and liaising with, the regulator; 
43. managing the regulated surrogacy organisation with sufficient care, 

competence and skill; 
44. ensuring the compliance of the organisation with relevant law and 

regulation, including the creation, maintenance and operation of necessary 
policies and procedures; 

45. training any staff, including that of the person responsible; and 
46. providing data to the regulator and to such other person as required by law. 

Do consultees agree? 
LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 
 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 
We invite consultees to identify any other responsibilities which a responsible individual 
should have. 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 
 
We invite consultees’ views as to what experience, skills and qualifications a person 
responsible for a surrogacy organisation should have. 
I disagree with this proposal because regulated surrogacy organisations would sanction and 
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 
be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 
We provisionally propose that regulated surrogacy organisations should be non-profit 
making bodies. 

Do consultees agree? 
OTHER 
 
I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and would 
drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they will 
inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) and will 
need to continuously seek new business and to convince or coerce more women to act as 
‘surrogates.’ 
 
Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 
prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 
otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 
Consultation Question 36. 
We invite consultees’ views as to what should be included in the definition of matching 
and facilitation services. 
I disagree with organisations being able to provide matching and facilitation services, because that 
would inevitably lead to an increase in surrogacy, which I consider a violation of the human rights 
of both women and children. 

Paragraph 9.94 

 
Consultation Question 37. 
We provisionally propose that only regulated surrogacy organisations should be able to 
offer matching and facilitation services in respect of surrogacy arrangements in the new 
pathway. 

Do consultees agree? 
OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated surrogacy 
organisations or any other organisations being able to provide matching and facilitation services 
for any type of surrogacy, because that would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. 
  
We invite consultees’ views as to whether only regulated surrogacy organisations should 
be able to offer matching and facilitation services in respect of surrogacy arrangements 
outside the new pathway. 
I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated surrogacy 
organisations or any other organisations being able to provide matching and facilitation services 
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for any type of surrogacy, because that would inevitably lead to an increase in surrogacy, which I 
consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 
Consultation Question 38. 
We invite consultees’ views as to the sanctions that should be available against 
organisations that offer matching and facilitation services without being regulated to do so, 
and whether these should be criminal, civil or regulatory. 
I do not accept that matching and facilitation services should be allowed – regardless who they 
are provided by – because they would inevitably lead to an increase in surrogacy, which I consider 
a violation of the human rights of both women and children. Offering such services should be a 
criminal offence. 

Paragraph 9.97 

 
Consultation Question 39. 
We provisionally propose that the remit of the Human Fertilisation and Embryology 
Authority be expanded to include the regulation of regulated surrogacy organisations, and 
oversight of compliance with the proposed legal requirements for the new pathway to 
legal parenthood. 

Do consultees agree? 
OTHER 
 
I disagree with the proposal for regulated surrogacy organisations because they would sanction 
surrogacy, which I consider a violation of the human rights of both women and children, and would 
drive an increase in surrogacy. 
 
If consultees agree, we invite their views as to how the Authority’s Code of Practice 
should apply to regulated surrogacy organisations, including which additional or new 
areas of regulation should be applied. 

Paragraph 9.117 

 
Consultation Question 40. 
We provisionally propose that surrogacy agreements should remain unenforceable 
(subject to the exception we provisionally propose in Consultation Question 88 in relation 
to financial terms). 

Do consultees agree? 
YES 

Paragraph 9.129 
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Consultation Question 41. 
We provisionally propose that there should be no prohibition against charging for 
negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 
NO 
 
I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 
because I consider it a violation of the human rights of both women and the child. The idea of 
organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 
Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits the 
exploitation of the prostitution of women – which includes deriving any form of benefit from 
women’s prostitution. 

Paragraph 9.135 

 
Consultation Question 42. 
We provisionally propose that the current ban on advertising in respect of surrogacy 
should be removed, with the effect that there will be no restrictions on advertising anything 
that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 
NO 
 
I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 
Surrogacy is a violation of the human rights of both women and children, and enabling advertising 
sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 
 
At this time of increasing poverty and inequality, it would be unethical to promote the idea that 
being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 
this proposal is implemented,  and  are likely present surrogacy ads to female 
students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 
their financial worries. The most disadvantaged young women would be the most vulnerable to 
this idea and it is doubtful it would ever truly be in her best interest. 
 
Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 
we need to protect disadvantaged women from the temptation of renting their wombs. This means 
that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 
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Consultation Question 43. 
We provisionally propose that, in England and Wales, where the making of a parental 
order in respect of a child born of a surrogacy arrangement has been recorded in the 
Parental Order Register, the child should be able to access his or her original birth 
certificate at the age of 18. 

Do consultees agree? 
YES 

Paragraph 10.80 

 
Consultation Question 44. 
We provisionally propose that where children are born of surrogacy arrangements that 
result in the intended parents being recorded as parents on the birth certificate, the full 
form of that certificate should make clear that the birth was the result of a surrogacy 
arrangement. 

Do consultees agree? 
OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 
parents’ should be recorded as parents on the original birth certificate. The birth mother should be 
recorded as the birth mother on the birth certificate and all decisions involving legal parenthood 
and parental responsibility should be taken after the birth by a court or other competent authority, 
with the child’s best interest the paramount consideration. This is the recommendation of the UN 
Special Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and 
the exploitation of women and their reproductive capacities. 
 
However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 
the certificate should make clear that the birth was the result of a surrogacy arrangement. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 
Consultation Question 45. 
We invite consultees’ views as to whether the birth registration system in England and 
Wales requires reform and, if so, which reforms they would like to see. 
I do not consider the birth registration system to be in need for reform. I am particularly opposed to 
changes to allow for the registration of three parents or for anyone other than the birth mother to 
be recorded as the mother on the original birth certificate. Such proposals could lead to the 
facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 
understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 
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Consultation Question 46. 
We provisionally propose that, in England and Wales, from the age of 18, a child who has 
been the subject of a parental order should be able to access all the documents contained 
in the court’s file for those parental order proceedings. 

Do consultees agree? 
YES 

Paragraph 10.89 

 
Consultation Question 47. 
We provisionally propose that a national register of surrogacy arrangements should be 
created to record the identity of the intended parents, the surrogate and the gamete 
donors. 

Do consultees agree? 
YES 
 
We provisionally propose that: 

47. the register should be maintained by the Authority; 
48. the register should record information for all surrogacy arrangements, 

whether in or outside the new pathway, provided that the information about 
who has contributed gametes for the conception of the child has been 
medically verified, and that the information should include: 
1. identifying information about all the parties to the surrogacy 

arrangement, and 
2. non-identifying information about those who have contributed gametes to 

the conception of the child; and 
49. to facilitate the record of this information, the application form/petition for a 

parental order should record full information about a child’s genetic heritage 
where available and established by DNA or medical evidence, recording the 
use of an anonymous gamete donor if that applies. 

Do consultees agree? 
OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 
organisations. However, should surrogacy take place, it is important that the children have access 
to information about their origins and these proposals seem generally sound, except that the 
information held on gamete donors should also include identifying information – because 
otherwise it trivialises the creation of a child and denies the child the right to know her or his 
genetic parentage. 

Paragraph 10.102 
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Consultation Question 48. 
We invite consultees’ views as to whether non-identifying information about the surrogate 
and the intended parents should be recorded in the national register of surrogacy 
arrangements and available for disclosure to a child born of a surrogacy arrangement. 
I agree but with the proviso that all the information should be identifying – because otherwise it 
trivialises the creation of a child and denies the child the right to know her or his genetic 
parentage. 

Paragraph 10.104 

 
Consultation Question 49. 
We provisionally propose that a child born of a surrogacy arrangement should be able to 
access the information recorded in the register from the age of 18 for identifying 
information, and 16 for non-identifying information (if such information is included on the 
register), provided that he or she has been given a suitable opportunity to receive 
counselling about the implications of compliance with this request. 

Do consultees agree? 
YES 
 
We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 
whether the information is identifying or non-identifying respectively) should be able to 
access the information in the register and, if so, in which circumstances: 

50. where his or her legal parents have consented; 
51. if he or she has received counselling and the counsellor judges that he or 

she is sufficiently mature to receive this information; and/or 
52. in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 
Paragraph 10.110 

 
Consultation Question 50. 
We invite consultees’ views as to whether there should be any provision for those born of 
a surrogacy arrangement to make a request for information to disclose whether a person 
whom he or she is intending to marry, or with whom he or she intends to enter into a civil 
partnership or intimate physical relationship, was carried by the same surrogate. 
YES, this should be possible. 

Paragraph 10.114 

 
Consultation Question 51. 
We provisionally propose that where two people are born to, and genetically related 
through, the same surrogate, they should be able to access the register to identify each 
other, if they both wish to do so. 

Do consultees agree? 
YES 
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We invite consultees’ views as to whether there should be provision to allow people born 
to the same surrogate – but who are not genetically related – to access the register to 
identify each other, if they both wish to do so. 
YES, I agree. 

Paragraph 10.121 

 
Consultation Question 52. 
We invite consultees’ views as to whether provision should be made to allow a person 
carried by a surrogate, and the surrogate’s own child, to access the register to identify 
each other, if they both wish to do so: 

53. if they are genetically related through the surrogate; and/or 
54. if they are not genetically related through the surrogate. 

YES to both (1) and (2) 
Paragraph 10.123 

 
Consultation Question 53. 
For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 
whether details of an intended parent who is not a party to the application for a parental 
order should be recorded in the register. 
The intended parent who is not a party to the application for a parental order should be recorded 
in the register. 

Paragraph 10.128 

 
Consultation Question 54. 
We provisionally propose that the six month time limits in sections 54 and 54A of the 
HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 
NO 
 
The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 
Consultation Question 55. 
We provisionally propose that: 

55. the current circumstances in which the consent of the surrogate (and any 
other legal parent) is not required, namely where a person cannot be found 
or is incapable of giving agreement, should continue to be available; 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 
 

56. the court should have the power to dispense with the consent of the 
surrogate, and any other legal parent of the child, in the following 
circumstances: 
1. where the child is living with the intended parents, with the consent of the 

surrogate and any other legal parent, or 
2. following a determination by the court that the child should live with the 

intended parents; and 
57. the court’s power to dispense with consent should be subject to the 

paramount consideration of the child’s welfare throughout his or her life 
guided by the factors set out in section 1 of the Adoption and Children Act 
2002 and, in Scotland, in line with the section 14(3) of the Adoption and 
Children (Scotland) Act 2007. 

Do consultees agree? 
NO 
 
I disagree with this because it is a violation of women’s rights and would increase the risk of child 
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 
as an option when a parental order is not possible. 

Paragraph 11.58 

 
Consultation Question 56. 
We provisionally propose that, both for a parental order and in the new pathway, the 
intended parents or one of the intended parents must be domiciled or habitually resident 
in the UK, Channel Islands or Isle of Man. 

Do consultees agree? 
NO 
 
I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 
domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 
 
We invite consultees’ views as to whether there should be any additional conditions 
imposed on the test of habitual residence, for example, a qualifying period of habitual 
residence required to satisfy the test. 
I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 
residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 
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Consultation Question 57. 
We invite consultees’ views on whether: 

58. the qualifying categories of relationship in section 54(2) of the HFEA 2008 
should be reformed and, if so, how; or 

59. the requirement should be removed, subject to two persons who are within 
the prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 
Paragraph 12.29 

 
Consultation Question 58. 
We provisionally propose that to use the new pathway, intended parents should be 
required to make a declaration in the surrogacy agreement that they intend for the child’s 
home to be with them. 

Do consultees agree? 
OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 12.34 

 
Consultation Question 59. 
We provisionally propose that the new pathway – 

60. should not impose a requirement that the intended parent, or one of the 
intended parents, provide gametes for the conception of the child, so that 
double donation of gametes is permitted, but 

61. that double donation should only be permitted in cases of medical necessity, 
meaning that there is not an intended parent who is able to provide a 
gamete due to infertility. 

Do consultees agree? 
NO 
 
I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 
be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 
 
We invite consultees’ views as to whether double donation should be permitted under the 
parental order pathway (to the same extent that it may be permitted in the new pathway) 
in domestic surrogacy arrangements. 
I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 
likely to result in an increase in surrogacy. I therefore do not believe that double donation should 
be permitted under the parental order pathway in domestic surrogacy arrangements. 
 
We provisionally propose that the requirement that the intended parent or one of the 
intended parents contribute gametes to the conception of the child in the parental order 
pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 
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YES 
Paragraph 12.64 

 
Consultation Question 60. 
We provisionally propose that if the requirement for a genetic link is retained for domestic 
cases outside the new pathway, the requirement should not apply, subject to medical 
necessity, if the court determines that the intended parents in good faith began the 
surrogacy arrangement in the new pathway but were required to apply for a parental 
order. 

Do consultees agree? 
NO 
 
I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 
link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 
Consultation Question 61. 
We provisionally propose that if double donation is permitted only in cases of medical 
necessity, an exception should be made to allow a parental order to be granted to a single 
parent without a genetic link where the intended parent’s former partner provides gametes 
but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 
NO 
 
I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 

 
Consultation Question 62. 
We invite consultees’ views as to whether there should be a requirement that a surrogacy 
arrangement has been used because of medical necessity: 

62. for cases under the new pathway to parenthood; and/or 
63. for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 
and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’ 
 
We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 
introduced, should be defined and assessed. 
I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 
Consultation Question 63. 
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We provisionally propose that in order to use the new pathway to parenthood, information 
identifying the child’s genetic parents and the surrogate must be provided for entry on the 
national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree? 
OTHER 
 
I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 
any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 
mother. 
 
We invite consultees’ views as to whether it should be a condition for an application for a 
parental order that: 

64. those who contributed gametes are entered on the national register of 
surrogacy agreements; and/or 

65. if it remains a requirement that one of the intended parents provided 
gametes in the conception of the child, that the genetic link is demonstrated 
to the court with medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order in 
the circumstances described in both (1) and (2). 
 
We provisionally propose that it should be a condition for the application of a parental 
order that the identity of the surrogate is entered on the national register of surrogacy 
agreements. 

Do consultees agree? 
YES 
 
While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 
Consultation Question 64. 
We provisionally propose that there should be no maximum age limit for the grant of a 
parental order. The age of the intended parents should continue to be taken into account 
in the assessment of the welfare of the child in applications to grant a parental order. 

Do consultees agree? 
NO 
 
I am opposed to surrogacy and would like to see it banned, because it is a violation of both 
women’s and children’s human rights. 
 
Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. 
Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is to 
be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear that 
society does not condone older people entering a surrogacy arrangement and will make it less 
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likely that older people will go ahead with such an arrangement and present the court with a fait 
accompli. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is therefore 
imperative that age limits are set very carefully. 
 
We invite consultees’ views as to whether under the new pathway there should be a 
maximum age limit for intended parents, and if so, what it should be. 
I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 
 
Raising children is demanding and requires vital parents who are engaged with life and society 
and who can reasonably be expected to survive in good health until the child reaches adulthood. I 
am opposed to surrogacy per se, because it is a violation of both women’s and children’s human 
rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore consider 
that a maximum age limit for ‘intended parents’ is important. This will make it clear that society 
does not consider it acceptable for older people to enter into a surrogacy arrangement and will 
make it less likely that they will. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative that 
age limits are set very carefully. 
 
We provisionally propose that intended parents should be required to be at least 18 years 
old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 
OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 
allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 
18. I suggest that 25 would be more appropriate. 
 
Any age limits in the legislation will have a normative effect – and will inevitably be understood as 
society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 
age limits are set very carefully. What kind of society would want 18-year olds to believe that it 
would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before they 
have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 
Consultation Question 65. 
We provisionally propose that surrogates should be required to be at least 18 years of age 
(at the time of conception), in order for the court to have the power to make a parental 
order. 

Do consultees agree? 
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OTHER 
 
I am opposed to surrogacy per se and would like to see it banned, because I consider it a violation 
of both women’s and children’s human rights. 
 
At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 
as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
should be a significantly older minimum age for entering into a surrogacy arrangement and I 
suggest that 25 years would be more appropriate. 
 
Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy arrangement 
is a reasonable thing for them to be doing before they have taken even their first steps into 
independence and adulthood? 
 
We provisionally propose that surrogates should be required to be at least 18 years old at 
the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 
OTHER 
 
I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 
childhood and has not yet had an opportunity to establish herself as an adult. This means that she 
is particularly vulnerable to coercion and manipulation. There should be a significantly older 
minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 
more appropriate. 
 
Any age limits will have a normative effect – and will inevitably be understood as society 
sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 
What kind of society would want 18-year old girls to believe that entering a surrogacy arrangement 
is a reasonable thing for them to be doing before they have taken even their first steps into 
independence and adulthood? 

Paragraph 12.144 

 
Consultation Question 66. 
We provisionally propose that medical testing of the surrogate, any partner of the 
surrogate, and any intended parent providing gametes should be required for the new 
pathway. 

Do consultees agree? 
OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
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We invite consultees’ views as to whether the types of testing set out in the Code of 
Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and 
if not, which types of testing should be required for such arrangements. 
 

Paragraph 13.16 

 
Consultation Question 67. 
We provisionally propose that, as a condition of being eligible for entry into the new 
pathway: 

66. the surrogate, her spouse, civil partner or partner (if any) and the intended 
parents intending to enter into a surrogacy arrangement in the new pathway 
should be required to attend counselling with regard to the implications of 
entering into that arrangement; and 

67. the implications counselling should be provided by a counsellor who meets 
the requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 
OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 
Consultation Question 68. 
We provisionally propose that, for the new pathway, there should be a requirement that 
the surrogate and the intended parents should take independent legal advice on the effect 
of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 
OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 
We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended 
parents, surrogates and any spouses, civil partners or partners of surrogates; 
(2) the body overseeing the surrogate arrangement should not enable a 
surrogate arrangement to be proceed under the new pathway where a person 
screened is unsuitable for having being convicted of, or received a police caution 
for, any offence appearing on a prescribed list of offences; and 
(3) the body overseeing the surrogacy arrangement may also determine that a 
person is unsuitable based on the information provided in the enhanced record 
certificate. 
Do consultees agree? 

OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
 
We invite consultees’ views as to whether the list of offences that applies in the case of 
adoption is appropriate in the case of surrogacy arrangements in the new pathway. 
OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 
Consultation Question 70. 
We invite consultees’ views as to whether there should be a requirement that the 
surrogate has previously given birth as an eligibility requirement of the new pathway. 
OTHER 
 
I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 
 
Society should not condone women who have never had a child of their own entering an 
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to understand 
what pregnancy and childbirth are like and how they will change you until or unless you have had 
that experience yourself. 

Paragraph 13.95 

 
Consultation Question 71. 
We provisionally propose that there should not be a maximum number of surrogate 
pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 
NO 
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I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 
 
Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 
Even the Kennel Club recognises that female dogs should not be allowed to undertake more than 
four pregnancies. It is abhorrent that female dogs have better protections than women would have 
under this proposal. 

Paragraph 13.99 

 
Consultation Question 72. 
We invite consultees’ views as to whether payment of costs by the intended parents to the 
surrogate should be able to be: 

68. based on an allowance; 
69. based on costs actually incurred by the surrogate, but without the need for 

production of receipts; or 
70. based on costs actually incurred by the surrogate, and only on production of 

receipts. 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.16 

 
Consultation Question 73. 
We invite consultees’ views as to: 

71. whether intended parents should be able to pay the surrogate essential 
costs relating to the pregnancy; and 

72. the types of expenditure which should be considered “essential”.   
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
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essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 

 
Consultation Question 74. 
We invite consultees’ views as to: 

73. whether they consider that intended parents should be able to pay the 
surrogate additional costs relating to the pregnancy; and 

74. the types of expenditure which should be considered additional, rather than 
essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above the actual 
essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 
and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 
Consultation Question 75. 
We invite consultees’ views as to: 

75. whether intended parents should be permitted to pay all costs that arise 
from entering into a surrogacy arrangement, and those unique to a 
surrogate pregnancy; and 

76. the types of cost which should be included within this category. 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.29 
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Consultation Question 76. 
We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 
self-employed). 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost earnings. 

Paragraph 15.37 

 
Consultation Question 77. 
We invite consultees’ views as to whether they consider that intended parents should be 
able to pay their surrogate either or both of the following lost potential earnings: 

77. her lost employment-related potential earnings (as defined in paragraph 
15.35 above); and/or 

78. other lost potential earnings (as defined in paragraph 15.36 above). 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost earnings. 

Paragraph 15.38 
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Consultation Question 78. 
We invite consultees to share their experiences: 

79. of the impact that payments received by a surrogate from the intended 
parents has had on the surrogate’s entitlement to means-tested social 
welfare benefits; and 

80. where a surrogacy arrangement has had an impact on the surrogate’s 
entitlement to means-tested social welfare benefits, how that has been 
addressed in their surrogacy arrangement. 

N/A 
Paragraph 15.47 
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Consultation Question 79. 
We invite consultees’ views as to whether intended parents should be able to pay 
compensation to the surrogate for the following: 

81. pain and inconvenience arising from the pregnancy and childbirth; 
82. medical treatments relating to the surrogacy, including payments for each 

insemination or embryo transfer; and/or 
83.  specified complications, including hyperemesis gravidarum, pre-eclampsia, 

an ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 
haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 
hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 
outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 
symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 
significant emotional and relationship difficulties. Infection may complicate healing, and some 
women report long term sequelae from this, such as impaired wound healing. 
 
Haematology conditions should also be considered. Blood loss, for example due to placental 
haemorrhage can be very significant, and potentially result in emergency hysterectomy and blood 
transfusion to save the life of the mother. It is a fact that although blood is thoroughly screened in 
the UK there still remains the potential for blood borne illnesses to be transmitted, and the fact that 
some of these may not have been identified yet by researchers is also a real risk to a mother 
receiving transfusion. Persons who have had a blood transfusion are currently unable to donate 
blood themselves in the UK, due to the risk of (vCJD) transmission. This is an indication of the 
gravity of receiving blood products. 
 
No medical intervention is EVER risk free. Receiving multiple blood products in the context of 
Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 
those risks. 
 
Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, and 
although the maternal mortality rate is low, it can have significant sequelae, including renal failure 
potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) permanent 
liver damage and retinal detachment resulting in visual impairment. 
 
Each of these conditions have long term consequences for a woman, psychologically, physically 
and emotionally, and may also affect her ability to return to work or care for other children. 
 
Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 
can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a C 
section may experience ongoing pain around the scar. Some sources quote this as affecting 
between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 
take years to present (conversely, may present immediately). 
 
How could we ensure that women suffering these complications are compensated? They are 
multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 
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to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 
factors, for example parity, smoking history, personal medical history? 
 
Psychiatric conditions are also absent from this list. Complications including depression and 
anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 
depression and post partum psychosis can be fatal, and impact on a woman’s health for many 
years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 
and it does make me wonder how the list of complications was created. I’d also like to know what 
level of haemorrhage would be considered “excessive”. 
 
The wording of the question “should” be able to pay compensation is not the same as being 
mandated to do so. This potentially creates a situation where some “luckier” women would receive 
compensation others would not. 
 
All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 
surrogacy in the UK, as there is in Spain. 
 
We invite consultees’ views as to whether there are any other matters in respect of which 
intended parents should be able to pay the surrogate compensation. 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. 
 
We invite consultees’ views as to whether the level of compensation payable should be: 

84. a fixed fee set by the regulator (operating as a cap on the maximum 
payable), or 

85. left to the parties to negotiate.   
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 
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Consultation Question 80. 
We invite consultees views’ as to whether intended parents should be able to pay 
compensation to the surrogate’s family in the event of the pregnancy resulting in the 
surrogate’s death, including through payment of the cost of life assurance for the 
surrogate. 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question illustrates the risks of surrogacy and why I oppose it. 

Paragraph 15.56 

 
Consultation Question 81. 
We invite consultees’ views as to whether: 

86. intended parents should be able to buy gifts for the surrogate; and 
87. if so, specific provision should be made for these gifts to be modest or 

reasonable in nature. 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 
Consultation Question 82. 
We invite consultees’ views as to whether it should be possible for the intended parents to 
agree to pay a woman for the service of undertaking a surrogacy. 
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It should not be possible for the intended parents to agree to pay a woman for the service 
of undertaking a surrogacy. (check box) 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her ‘services’. 
 
We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman for the service of undertaking surrogacy, whether that the fee should be: 

88. any sum agreed between the parties to the surrogacy; or 
89. a fixed fee set by the regulator. 

Leave both check boxes blank. 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her ‘services’. 
 
We invite consultees’ views as to whether, if provision is made for intended parents to pay 
a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 
the law should permit, in addition to that fixed fee: 

90. no other payments; 
91. essential costs relating to the pregnancy; 
92. additional costs relating to the pregnancy; 
93. lost earnings; 
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94. compensation for pain and inconvenience, medical treatment and 
complications, and the death of the surrogate; and/or 

95. gifts. 
Leave all check boxes blank. 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 
the birth mother for her ‘services’. 

Paragraph 15.69 

 
Consultation Question 83. 
We invite consultees’ views as to whether it should be possible for any payment the law 
permits the intended parents to pay the surrogate for her services to be reduced in the 
event of a miscarriage or termination of the pregnancy. 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 
 
We invite consultees’ views as to whether, if the law permits a fee payable to the 
surrogate to be able to be reduced in the event of a miscarriage or termination, whether 
such provision should apply: 

96. in the first trimester of pregnancy only; 
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97. to any miscarriage or termination; or 
98. some other period of time (please specify).   

Leave all check boxes blank. 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 
 
This question is therefore not applicable because I oppose the payment of birth mothers for their 
‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 
Consultation Question 84. 
We provisionally propose that the types of payment that are permitted to be made to 
surrogates should be the same, whether the surrogacy follows our new pathway to 
parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 
OTHER 
 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 
being used, the only payments that should ever be made are essential and basic expenses for 
which receipts are provided. 

Paragraph 15.74 

 
Consultation Question 85. 
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We invite consultees’ views as to whether there are any categories of payment we have 
not discussed which they think intended parents should be able to agree to pay to the 
surrogate. 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.75 

 
Consultation Question 86. 
We invite consultees to express any further views they have about the payments that 
intended parents should be able to agree to pay to the surrogate. 
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 
accepted, however, legislation should allow no payments to the birth mother above actual 
essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 
We invite consultees’ views as to whether there are specific methods of enforcing 
limitations that are placed on payments to surrogates that we should consider as part of 
our review: 

99. for cases within the new pathway to parenthood; and 
100. for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 
commodifies children, and risks the sale of children, against which there is an international 
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
 
There is rising inequality in the UK and any payments above the reimbursement of the most 
essential and basic expenses will act as an incentive to poor women to engage in surrogacy when 
it is not in their best interests. 
 
The only payments that should be made are essential and basic expenses and for which receipts 
are provided. The judge or other competent authority should closely monitor all financial aspects 
of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 
parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 
arrangements, the competent authority should be totally independent and not, for example, an 
agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 
way. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 
Consultation Question 88. 
We provisionally propose that financial terms of a surrogacy agreement entered into 
under the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 
OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 
 
We provisionally propose that if the financial terms of a surrogacy agreement entered into 
under the new pathway become enforceable, the ability to do so should not be dependent 
on the surrogate complying with any terms of the agreement relating to her lifestyle. 

Do consultees agree? 
OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 
agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 
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Consultation Question 89. 
We invite overseas surrogates (or bodies representing or advocating for surrogates) to 
share with us their experiences f international surrogacy arrangements. 
N/A 

Paragraph 16.10 

 
Consultation Question 90. 
We invite organisations focused on children’s rights and welfare in the international 
context to share with us their views on our proposed reforms and consultation questions 
in this chapter. 
N/A 

Paragraph 16.12 

 
Consultation Question 91. 
We invite consultees to provide us with evidence of their experience of applying to register 
a child born through an international surrogacy arrangement as a British citizen and 
obtaining a passport for the child. In particular, we would be interested to hear how long 
the application took after the birth of the child, and any information consultees have about 
causes of delays in the process. 
N/A 

Paragraph 16.52 

 
Consultation Question 92. 
We provisionally propose that it should be possible for a file to be opened, and the 
application process for obtaining registration of a child born from an international 
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 
NO 
 
Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport in international surrogacy arrangements appears to contradict the UN Special 
Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 
children and the protection of the rights of the birth mother. I therefore strongly disagree with this 
proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 
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Consultation Question 93. 
We invite consultees to provide us with evidence of the experience they have had of 
applying for a visa for a child born through an international surrogacy arrangement. In 
particular, we would be interested to hear how long the application took after the birth of 
the child, and any information consultees have of causes of delays in the process. 
N/A 

Paragraph 16.68 

 
Consultation Question 94. 
We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a visa in respect of a child born through an international surrogacy 
arrangement, before the child is born. The application will need to be completed after the 
birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 
NO 
 
Allowing the ‘intended parents’ to start the application process for registration of birth and a 
passport before the child is born in international surrogacy arrangements appears to contradict the 
UN Special Rapporteur’s recommendations* that are designed to protect against the selling and 
trafficking of children and the protection of the rights of the birth mother. I therefore strongly 
disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 
We provisionally propose that the current provision made for the grant of a visa outside of 
the Immigration Rules where the intended parents are not the legal parents of the child 
under nationality law should be brought within the Rules. 

Do consultees agree? 
NO 
 
We provisionally propose that: 

(1) the grant of a visa should not be dependent on the child breaking links with 
the surrogate; or 
(2) that this condition should be clarified to ensure that it does not prevent the 
child having contact, and an on-going relationship, with the surrogate. 
Do consultees agree? 

YES 
 
We invite consultees’ views as to whether the current requirement for the grant of a visa 
outside the Rules that the intended parents must apply for a parental order within six 
months of the child’s birth should be removed (regardless of whether the availability of the 
visa is brought within the Rules), if our provisional proposal to remove the time limit on 
applications for parental orders is accepted. 
NO 
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The time limit should be retained but the court should be able to dispense with it in certain 
circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 
Consultation Question 95. 
We provisionally propose that it should be possible to open a file, and begin the process 
for applying for a EU Uniform Format Form in respect of a child born through an 
international surrogacy arrangement, before the child is born. The application will need to 
be completed after the birth of the child. 

Do consultees agree? 
NO 
 
Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 
for the child before she or he is born in international surrogacy arrangements appears to 
contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 
the selling and trafficking of children and the protection of the rights of the birth mother. I 
therefore strongly disagree with this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 
Consultation Question 96. 
We invite consultees to provide us with evidence of the experience they have had of 
applying for a EU Uniform Format Form for a child born through an international 
surrogacy arrangement. In particular we would be interested to hear how long the 
application took after the birth of the child, and any information consultees have of 
causes of delays in the process. 
N/A 

Paragraph 16.77 

 
Consultation Question 97. 
We provisionally propose that the UK Government should provide a single, 
comprehensive guide for intended parents explaining the nationality and immigration 
consequences of having a child through an international surrogacy arrangement. 

Do consultees agree? 
OTHER 
 
I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 
violation of the human rights of women and children and all the other ways in which it is possible 
for people to enjoy children in their lives. 

Paragraph 16.82 
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Consultation Question 98. 
We provisionally propose that international surrogacy arrangements should not be 
eligible for the new pathway to parenthood. 

Do consultees agree? 
OTHER 
 
I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 
Consultation Question 99. 
We provisionally propose that: 
the Secretary of State should have the power to provide that the intended parents of 
children born through international surrogacy arrangements, who are recognised as the 
legal parents of the child in the country of the child’s birth, should also be recognised as 
the child’s legal parents in the UK, without it being necessary for the intended parents to 
apply for a parental order, but 
before exercising the power, the Secretary of State should be required to be satisfied 
that the domestic law and practice in the country in question provides protection against 
the exploitation of surrogates, and for the welfare of the child, that is at least equivalent 
to that provided in UK law. 

Do consultees agree? 
NO 
 
I do not see how this proposal for such a blanket power would align with the UN Special 
Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 
and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth mother 
to have legal parenthood and parental responsibility when the child is born and that her consent 
to giving up the child must be given AFTER the childs birth and that the transfer of ‘parenthood’ 
should be overseen by the courts or a competent authority on an individual case by case basis, 
with the best interests of the child being the paramount consideration. This is an important 
safeguard against the sale of children and for the protection of the birth mother and I believe it 
should apply equally to international surrogacy arrangements. I therefore strongly disagree with 
this proposal. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 
We invite consultees to tell us of their experience of surrogacy arrangements in the UK 
involving foreign intended parents. 
N/A 
 
We invite consultees’ views as to whether: 

101. any restriction is necessary on the removal of a child from the UK for 
the purpose of the child becoming the subject of a parental order, or its 
equivalent, in another jurisdiction; and 

102. if such a restriction is necessary, there should be a process allowing 
foreign intended parents to remove the child from the jurisdiction of the UK 
for this purpose and with the approval of the court and, if so, what form 
should that process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 
trafficking and exploitation. The process should include the same checks as would be used in an 
international adoption. 

Paragraph 16.120 

 
Consultation Question 101. 
We invite consultees’ views as to whether the current application of the law on statutory 
paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 
civil partner or partner requires reform. 
I do not believe this needs changing. 

Paragraph 17.18 

 
Consultation Question 102. 
We provisionally propose that provision for maternity allowance should be made in 
respect of intended parents, and that any such provision should be limited so that only 
one intended parent qualifies. 

Do consultees agree? 
NO 

Paragraph 17.32 
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Consultation Question 103. 
We invite consultees’ views as to: 

103. whether there is a need for reform in respect of the right of intended 
parents to take time off work before the birth of the child, whether for the 
purpose of induced lactation, ante-natal appointments or any other reason; 
and 

104. if reform is needed, suggestions on reform. 
I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. 

Paragraph 17.36 

 
Consultation Question 104. 
We invite consultees’ views as to whether the duty of employers to provide suitable 
facilities for any person at work who is a pregnant woman or nursing mother to rest 
under Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 
sufficient to include intended parents in a surrogacy arrangement. 
I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children. 

Paragraph 17.40 

 
Consultation Question 105. 
We invite consultees’ views as to whether there are further issues in relation to 
employment rights and surrogacy arrangements and, if so, any suggestions for reform. 
I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.43 

 
Consultation Question 106. 
We invite consultees’ views as to whether they believe any reforms in relation to 
surrogacy and succession law are required. 
I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 
human rights abuse of both women and children 

Paragraph 17.56 

 
Consultation Question 107. 
We invite consultees’ views as to whether there are any issues in how surrogacy 
arrangements are dealt with by the health services, and whether there are reforms to law 
or practice that consultees would like to see in this area. 
It is important that all health and care professionals are aware that surrogacy agreements are not 
legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 
wishes or decisions in regards to her lifestyle or medical and health care, including during 
pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 
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and being informed on these matters, she can withdraw her consent at any time for any or no 
reason. All professionals involved in her care are duty-bound to comply with her wishes. 
 
All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 
 
Surrogacy arrangements place additional and complicated pressures on healthcare staff and this 
could reduce the standard of impartial care given to birth mothers and new-borns – especially 
when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid reason to be 
extremely cautious about making changes that will increase the numbers of surrogacy births. 
 
It is generally recognised that egg donation and IVF pregnancies carry additional health risks. As 
most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to additional 
pressure on the NHS. 
 
Adoption research suggests that the separation of the new-born and the birth mother has long-
term negative effects on the well-being of both of them. This is likely to be the same for birth 
mothers and babies in surrogacy arrangements and so can be expected to place additional long-
term pressures on the NHS and society as a whole. This has not been considered and there are 
no questions about this. 
 
An increase in surrogacy will require an increase in egg donation, which is a risky procedure that 
can have a long-term negative impact on the woman’s health, including premature death. Ethical 
issues abound. Young women might be coerced by financial pressures to donate eggs when this 
isn’t in their best interests and there are worries about eugenics – where egg donors are selected 
on the basis of blonde hair, blue eyes and stereotypical measures of ‘attractiveness’ for example. 
 
The law commissioners do not appear to have considered the likely impact of any of these 
issues. There is no question about people’s thoughts about the NHS picking up the tab for the 
extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
There appears to have been no evaluation of the size of the additional costs to the NHS and 
society. 
 
At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 
fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 
for prospective parents to indulge their parenting fantasies while denying patients access to 
drugs which are standard of care in other counties. 
 
We invite consultees’ views as to any additions or revisions that they would like to see 
made to the guidance published by the Department for Health and Social Care for 
England and Wales. 
The guidance should be revised to clarify that surrogacy agreements are not legally binding and 
that the birth mother has the right to change her mind at any time, for any or no reason. 
Healthcare professionals must accept that her wishes are paramount and that the ‘intended 
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parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 
medical and health care, including during pregnancy, labour, childbirth and the postpartum 
period. 
 
All health and care professionals should also be aware that the birth mother may be being 
coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 
or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 
present in so-called altruistic surrogacy arrangements. 
 
The guidance should make it clear that healthcare professionals should be even more alert than 
normal to the possibility that she is being coerced and to ensure that they can speak to her 
alone, including during labour, and that if she changes her mind about who is present in 
consultations, and the labour ward/delivery suite, they must respect her wishes. 
 
We invite consultees’ views as to how midwifery practice may better accommodate 
surrogacy arrangements, in particular with regard to safeguarding issues. 
It is important that midwifery practice always prioritises the wishes of the birth mother and the 
wellbeing of herself and the child. 

Paragraph 17.76 

 
Consultation Question 108. 
We invite consultees’ views as to whether there are any other legal issues in relation to 
surrogacy, not covered in this Consultation Paper, that merit examination. 
It is of considerable concern that the law commissioners appear to have given no consideration 
to the significant risk that women will be coerced into agreeing to participate in surrogacy 
arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 
more likely if substantial payments are involved. 
 
It is well-known that women and girls are groomed and/or coerced into prostitution by partners 
and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 
route by which many women enter prostitution and is a major factor in preventing their exit. 
There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it is 
opened up and provides opportunities to make significant amounts of money. 
 
If the law commissioners’ proposals are enacted, there must therefore also be legislation that 
prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence and 
carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as a 
deterrent. That such a law would be difficult to enforce just adds to the arguments for why paid 
surrogacy is a bad idea – and especially for women. 
 
It would be far better to simply ban all surrogacy arrangements – or at the very least any 
payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 
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Consultation Question 109. 
We invite consultees who are intended parents, live in the UK, and have entered into a 
surrogacy arrangement that led to the birth of a child to tell us: 

105. when the child was born; 
106. whether the arrangement was domestic or international and, if 

international, in which country the arrangement took place; 
107. whether the arrangement led to the making of a parental order in the 

UK; and 
108. whether they are a: 

1. opposite-sex couple; 
2. male same-sex couple; 
3. female same-sex couple; 
4. single woman; or 
5. single man. 

N/A 
Paragraph 18.2 

 
Consultation Question 110. 
We invite consultees who have experience of applying for a parental order in the UK to 
tell us: 

109. whether the surrogacy arrangement was domestic or international; 
110. whether they had legal advice before the making of the parental 

order; 
111. whether they were represented by a lawyer in court; and 
112. the cost of any legal advice or representation. 

N/A 
Paragraph 18.4 

 
Consultation Question 111. 
We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 
the current law where the intended parents are not the legal parents from birth of the 
child born of the surrogacy arrangement. 

Paragraph 18.6 

 
Consultation Question 112. 
We invite consultees to tell us what they have paid for, or to provide evidence about the 
cost of: 

113. medical screening; and 
114. implications counselling 

(where possible separating out the cost of such screening, tests or implications 
counselling from any other costs involved with fertility treatment). 

N/A 
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We invite legal consultees, who advise on surrogacy and parental order proceedings, to 
provide evidence of what they would charge: 

115. to provide advice sufficient to meet the proposed requirement for 
independent legal advice discussed in Chapter 13; and 

116. to draft, advise on and negotiate the written surrogacy agreement 
required for the new pathway. 

N/A 
Paragraph 18.8 

 
Consultation Question 113. 
We invite consultees to tell us of the impact of: 

117. the current requirement of a genetic link; and 
118. any removal of this requirement in cases of medical necessity: 

1. in the new pathway; 
2. in the parental order route for domestic surrogacy arrangements; or 
3. in both situations. 

 
Paragraph 18.11 

 
Consultation Question 114. 
We invite consultees who consider that they might be able to fulfil the role of the 
independent professional discussed in Chapter 9 to tell us: 

119. their profession; and 
120. what they would charge to provide such a service. 

N/A 
Paragraph 18.13 

 
Consultation Question 115. 
We invite consultees who are intended parents to give us their views on the impact of 
our proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

121. if particular proposals will increase accessibility, and why; and 
122. if particular proposals will restrict accessibility, and why. 

N/A 
We invite consultees who are surrogates to give us their views on the impact of our 
proposals for reform on their ability to enter into surrogacy arrangements and, in 
particular: 

123. if particular proposals will increase accessibility, and why; and 
124. if particular proposals will restrict accessibility, and why. 

N/A 
Paragraph 18.15 
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Consultation Question 116. 
We ask consultees who are intended parents to tell us: 

125. whether the surrogacy arrangement was domestic or international; 
126. what they spent, in total, on the surrogacy arrangement(s) that led to 

the birth of their child(ren), including the cost of fertility treatment, 
payments to the surrogate and payments to any surrogacy agency or 
organisation; 

127. how they raised the funds for the surrogacy arrangement(s); 
128. what they spent on any fertility treatment prior to entering into a 

surrogacy arrangement (where that treatment did not lead to the birth of a 
child); and 

129. how they raised the funds for the fertility treatment. 
N/A 

Paragraph 18.18 

 
Consultation Question 117. 
We invite consultees’ views as to the specific impact of our proposals in Northern 
Ireland. 
 

Paragraph 18.20 

 



58 

Consultation Question 118. 
We invite consultees’ views as to any other impact that we have not specifically 
addressed in this chapter, or the preceding chapters, of this paper. 
It seems that before the law commissioners designed this consultation, they had already decided 
that surrogacy is a positive thing and so legislation should enable it. This may be explained by a 
limited ‘pre-consultation’ mainly focusing on people who already had a vested interest in 
surrogacy – ‘intended parents,’ women who claim to have had a positive experience of 
surrogacy, and lawyers and other organisations who stand to make money from commercial 
surrogacy if it is given the green light. 
 
It seems that the law commissioners did not consider women as a group to be key stakeholders 
in this endeavour. This is a major error, because just as all women are affected by the institution 
of prostitution, so all women will be affected by any opening up of commercial surrogacy in this 
country. 
 
It could even be argued that one of the key drivers of commercial surrogacy is a desire by men to 
break the legal and cultural recognition of the unique bond between birth mother and child – and 
indeed the proposals to make the ‘intended parents’ the legal parents from the moment of birth 
are a major step in this direction, and are likely to have a significant impact down the line – 
potentially affecting the status of all women. 
 
Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 
family members coercing a woman into engaging in commercial surrogacy for their (and not her) 
financial benefit. This will be a potential risk for thousands of women, which appears to have 
been completely overlooked by the law commissioners. 
 
UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 
(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to be 
any evidence they have done so, because they have not provided their equality considerations 
and impact assessments. As surrogacy has a very different impact on women and children than 
on adult males, we believe the law commissioners are in breach of equality legislation. 
 
The Equality and Human Rights Commission describes the obligations under the PSED to have 
due regard to the need to: 
 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic and 
those who do not. 

• Foster good relations between people who share a protected characteristic and those 
who do not. 

 
There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 
position relative to men’s, and the relationship between the sexes. Any loosening of the laws 
around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 
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an impact on the relations between the different generations. Imagine the rage that young people 
may feel when they discover that their ‘parents’ not only bought them but took advantage of their 
birth mothers. 
 
It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 
based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 
confers some kind of human right to surrogacy and the idea that a woman has a human right to 
be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 
the UN Special Rapporteur.* 
 
It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 
the UN Special Rapporteur that are designed to guard against the sale of children and the 
exploitation of birth mothers, including: 
 
 The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 
 All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 
 The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 
 Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 
 Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 
being paramount. 

 
The consultation is confusing and it does not conform to the government’s consultation 
guidelines. There are too many questions, they are too detailed and do not ask the important 
high-level questions – such as whether you think surrogacy can ever be ethical, etc. 
 
For all these reasons, the law commissioners should go back to the drawing board and start 
again from the position of women’s and children’s human rights. If it is found that there is no way 
to liberalise surrogacy law that is compliant with obligations under international treaties such as 
CEDAW and the UNCRC and its first optional protocol, then the law must not be liberalised. 
 
* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 
 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 

of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 

university), what is the name of your organisation? 

 

N/a 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 

organisation? 

(Required – Choose one response) 

• This is a personal response 

 

 

If other, please provide details: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 

describes you? 

(Choose one response) 

• Other individual 

5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement email 

when you submit your response. 
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6. What is your telephone number? 

Telephone number:  

 

 

7. If you want the information that you provide in response to this consultation to be 

treated as confidential, please explain to us why you regard the information as confidential. 

As explained in our privacy notice, we will take full account of your explanation but cannot 

give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 

allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 

children and the exploitation of birth mothers. These are human rights issues of the utmost 

seriousness and so the arrangements should be overseen by a senior and experienced judge. 

For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 

 

Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 

should continue to be heard by lay justices, or whether they should be allocated to another 

level of the judiciary; and 
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(2) If consultees consider that such cases should be allocated to another level of the 

judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 

exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 

the arrangements should be overseen by a senior and experienced judge. For this reason these 

cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 

judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 

current allocation rules, or their reform along the lines that we discuss in Consultation 

Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 

duty to consider whether to make an order awarding the intended parents parental 

responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 

Chapter 8 that all intended parents (whether in the new pathway or not) automatically 

acquire parental responsibility if the child is living with or being cared for by them is not 

supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth and that the child’s best interests are the paramount consideration. 

Nothing about the transfer of parental responsibility should be automatic and all options should 

be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 
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Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 

should be reversed, so that a parental order report is released to the parties in the 

proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 

expenses of curators ad litem and reporting officers and, if so, how this should be 

addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 

for a parental order, the court may make any such interim order or orders for 

parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 

child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 

statement as to legal parenthood on birth, 

(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 

subject to the surrogate’s right to object. 

Do consultees agree? 

NO 
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I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 

recommendations* and the Hague Convention on the Protection of Children and Cooperation in 

respect of Intercountry Adoption of 1993. These require the birth mother to have legal 

parenthood and parental responsibility when the child is born and that her consent to giving up 

the child must be freely given AFTER the child's birth. I believe that this important safeguard 

against the sale of children and the exploitation of birth mothers should apply equally to 

surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 

all of the implications need to be fully understood. There is no evidence in the consultation paper 

that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 

birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 

mothers prior to the consultation. I do not agree that these claimed wishes alone justify 

measures that contravene the recommendations of the UN Special Rapporteur and the 

provisions of the Hague Convention that are designed to reduce the risk of the sale and 

trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 

condone a system that would require women to deliberately conceive and subsequently give 

birth with the expectation that they would have little or no legal responsibility for the child. The 

rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 

say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 

should be under a duty to keep a record of surrogacy arrangements under the new 

pathway to which they are a party, with such records being retained for a specified 

minimum period. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. 
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1.9 We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 

should apply to traditional surrogacy arrangements with which a regulated surrogacy 

organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 

would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 

traditional, domestic surrogacy arrangement should prevent that arrangement from 

entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 

by the intended parents, for a fixed period after the birth of the child;  

(2) this right to object should operate by the surrogate making her objection in writing 

within a defined period, with the objection being sent to both the intended parents 

and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 

week. 

Do consultees agree? 
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NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 

legal parenthood at birth and that the birth mother has only a limited time to object. This 

contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 

legal parent at birth and that all decisions involving legal parenthood and parental responsibility 

in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 

with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 

acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 

should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 

child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 

obtain legal parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 
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parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 

birth of the child that they have no reason to believe that the surrogate has lacked 

capacity at any time during the period in which she had the right to object to the 

intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 

which she has the right to object to the intended parents acquiring legal parenthood, 

the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 

unable to provide the positive consent within the relevant period, the surrogacy 

arrangement should exit the new pathway and the intended parents should be able 

to make an application for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 
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and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 

result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 

should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 

her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 

recommendation* that all decisions involving legal parenthood and parental responsibility in 

surrogacy arrangements should be taken by a court or other competent authority AFTER the 

birth and that the child’s best interests are the paramount consideration. A welfare assessment is 

an absolute requirement if an informed decision is to be made about the child’s best interest. 

Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 

the birth of the child. Much can change in that time.  
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The justification that a welfare assessment after the birth of the child is not necessary because 

parents of children born through the normal process are not subject to such checks does not 

hold. Pregnancy, birth and the post-partum changes are intense physical and existential 

experiences that change you and prime you to love and be sensitive to the new-born child and 

rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 

reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 

physiological and emotional resources, which means she has already made a huge and 

unquantifiable, nearly year-long, commitment to the child. This means her practical and 

emotional commitment to the child is already well-developed, giving her the best chance of 

surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 

and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 

does not in any way prepare you for the practical reality of caring for a new-born child and the 

long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 

under the new pathway, where the surrogate has exercised her right to object to the 

intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 

partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 

financial gain. This risk is likely to increase if he or she does not have legal parenthood or 

parental responsibility for any children born of the arrangement. This is enough reason to reject 

this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 

have an implication for all children, all families because it would set a precedent. It should not be 

introduced without a full assessment of all the implications, including on the rights of mothers and 

children. There is no evidence that the law commissioners have carried out any such 

assessment. 
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1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 

parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 

partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 

arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 

exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 

the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 

birth mother should always be the legal parent of the child at birth and this should not change if 

the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 

being registered as the parents before the expiry of the period allowed for the registration 

of the birth, provided that the intended parents have made a declaration to the effect that 

the relevant criteria for the making of a parental order are satisfied, on registration of the 

stillbirth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 

situation. The birth mother should always be the legal parent of the child at birth and this should 

not change if the child is stillborn and the registration should accurately reflect this. 
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Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 

where the child dies before the making of the parental order, the surrogate should be able 

to consent to the intended parents being registered as the parents before the expiry of the 

period allowed for the registration of the birth, provided that the intended parents have 

made a declaration to the effect that the relevant criteria for the making of a parental order 

are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 

situation. The birth mother should always be the legal parent of the child at birth and if the child 

dies before the parental order, the registration of birth should accurately reflect that the birth 

mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 

whether, where the surrogate dies in childbirth or before the end of the period during which 

she can exercise her right to object, the arrangement should not proceed in the new 

pathway and the intended parents should be required to make an application for a 

parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 

both intended parents die during the surrogate’s pregnancy, the intended parents should 

be registered as the child’s parents on birth, subject to the surrogate not exercising her 

right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 

‘intended parents’ being registered as the legal parents in this situation. The birth mother should 

always be the legal parent of the child at birth and the registration of birth should accurately 

reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 

parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 

interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 

permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 

surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 

possible for the intended parents to be registered as the child’s parents, but that 

there should be a procedure for the surrogate to provide details of the intended 

parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 

arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 

deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 

applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 

there would only be a single applicant for a parental order in respect of the child 

concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 

notice to be given to the potential second intended parent of the application and an 

opportunity given to that party to provide notice of opposition within a brief period 

(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 

she should be required to make his or her own application within a brief period (say 

14 days), otherwise the application of the first intended parent will be determined by 

the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 

mother should be the legal parent at birth and all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth of the child with the best interests of the child being the paramount 

consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 

have proposed, leading to the acquisition of legal parenthood by the intended 

parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 

legal parent and have parental responsibility at birth and all decisions involving legal parenthood 

and parental responsibility in surrogacy arrangements should be taken by a court or other 

competent authority AFTER the birth of the child based on the best interests of the child, as 

recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 

should be amended to provide for the court to have regard to additional specific 

factors in the situation where it is considering the arrangements for a child in the 

context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 

a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 

issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 

recommendation* that the child’s best interest is the paramount consideration. I therefore do not 

believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 

and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 

Regulations) should be further amended to provide for the court to have regard to 

additional specific factors in the situation where it is considering whether to make a 

parental order; and 

(2) what those additional factors should be. 
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The child’s best interests should drive all decisions when considering whether to make a parental 

order. The welfare checklist provides a comprehensive summary of the issues to be considered 

and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 

child’s best interest is the paramount consideration. I therefore do not believe any other factors 

should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 

amended to add the intended parents to the category of those who can apply for a section 

8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 

and her reproductive capacities in all surrogacy arrangements. The court should therefore 

always have oversight of the arrangements. I am also concerned that there should be no 

liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 

not believe that ‘intended parents’ should be added to the list of those who can apply for a 

section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement outside the new pathway, the intended parents should acquire parental 

responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 

all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 

trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify measures that contravene recommendations of 

the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no legal 

responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 

be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 

and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 

have parental responsibility for the child where the child is living with, or being cared 

for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should acquire parentage or parental responsibility automatically. The birth mother 

should be the legal parent at birth and all decisions involving legal parenthood and parental 

responsibility in surrogacy arrangements should be taken by a court or other competent authority 

AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 

the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 

sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no responsibility 

for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 

regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 

surrogate should retain parental responsibility for the child born as a result of the 

arrangement until the expiry of the period during which she can exercise her right to 

object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 

‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, with the 

child’s best interest the paramount consideration. This is the recommendation of the UN Special 

Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 

exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 

responsibility by either the surrogate (or other legal parent), or the intended parents, 

during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 

party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 

legal parenthood and parental responsibility at and after the birth and all subsequent decisions 

involving legal parenthood and parental responsibility should be taken by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 

scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 

independent surrogacy arrangements, to tell us about their experience. In particular, we 

would be interested to hear about any health screening, counselling and legal advice that 

took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 

particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 

for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 

and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 

including the creation, maintenance and operation of necessary policies and 

procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 

making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 

will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 

and will need to continuously seek new business and to convince or coerce more women to act 

as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 

prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 

otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 

facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 

that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 

rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 

offer matching and facilitation services in respect of surrogacy arrangements in the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 



23 
 

facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 

outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 

facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 

organisations that offer matching and facilitation services without being regulated to do so, 

and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 

are provided by – because they would inevitably lead to an increase in surrogacy, which I 

consider a violation of the human rights of both women and children. Offering such services 

should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 

Authority be expanded to include the regulation of regulated surrogacy organisations, and 

oversight of compliance with the proposed legal requirements for the new pathway to legal 

parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 

apply to regulated surrogacy organisations, including which additional or new areas of 

regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 

(subject to the exception we provisionally propose in Consultation Question 88 in relation 

to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 

negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 

because I consider it a violation of the human rights of both women and the child. The idea of 

organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 

Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 

the exploitation of the prostitution of women – which includes deriving any form of benefit from 

women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 

should be removed, with the effect that there will be no restrictions on advertising anything 

that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 

Surrogacy is a violation of the human rights of both women and children, and enabling 

advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 

being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 

this proposal is implemented,  and  are likely present surrogacy ads to female 

students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 

their financial worries. The most disadvantaged young women would be the most vulnerable to 

this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 

we need to protect disadvantaged women from the temptation of renting their wombs. This 

means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 

order in respect of a child born of a surrogacy arrangement has been recorded in the 

Parental Order Register, the child should be able to access his or her original birth 

certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 

result in the intended parents being recorded as parents on the birth certificate, the full 

form of that certificate should make clear that the birth was the result of a surrogacy 

arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should be recorded as parents on the original birth certificate. The birth mother should 

be recorded as the birth mother on the birth certificate and all decisions involving legal 

parenthood and parental responsibility should be taken after the birth by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 

the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 

Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 

to changes to allow for the registration of three parents or for anyone other than the birth mother 

to be recorded as the mother on the original birth certificate. Such proposals could lead to the 

facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 

understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 

been the subject of a parental order should be able to access all the documents contained 

in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 

created to record the identity of the intended parents, the surrogate and the gamete 

donors. 

Do consultees agree? 

YES 

 



27 
 

1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 

outside the new pathway, provided that the information about who has contributed 

gametes for the conception of the child has been medically verified, and that the 

information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 

conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 

order should record full information about a child’s genetic heritage where available 

and established by DNA or medical evidence, recording the use of an anonymous 

gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. However, should surrogacy take place, it is important that the children have 

access to information about their origins and these proposals seem generally sound, except that 

the information held on gamete donors should also include identifying information – because 

otherwise it trivialises the creation of a child and denies the child the right to know her or his 

genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 

and the intended parents should be recorded in the national register of surrogacy 

arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 

trivialises the creation of a child and denies the child the right to know her or his genetic 

parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 

access the information recorded in the register from the age of 18 for identifying 

information, and 16 for non-identifying information (if such information is included on the 

register), provided that he or she has been given a suitable opportunity to receive 

counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 

access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 

sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 

a surrogacy arrangement to make a request for information to disclose whether a person 

whom he or she is intending to marry, or with whom he or she intends to enter into a civil 

partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 

through, the same surrogate, they should be able to access the register to identify each 

other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 

identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 

carried by a surrogate, and the surrogate’s own child, to access the register to identify 

each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 

whether details of an intended parent who is not a party to the application for a parental 

order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 

in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 

HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 

parent) is not required, namely where a person cannot be found or is incapable of 

giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 

any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 

surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 

intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 

consideration of the child’s welfare throughout his or her life guided by the factors 

set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 

with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 

intended parents or one of the intended parents must be domiciled or habitually resident in 

the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 

domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 

residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 

residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 

reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 

prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 

required to make a declaration in the surrogacy agreement that they intend for the child’s 

home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 

parents, provide gametes for the conception of the child, so that double donation of 

gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 

meaning that there is not an intended parent who is able to provide a gamete due to 

infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 

be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 

domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 

likely to result in an increase in surrogacy. I therefore do not believe that double donation should 

be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 

pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 

cases outside the new pathway, the requirement should not apply, subject to medical 

necessity, if the court determines that the intended parents in good faith began the 

surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 

link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 

necessity, an exception should be made to allow a parental order to be granted to a single 

parent without a genetic link where the intended parent’s former partner provides gametes 

but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 

arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 

and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 

identifying the child’s genetic parents and the surrogate must be provided for entry on the 

national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 

any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 

mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 

agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 

conception of the child, that the genetic link is demonstrated to the court with 

medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 

in the circumstances described in both (1) and (2). 

 



35 
 

1.81 We provisionally propose that it should be a condition for the application of a parental 

order that the identity of the surrogate is entered on the national register of surrogacy 

agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 

parental order. The age of the intended parents should continue to be taken into account 

in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 

women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 

to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 

that society does not condone older people entering a surrogacy arrangement and will make it 

less likely that older people will go ahead with such an arrangement and present the court with a 

fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 

therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 

human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 

consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 

society does not consider it acceptable for older people to enter into a surrogacy arrangement 

and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 

that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 

18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 

age limits are set very carefully. What kind of society would want 18-year olds to believe that it 

would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 

they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 

(at the time of conception), in order for the court to have the power to make a parental 

order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 

violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 

as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 

suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 

childhood and has not yet had an opportunity to establish herself as an adult. This means that 

she is particularly vulnerable to coercion and manipulation. There should be a significantly older 

minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 

more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 

surrogate, and any intended parent providing gametes should be required for the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 

Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 

not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 

pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 

intending to enter into a surrogacy arrangement in the new pathway should be 

required to attend counselling with regard to the implications of entering into that 

arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 

requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 

the surrogate and the intended parents should take independent legal advice on the effect 

of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 

surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 

arrangement to be proceed under the new pathway where a person screened is unsuitable 

for having being convicted of, or received a police caution for, any offence appearing on a 

prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 

person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 

surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 

arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 

understand what pregnancy and childbirth are like and how they will change you until or unless 

you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 

pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 

Even the Kennel Club recognises that female dogs should not be allowed to undertake more 

than four pregnancies. It is abhorrent that female dogs have better protections than women 

would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 

surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 

production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 

receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 

relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 

additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 

essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 

entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 

and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 



43 
 

Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 

self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 

above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 

had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 

means-tested social welfare benefits, how that has been addressed in their 

surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 

compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 

insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 

ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 

haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 

hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 

outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 

symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 

significant emotional and relationship difficulties. Infection may complicate healing, and some 

women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 

haemorrhage can be very significant, and potentially result in emergency hysterectomy and 

blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 

screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 

and the fact that some of these may not have been identified yet by researchers is also a real 

risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 

unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 

indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 

Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 

those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 

and although the maternal mortality rate is low, it can have significant sequelae, including renal 

failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 

permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 

and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 

can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 

C section may experience ongoing pain around the scar. Some sources quote this as affecting 

between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 

take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 

multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 

to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 

factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 

anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 

depression and post partum psychosis can be fatal, and impact on a woman’s health for many 

years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 

and it does make me wonder how the list of complications was created. I’d also like to know what 

level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 

mandated to do so. This potentially creates a situation where some “luckier” women would 

receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 

surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 

compensation to the surrogate’s family in the event of the pregnancy resulting in the 

surrogate’s death, including through payment of the cost of life assurance for the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 

nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 

agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 

of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 

the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 

and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 

the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 

permits the intended parents to pay the surrogate for her services to be reduced in the 

event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 

to be able to be reduced in the event of a miscarriage or termination, whether such 

provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 

surrogates should be the same, whether the surrogacy follows our new pathway to 

parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 

being used, the only payments that should ever be made are essential and basic expenses for 

which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 

not discussed which they think intended parents should be able to agree to pay to the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 

intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 

limitations that are placed on payments to surrogates that we should consider as part of 

our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 

are provided. The judge or other competent authority should closely monitor all financial aspects 

of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 

parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 

arrangements, the competent authority should be totally independent and not, for example, an 

agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 

way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 

the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 

on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 

agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 

share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 

context to share with us their views on our proposed reforms and consultation questions in 

this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 

a child born through an international surrogacy arrangement as a British citizen and 

obtaining a passport for the child. In particular, we would be interested to hear how long 

the application took after the birth of the child, and any information consultees have about 

causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 

application process for obtaining registration of a child born from an international 

surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport in international surrogacy arrangements appears to contradict the UN Special 

Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 

children and the protection of the rights of the birth mother. I therefore strongly disagree with this 

proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 

applying for a visa for a child born through an international surrogacy arrangement. In 

particular, we would be interested to hear how long the application took after the birth of 

the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a visa in respect of a child born through an international surrogacy 

arrangement, before the child is born. The application will need to be completed after the 

birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport before the child is born in international surrogacy arrangements appears to contradict 

the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 

the Immigration Rules where the intended parents are not the legal parents of the child 

under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 

surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 

having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 

months of the child’s birth should be removed (regardless of whether the availability of the 

visa is brought within the Rules), if our provisional proposal to remove the time limit on 

applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a EU Uniform Format Form in respect of a child born through an 

international surrogacy arrangement, before the child is born. The application will need to 

be completed after the birth of the child. 



57 
 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 

for the child before she or he is born in international surrogacy arrangements appears to 

contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 

the selling and trafficking of children and the protection of the rights of the birth mother. I 

therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 

applying for a EU Uniform Format Form for a child born through an international 

surrogacy arrangement. In particular we would be interested to hear how long the 

application took after the birth of the child, and any information consultees have of 

causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 

comprehensive guide for intended parents explaining the nationality and immigration 

consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 

violation of the human rights of women and children and all the other ways in which it is 

possible for people to enjoy children in their lives. 

Paragraph 16.82 

 



58 
 

Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 

eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 

children born through international surrogacy arrangements, who are recognised as the 

legal parents of the child in the country of the child’s birth, should also be recognised as 

the child’s legal parents in the UK, without it being necessary for the intended parents to 

apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 

the domestic law and practice in the country in question provides protection against the 

exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 

that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 

Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 

and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 

mother to have legal parenthood and parental responsibility when the child is born and that her 

consent to giving up the child must be given AFTER the child's birth and that the transfer of 

‘parenthood’ should be overseen by the courts or a competent authority on an individual case 

by case basis, with the best interests of the child being the paramount consideration. This is an 

important safeguard against the sale of children and for the protection of the birth mother and I 

believe it should apply equally to international surrogacy arrangements. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 

involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 

of the child becoming the subject of a parental order, or its equivalent, in another 

jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 

intended parents to remove the child from the jurisdiction of the UK for this 

purpose and with the approval of the court and, if so, what form should that 

process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 

trafficking and exploitation. The process should include the same checks as would be used in 

an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 

paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 

civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 

respect of intended parents, and that any such provision should be limited so that only 

one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 

take time off work before the birth of the child, whether for the purpose of induced 

lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 

facilities for any person at work who is a pregnant woman or nursing mother to rest under 

Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 

sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 

employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 

surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 

arrangements are dealt with by the health services, and whether there are reforms to law 

or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 

not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 

wishes or decisions in regards to her lifestyle or medical and health care, including during 

pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 

and being informed on these matters, she can withdraw her consent at any time for any or no 

reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 

this could reduce the standard of impartial care given to birth mothers and new-borns – 

especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 

reason to be extremely cautious about making changes that will increase the numbers of 

surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 

As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 

additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-

term negative effects on the well-being of both of them. This is likely to be the same for birth 

mothers and babies in surrogacy arrangements and so can be expected to place additional 

long-term pressures on the NHS and society as a whole. This has not been considered and 

there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 

that can have a long-term negative impact on the woman’s health, including premature death. 

Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 

when this isn’t in their best interests and there are worries about eugenics – where egg donors 

are selected on the basis of blonde hair, blue eyes and stereotypical measures of 

‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 

issues. There is no question about people’s thoughts about the NHS picking up the tab for the 

extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 

society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 

fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 

for prospective parents to indulge their parenting fantasies while denying patients access to 

drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 

England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 

that the birth mother has the right to change her mind at any time, for any or no reason. 

Healthcare professionals must accept that her wishes are paramount and that the ‘intended 

parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 

medical and health care, including during pregnancy, labour, childbirth and the postpartum 

period. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 

than normal to the possibility that she is being coerced and to ensure that they can speak to her 

alone, including during labour, and that if she changes her mind about who is present in 

consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 

wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 

surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 

to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 

more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 

and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 

route by which many women enter prostitution and is a major factor in preventing their exit. 

There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 

is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 

prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 

and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 

a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 

paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 

payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 

surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 

which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 

tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 

the current law where the intended parents are not the legal parents from birth of the 

child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 

cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 

counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 

legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 

new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 

independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 



66 
 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 

their child(ren), including the cost of fertility treatment, payments to the surrogate 

and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 

arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 

addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 

decided that surrogacy is a positive thing and so legislation should enable it. This may be 

explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 

interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 

of surrogacy, and lawyers and other organisations who stand to make money from commercial 

surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 

in this endeavour. This is a major error, because just as all women are affected by the 

institution of prostitution, so all women will be affected by any opening up of commercial 

surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 

to break the legal and cultural recognition of the unique bond between birth mother and child – 

and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 

birth are a major step in this direction, and are likely to have a significant impact down the line – 

potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 

family members coercing a woman into engaging in commercial surrogacy for their (and not 

her) financial benefit. This will be a potential risk for thousands of women, which appears to 

have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 

(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 

be any evidence they have done so, because they have not provided their equality 

considerations and impact assessments. As surrogacy has a very different impact on women 

and children than on adult males, we believe the law commissioners are in breach of equality 

legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 

due regard to the need to: 

 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 

prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 

and those who do not. 

• Foster good relations between people who share a protected characteristic and those 

who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 

position relative to men’s, and the relationship between the sexes. Any loosening of the laws 

around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 

an impact on the relations between the different generations. Imagine the rage that young 

people may feel when they discover that their ‘parents’ not only bought them but took 

advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 

based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 

confers some kind of human right to surrogacy and the idea that a woman has a human right to 

be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 

the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 

the UN Special Rapporteur that are designed to guard against the sale of children and the 

exploitation of birth mothers, including: 

 

▪ The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 

▪ All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 

▪ The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 

▪ Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 

▪ Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 

being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 

guidelines. There are too many questions, they are too detailed and do not ask the important 

high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 

again from the position of women’s and children’s human rights. If it is found that there is no 

way to liberalise surrogacy law that is compliant with obligations under international treaties 

such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 

liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Surrogacy Consultation Questions 

Email the completed document to surrogacy@lawcommission.gov.uk before the deadline 

of 11 October 2019. 

ABOUT YOU 

1. What is your name? 

Name (Required) 

 

 

2. If you are a member of an organisation (for example, a surrogacy organisation or a 

university), what is the name of your organisation? 

 

 

3. Are you responding to this consultation in a personal capacity or on behalf of your 

organisation? 

(Required – Choose one response) 

• This is a personal response ✔ 

• This is a response on behalf of an organisation 

• Other 

If other, please provide details: 

 

 

4. If responding to this consultation in a personal capacity, which term below best 

describes you? 

(Choose one response) 

• Surrogate 

• Intended parent 

• Person born of a surrogacy arrangement 

• Family member of a surrogate 

• Family member of an intended parent 

• Legal practitioner 

• Medical practitioner or counsellor 

• Social worker 

• Academic 

• Other individual✔ 



2 
 

5. What is your email address? 

Email address:  

 

 

If you enter your email address then you will automatically receive an acknowledgement email 

when you submit your response. 

6. What is your telephone number? 

Telephone number:  

 

 

7. If you want the information that you provide in response to this consultation to be 

treated as confidential, please explain to us why you regard the information as confidential. 

As explained in our privacy notice, we will take full account of your explanation but cannot 

give an assurance that confidentiality can be maintained in all circumstances. 

 

 

 

 

 

Consultation Question 1. 

1.1 We invite consultees’ views as to whether, in England and Wales:  

(1) all international surrogacy arrangements should continue to be automatically 

allocated to a judge of the High Court; and 

YES 

 

International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of 

children and the exploitation of birth mothers. These are human rights issues of the utmost 

seriousness and so the arrangements should be overseen by a senior and experienced judge. 

For this reason these cases should continue to be heard by a judge of the High Court.  

 

(2) if international surrogacy arrangements are not automatically allocated to a judge of 

the High Court, circuit judges should be ticketed to hear such cases. 

Paragraph 6.42 
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Consultation Question 2. 

1.2 We invite consultees’ views as to whether, in respect of England and Wales  

(1) domestic surrogacy cases which continue to require a post-birth parental order 

should continue to be heard by lay justices, or whether they should be allocated to another 

level of the judiciary; and 

(2) If consultees consider that such cases should be allocated to another level of the 

judiciary, which level of the judiciary would be appropriate. 

All surrogacy arrangements pose opportunities for the sale and trafficking of children and the 

exploitation of birth mothers. These are human rights issues of the utmost seriousness and so 

the arrangements should be overseen by a senior and experienced judge. For this reason these 

cases should NOT be heard by a lay judge but rather by a senior judge, e.g. ticketed to circuit 

judges or higher. 

Paragraph 6.51 

 

Consultation Question 3. 

1.3 We invite consultees to provide any evidence that would support either the retention of the 

current allocation rules, or their reform along the lines that we discuss in Consultation 

Questions 1 and 2. 

 

Paragraph 6.53 

 

Consultation Question 4. 

1.4 We provisionally propose that, in England and Wales, the court should be placed under a 

duty to consider whether to make an order awarding the intended parents parental 

responsibility at the first directions hearing in the proceedings. 

Do consultees agree? 

(Note that this provisional proposal would be necessary only if our provisional proposal in 

Chapter 8 that all intended parents (whether in the new pathway or not) automatically 

acquire parental responsibility if the child is living with or being cared for by them is not 

supported by consultees). 

NO 

 

The UN Special Rapporteur recommends* that all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth and that the child’s best interests are the paramount consideration. 
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Nothing about the transfer of parental responsibility should be automatic and all options should 

be open. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 6.58 

 

Consultation Question 5. 

1.5 We provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 

should be reversed, so that a parental order report is released to the parties in the 

proceedings by default, unless the court directs otherwise.  

Do consultees agree? 

YES 

Paragraph 6.72 

 

Consultation Question 6. 

1.6 We invite consultees’ views as to whether they are of the view that, in Scotland:  

(1) there is a need for greater consistency and clarity in provisions relating to the 

expenses of curators ad litem and reporting officers and, if so, how this should be 

addressed;   

(2) it should be provided by statute that, at the initial hearing or any subsequent hearing 

for a parental order, the court may make any such interim order or orders for 

parental responsibilities and parental rights as it sees fit; and/or 

(3) further procedural reform is needed and, if so, what that reform should be. 

 

Paragraph 6.110 

 

Consultation Question 7. 

1.7 In respect of a domestic surrogacy arrangement, we provisionally propose that, before the 

child is conceived, where the intended parents and surrogate have: 

(1) entered into an agreement including the prescribed information, which will include a 

statement as to legal parenthood on birth, 
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(2) complied with procedural safeguards for the agreement, and 

(3) met eligibility requirements, 

on the birth of the child the intended parents should be the legal parents of the child, 

subject to the surrogate’s right to object. 

Do consultees agree? 

NO 

 

I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key 

recommendations* and the Hague Convention on the Protection of Children and Cooperation in 

respect of Intercountry Adoption of 1993. These require the birth mother to have legal 

parenthood and parental responsibility when the child is born and that her consent to giving up 

the child must be freely given AFTER the child's birth. I believe that this important safeguard 

against the sale of children and the exploitation of birth mothers should apply equally to 

surrogacy arrangements, in both an international and a domestic context. 

 

This proposal would set a very dangerous precedent for all women, all mothers, all children and 

all of the implications need to be fully understood. There is no evidence in the consultation paper 

that the law commissioners have considered these more general implications fully, if at all. 

 

I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at 

birth is based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ 

mothers prior to the consultation. I do not agree that these claimed wishes alone justify 

measures that contravene the recommendations of the UN Special Rapporteur and the 

provisions of the Hague Convention that are designed to reduce the risk of the sale and 

trafficking of children and to protect birth mothers. 

 

Bringing a child into the world is a great responsibility and it is not ethical to encourage or 

condone a system that would require women to deliberately conceive and subsequently give 

birth with the expectation that they would have little or no legal responsibility for the child. The 

rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers 

say they want or not. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.13 

 

Consultation Question 8. 

1.8 We provisionally propose that regulated surrogacy organisations and licensed clinics 

should be under a duty to keep a record of surrogacy arrangements under the new 

pathway to which they are a party, with such records being retained for a specified 

minimum period. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. 

 

1.9 We invite consultees’ views as to what the length of that period should be: whether 100 

years or another period. 

Paragraph 8.14 

 

Consultation Question 9. 

1.10 We provisionally propose that the prohibition on the use of anonymously donated gametes 

should apply to traditional surrogacy arrangements with which a regulated surrogacy 

organisation is involved. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposal for regulated surrogacy organisations, because they 

would inevitably lead to a normalising of surrogacy and an increase in its prevalence. 

Paragraph 8.21 

 

Consultation Question 10. 

1.11 We invite consultees’ views as to whether the use of anonymously donated sperm in a 

traditional, domestic surrogacy arrangement should prevent that arrangement from 

entering into the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway.’  

Paragraph 8.22 

 

Consultation Question 11. 

1.12 We provisionally propose that: 

(1) the surrogate should have the right to object to the acquisition of legal parenthood 

by the intended parents, for a fixed period after the birth of the child;  
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(2) this right to object should operate by the surrogate making her objection in writing 

within a defined period, with the objection being sent to both the intended parents 

and the body responsible for the regulation of surrogacy; and 

(3) the defined period should be the applicable period for birth registration less one 

week. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposal that the ‘intended parents’ should automatically acquire 

legal parenthood at birth and that the birth mother has only a limited time to object. This 

contradicts the UN Special Rapporteur’s recommendations,* including that the birth mother is the 

legal parent at birth and that all decisions involving legal parenthood and parental responsibility 

in surrogacy arrangements are taken by a court or other competent authority AFTER the birth, 

with the child’s best interests being the paramount consideration. 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.35 

 

Consultation Question 12. 

1.13 We provisionally propose that, where the surrogate objects to the intended parents 

acquiring legal parenthood within the period fixed after birth, the surrogacy arrangement 

should no longer be able to proceed in the new pathway, with the result that: 

(1) the surrogate will be the legal parent of the child;  

(2) if one of the intended parents would, under the current law, be a legal parent of the 

child, then he or she will continue to be a legal parent in these circumstances; and 

(3) the intended parents would be able to make an application for a parental order to 

obtain legal parenthood. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly with the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.36 

 

Consultation Question 13. 

1.14 We provisionally propose that, in the new pathway: 

(1) the intended parents should be required to make a declaration on registering the 

birth of the child that they have no reason to believe that the surrogate has lacked 

capacity at any time during the period in which she had the right to object to the 

intended parents acquiring legal parenthood; 

(2) if the intended parents cannot provide this declaration then, during the period in 

which she has the right to object to the intended parents acquiring legal parenthood, 

the surrogate should be able to provide a positive consent to such acquisition; and 

(3) if the intended parents are unable to make this declaration and the surrogate is 

unable to provide the positive consent within the relevant period, the surrogacy 

arrangement should exit the new pathway and the intended parents should be able 

to make an application for a parental order. 
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Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.  

 

The birth mother should be the legal parent at birth, along with her husband, spouse or civil 

partner if she has one – and decisions about any subsequent change of legal parenthood and 

parental responsibility must be taken by a court or other competent authority AFTER the birth 

and with the child’s best interest being the paramount consideration, in accordance with the UN 

Special Rapporteur’s recommendations.* 

 

The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to 

give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as 

the most rapid period of physical, physiological and emotional change that takes place in healthy 

human life. In a normal delivery there might have been significant blood loss leading to anaemia. 

After a Caesarean, to these changes is added all the stress of recovering from major abdominal 

surgery. It is totally inappropriate to expect the birth mother to make a calm and considered 

decision of such huge and life-changing significance at such a time – not to mention following 

through with the practical requirements of putting it in writing and ensuring it is received before 

the expiry of the deadline. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.37 

 

Consultation Question 14. 

1.15 We provisionally propose that, in the new pathway, the welfare of the child to be born as a 

result of the surrogacy arrangement: 

(1) should be assessed in the way set out in Chapter 8 of the current Code of Practice; 

(2) either the regulated surrogacy organisation or regulated clinic, as appropriate, 

should be responsible for ensuring that this procedure is followed; and 

(3) there should be no requirement for any welfare assessment of the child after his or 

her birth. 

Do consultees agree? 

 

NO 

 

I profoundly disagree with this proposal. It contradicts the UN Special Rapporteur’s 

recommendation* that all decisions involving legal parenthood and parental responsibility in 
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surrogacy arrangements should be taken by a court or other competent authority AFTER the 

birth and that the child’s best interests are the paramount consideration. A welfare assessment is 

an absolute requirement if an informed decision is to be made about the child’s best interest. 

Therefore a welfare assessment MUST be made after the child’s birth. 

 

The pre-conception assessment would typically have been carried out more than a year before 

the birth of the child. Much can change in that time.  

 

The justification that a welfare assessment after the birth of the child is not necessary because 

parents of children born through the normal process are not subject to such checks does not 

hold. Pregnancy, birth and the post-partum changes are intense physical and existential 

experiences that change you and prime you to love and be sensitive to the new-born child and 

rise to the challenge of the enormous task of raising him or her to adulthood. For obvious 

reasons ‘intended parents’ do not have this advantage.  

 

In addition, pregnancy and childbirth are a huge investment of the birth mother’s physical, 

physiological and emotional resources, which means she has already made a huge and 

unquantifiable, nearly year-long, commitment to the child. This means her practical and 

emotional commitment to the child is already well-developed, giving her the best chance of 

surmounting all the difficulties that will inevitably arise over the course of the child’s childhood 

and adolescence.  

 

The ‘intended parents’ have had no similar experience. The investment of financial resources 

does not in any way prepare you for the practical reality of caring for a new-born child and the 

long road of nurturing and shepherding him or her to adulthood. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.51 

 

Consultation Question 15. 

1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement 

under the new pathway, where the surrogate has exercised her right to object to the 

intended parents’ acquisition of legal parenthood at birth, the surrogate’s spouse or civil 

partner, if any, should not be a legal parent of the child. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘new pathway.’  

 

There is a very real risk that spouses and partners will coerce women into being a ‘surrogate’ for 

financial gain. This risk is likely to increase if he or she does not have legal parenthood or 
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parental responsibility for any children born of the arrangement. This is enough reason to reject 

this proposal. 

 

However, it also represents a significant change in legal parenthood rules and would therefore 

have an implication for all children, all families because it would set a precedent. It should not be 

introduced without a full assessment of all the implications, including on the rights of mothers and 

children. There is no evidence that the law commissioners have carried out any such 

assessment. 

 

1.17 We invite consultees’ views as to whether, in the case of a surrogacy arrangement outside 

the new pathway, the surrogate’s spouse or civil partner should continue to be a legal 

parent of the child born as a result of the arrangement. 

YES 

 

The normal legal parenthood rules should apply. This will reduce the risk of spouses and 

partners coercing women into surrogacy for financial gain. 

Paragraph 8.57 

 

Consultation Question 16. 

1.18 We provisionally propose that, in the new pathway, where a child born of a surrogacy 

arrangement is stillborn: 

(1) the intended parents should be the legal parents of the child unless the surrogate 

exercises her right to object; and 

(2) the surrogate should be able to consent to the intended parents being registered as 

the parents before the expiry of the period of the right to object. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended 

parents’ acquiring legal parenthood automatically at birth unless the birth mother objects. The 

birth mother should always be the legal parent of the child at birth and this should not change if 

the child is stillborn. 

 

1.19 We provisionally propose that, outside the new pathway, where a child born of a surrogacy 

arrangement is stillborn, the surrogate should be able to consent to the intended parents 

being registered as the parents before the expiry of the period allowed for the registration 

of the birth, provided that the intended parents have made a declaration to the effect that 

the relevant criteria for the making of a parental order are satisfied, on registration of the 

stillbirth. 
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Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this 

situation. The birth mother should always be the legal parent of the child at birth and this should 

not change if the child is stillborn and the registration should accurately reflect this. 

Paragraph 8.77 

 

Consultation Question 17. 

1.20 We provisionally propose that, for surrogacy arrangements outside the new pathway, 

where the child dies before the making of the parental order, the surrogate should be able 

to consent to the intended parents being registered as the parents before the expiry of the 

period allowed for the registration of the birth, provided that the intended parents have 

made a declaration to the effect that the relevant criteria for the making of a parental order 

are satisfied, on registration of the birth. 

Do consultees agree? 

NO 

 

I profoundly disagree with the ‘intended parents’ being registered as the legal parents in this 

situation. The birth mother should always be the legal parent of the child at birth and if the child 

dies before the parental order, the registration of birth should accurately reflect that the birth 

mother was the legal parent. 

Paragraph 8.79 

 

Consultation Question 18. 

1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to 

whether, where the surrogate dies in childbirth or before the end of the period during which 

she can exercise her right to object, the arrangement should not proceed in the new 

pathway and the intended parents should be required to make an application for a 

parental order. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 8.80 
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Consultation Question 19. 

1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where 

both intended parents die during the surrogate’s pregnancy, the intended parents should 

be registered as the child’s parents on birth, subject to the surrogate not exercising her 

right to object within the defined period. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with the deceased 

‘intended parents’ being registered as the legal parents in this situation. The birth mother should 

always be the legal parent of the child at birth and the registration of birth should accurately 

reflect this. 

 

1.23 We invite consultees’ views as to whether, for surrogacy arrangements outside the new 

pathway, where both intended parents die during the surrogate’s pregnancy or before a 

parental order is made: 

(1) it should be competent for an application to be made, by a person who claims an 

interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be 

permitted to apply for an order under section 8 of the Children Act 1989: 

(a) for an order for appointment as guardian of the child, and 

(b) for a parental order in the name of the intended parents, subject to the 

surrogate’s consent; or 

(2) the surrogate should be registered as the child’s mother and it should not be 

possible for the intended parents to be registered as the child’s parents, but that 

there should be a procedure for the surrogate to provide details of the intended 

parents, and, if relevant, gamete donors, for entry onto the register of surrogacy 

arrangements. 

The intended parents should NOT be registered as the child’s parents if they are already 

deceased – so option (2) is preferable. 

Paragraph 8.81 

 

Consultation Question 20. 

1.24 We provisionally propose that, where an application is made for a parental order by a sole 

applicant under section 54A: 
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(1) the applicant should have to make a declaration that it was always intended that 

there would only be a single applicant for a parental order in respect of the child 

concerned or to supply the name and contact details of the other intended parent;  

(2) if details of another intended parent are supplied, a provision should be made for 

notice to be given to the potential second intended parent of the application and an 

opportunity given to that party to provide notice of opposition within a brief period 

(of, say, 14 to 21 days); and 

(3) if the second intended parent gives notice of his or her intention to oppose, he or 

she should be required to make his or her own application within a brief period (say 

14 days), otherwise the application of the first intended parent will be determined by 

the court. 

Do consultees agree? 

YES 

Paragraph 8.86 

 

Consultation Question 21. 

1.25 We invite consultees’ views as to: 

(1) a temporary three-parent model of legal parenthood in surrogacy cases; and 

(2) how the legal parenthood of the surrogate should be extinguished in this model. 

I profoundly oppose a three-parent model of legal parenthood, even if it is temporary. The birth 

mother should be the legal parent at birth and all decisions involving legal parenthood and 

parental responsibility in surrogacy arrangements should be taken by a court or other competent 

authority AFTER the birth of the child with the best interests of the child being the paramount 

consideration, as recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.91 

 

Consultation Question 22. 

1.26 We invite consultees’ views:  

(1) as to whether there should be any additional oversight in the new pathway that we 

have proposed, leading to the acquisition of legal parenthood by the intended 

parents at birth; and 

(2) if so, as to whether should this oversight be: 
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(a) administrative, or 

(b) judicial. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the 

legal parent and have parental responsibility at birth and all decisions involving legal parenthood 

and parental responsibility in surrogacy arrangements should be taken by a court or other 

competent authority AFTER the birth of the child based on the best interests of the child, as 

recommended by the UN Special Rapporteur.* 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.93 

 

Consultation Question 23. 

1.27 In respect of England and Wales, we invite consultees’ views as to: 

(1) whether the welfare checklist, contained in section 1(3) of the Children Act 1989, 

should be amended to provide for the court to have regard to additional specific 

factors in the situation where it is considering the arrangements for a child in the 

context of a dispute about a surrogacy arrangement; and 

(2) if so, as to what those additional factors should be. 

The child’s best interests should drive all decisions about the child in the event of a dispute about 

a surrogacy arrangement. The welfare checklist provides a comprehensive summary of the 

issues to be considered and is adequate as it is, and conforms to the UN Special Rapporteur’s 

recommendation* that the child’s best interest is the paramount consideration. I therefore do not 

believe any other factors should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx  

Paragraph 8.120 

 

Consultation Question 24. 

1.28 In respect of England and Wales, we invite consultees’ views: 

(1) as to whether the checklist, contained in section 1(4) of the ACA 2002 (as applied 

and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018 

Regulations) should be further amended to provide for the court to have regard to 

additional specific factors in the situation where it is considering whether to make a 

parental order; and 

(2) what those additional factors should be. 



16 
 

The child’s best interests should drive all decisions when considering whether to make a parental 

order. The welfare checklist provides a comprehensive summary of the issues to be considered 

and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the 

child’s best interest is the paramount consideration. I therefore do not believe any other factors 

should be added. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.121 

 

Consultation Question 25. 

1.29 We invite consultees’ view as to whether section 10 of the Children Act 1989 should be 

amended to add the intended parents to the category of those who can apply for a section 

8 order without leave. 

NO 

 

There are real risks of the sale and trafficking of children and of exploitation of the birth mother 

and her reproductive capacities in all surrogacy arrangements. The court should therefore 

always have oversight of the arrangements. I am also concerned that there should be no 

liberalisation of the law on surrogacy because of the potential human rights abuses involved. I do 

not believe that ‘intended parents’ should be added to the list of those who can apply for a 

section 8 order without leave. 

Paragraph 8.123 

 

Consultation Question 26. 

1.30 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement outside the new pathway, the intended parents should acquire parental 

responsibility automatically where: 

(1) the child is living with them or being cared for by them; and  

(2) they intend to apply for a parental order. 

Do consultees agree? 

NO 

 

I profoundly disagree with this proposal. The birth mother should be the legal parent at birth and 

all decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, as 
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recommended by the UN Special Rapporteur* in order to reduce the risk of the sale and 

trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify measures that contravene recommendations of 

the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no legal 

responsibility for that child – other than a temporary right to ‘object’. The rights of the child must 

be prioritised regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.132 

 

Consultation Question 27. 

1.31 We provisionally propose that, where a child is born as a result of a surrogacy 

arrangement in the new pathway: 

(1) the intended parents should acquire parental responsibility on the birth of the child; 

and 

(2) if the surrogate exercises her right to object, the intended parents should continue to 

have parental responsibility for the child where the child is living with, or being cared 

for by, them, and they intend to apply for a parental order.  

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should acquire parentage or parental responsibility automatically. The birth mother 

should be the legal parent at birth and all decisions involving legal parenthood and parental 

responsibility in surrogacy arrangements should be taken by a court or other competent authority 

AFTER the birth of the child, with the child’s best interest the paramount consideration. This is 

the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the 

sale and trafficking of children and the exploitation of women and their reproductive capacities. 

 

I understand that the decision to automatically grant the ‘intended parents’ parental responsibility 

is based on (or justified by) the wishes expressed by some ‘surrogate’ mothers prior to the 

consultation. Their wishes alone do not justify a measure that contravenes recommendations of 
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the UN Special Rapporteur and the provisions of the Hague Convention that are designed to 

reduce the risk of the sale and trafficking of children.  

 

Bringing a child into the world is a great responsibility and it is not ethical to condone a system 

that would require women to give birth with the expectation that they would have no responsibility 

for that child – other than a temporary right to ‘object’. The rights of the child must be prioritised 

regardless whether that is what some birth mothers say they wish. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.134 

 

Consultation Question 28. 

1.32 We provisionally propose that, for surrogacy arrangements within the new pathway, the 

surrogate should retain parental responsibility for the child born as a result of the 

arrangement until the expiry of the period during which she can exercise her right to 

object, assuming that she does not exercise her right to object. 

Do consultees agree? 

OTHER 

 

I agree that the birth mother should have parental responsibility for the child but NOT that the 

‘intended parents’ should get automatic legal parenthood and parental responsibility. 

 

All decisions involving legal parenthood and parental responsibility in surrogacy arrangements 

should be taken by a court or other competent authority AFTER the birth of the child, with the 

child’s best interest the paramount consideration. This is the recommendation of the UN Special 

Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the 

exploitation of women and their women’s reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.139 

 

Consultation Question 29. 

1.33 For all surrogacy arrangements, we invite consultees’ views as to:  

(1) whether there is a need for any restriction to be placed on the exercise of parental 

responsibility by either the surrogate (or other legal parent), or the intended parents, 

during the period in which parental responsibility is shared; and 
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(2) whether it should operate to restrict the exercise of parental responsibility by the 

party not caring for the child or with whom the child is not living. 

I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should have 

legal parenthood and parental responsibility at and after the birth and all subsequent decisions 

involving legal parenthood and parental responsibility should be taken by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 

recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 8.140 

 

Consultation Question 30. 

1.34 We provisionally propose that traditional surrogacy arrangements should fall within the 

scope of the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 9.29 

 

Consultation Question 31. 

1.35 We invite the views of independent surrogates, and intended parents who have used 

independent surrogacy arrangements, to tell us about their experience. In particular, we 

would be interested to hear about any health screening, counselling and legal advice that 

took place. 

N/A 

Paragraph 9.35 
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Consultation Question 32. 

1.36 We invite consultees’ views as to whether independent surrogacy arrangements should be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

 

1.37 We invite consultees’ views as to how independent surrogacy arrangements might be 

brought within the scope of the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts 

binding obligations under the UNCRC and its first optional protocol. 

Paragraph 9.36 

 

Consultation Question 33. 

1.38 We provisionally propose that: 

(1) there should be regulated surrogacy organisations;  

NO 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(2) there should be no requirement for a regulated surrogacy organisation to take a 

particular form; and 

OTHER 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

(3) each surrogacy organisation should be required to appoint an individual responsible 

for ensuring that the organisation complies with regulation. 

Do consultees agree?  

OTHER 
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I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.61 

 

Consultation Question 34. 

1.39 We provisionally propose that the person responsible must be responsible for: 

(1) representing the organisation to, and liaising with, the regulator; 

(2) managing the regulated surrogacy organisation with sufficient care, competence 

and skill; 

(3) ensuring the compliance of the organisation with relevant law and regulation, 

including the creation, maintenance and operation of necessary policies and 

procedures; 

(4) training any staff, including that of the person responsible; and 

(5) providing data to the regulator and to such other person as required by law. 

Do consultees agree? 

LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) 

 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.40 We invite consultees to identify any other responsibilities which a responsible individual 

should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

 

1.41 We invite consultees’ views as to what experience, skills and qualifications a person 

responsible for a surrogacy organisation should have. 

I disagree with this proposal because regulated surrogacy organisations would sanction and 

legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to 

be a violation of the human rights of both women and children. 

Paragraph 9.62 
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Consultation Question 35. 

1.42 We provisionally propose that regulated surrogacy organisations should be non-profit 

making bodies. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they 

will inevitably be driven by commercial imperatives (for example, to cover costs, salaries, etc.) 

and will need to continuously seek new business and to convince or coerce more women to act 

as ‘surrogates.’ 

 

Deriving income from surrogacy is abhorrent and, given the parallels between surrogacy and 

prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or 

otherwise benefiting from the prostitution of women. 

Paragraph 9.84 

 

Consultation Question 36. 

1.43 We invite consultees’ views as to what should be included in the definition of matching and 

facilitation services. 

I disagree with organisations being able to provide matching and facilitation services, because 

that would inevitably lead to an increase in surrogacy, which I consider a violation of the human 

rights of both women and children. 

Paragraph 9.94 

 

Consultation Question 37. 

1.44 We provisionally propose that only regulated surrogacy organisations should be able to 

offer matching and facilitation services in respect of surrogacy arrangements in the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 
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facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

  

1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should 

be able to offer matching and facilitation services in respect of surrogacy arrangements 

outside the new pathway. 

I profoundly disagree with the proposals for the ‘new pathway’. I disagree with regulated 

surrogacy organisations or any other organisations being able to provide matching and 

facilitation services for any type of surrogacy, because that would inevitably lead to an increase 

in surrogacy, which I consider a violation of the human rights of both women and children. 

Paragraph 9.95 

 

Consultation Question 38. 

1.46 We invite consultees’ views as to the sanctions that should be available against 

organisations that offer matching and facilitation services without being regulated to do so, 

and whether these should be criminal, civil or regulatory. 

I do not accept that matching and facilitation services should be allowed – regardless who they 

are provided by – because they would inevitably lead to an increase in surrogacy, which I 

consider a violation of the human rights of both women and children. Offering such services 

should be a criminal offence. 

Paragraph 9.97 

 

Consultation Question 39. 

1.47 We provisionally propose that the remit of the Human Fertilisation and Embryology 

Authority be expanded to include the regulation of regulated surrogacy organisations, and 

oversight of compliance with the proposed legal requirements for the new pathway to legal 

parenthood. 

Do consultees agree? 

OTHER 

 

I disagree with the proposal for regulated surrogacy organisations because they would sanction 

surrogacy, which I consider a violation of the human rights of both women and children, and 

would drive an increase in surrogacy.  
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1.48 If consultees agree, we invite their views as to how the Authority’s Code of Practice should 

apply to regulated surrogacy organisations, including which additional or new areas of 

regulation should be applied. 

Paragraph 9.117 

 

Consultation Question 40. 

1.49 We provisionally propose that surrogacy agreements should remain unenforceable 

(subject to the exception we provisionally propose in Consultation Question 88 in relation 

to financial terms).  

Do consultees agree? 

YES 

Paragraph 9.129 

 

Consultation Question 41. 

1.50 We provisionally propose that there should be no prohibition against charging for 

negotiating, facilitating and advising on surrogacy arrangements. 

Do consultees agree? 

NO 

 

I VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, 

because I consider it a violation of the human rights of both women and the child. The idea of 

organisations charging to facilitate it is utterly abhorrent and violates the spirit, if not the letter, of 

Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits 

the exploitation of the prostitution of women – which includes deriving any form of benefit from 

women’s prostitution. 

Paragraph 9.135 

 

Consultation Question 42. 

1.51 We provisionally propose that the current ban on advertising in respect of surrogacy 

should be removed, with the effect that there will be no restrictions on advertising anything 

that can lawfully be done in relation to surrogacy arrangements. 

Do consultees agree? 

NO 
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I VEHEMENTLY disagree with removing the current ban on advertising in respect of surrogacy. 

Surrogacy is a violation of the human rights of both women and children, and enabling 

advertising sites (and other ‘service’ organisations) to financially benefit from it is abhorrent. 

 

At this time of increasing poverty and inequality, it would be unethical to promote the idea that 

being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems. If 

this proposal is implemented,  and  are likely present surrogacy ads to female 

students and young women suggesting that becoming a ‘surrogate’ would provide the solution to 

their financial worries. The most disadvantaged young women would be the most vulnerable to 

this idea and it is doubtful it would ever truly be in her best interest. 

 

Just as we protect disadvantaged people from the temptation of selling their kidneys for money, 

we need to protect disadvantaged women from the temptation of renting their wombs. This 

means that advertising of surrogacy MUST remain banned. 

Paragraph 9.145 

 

Consultation Question 43. 

1.52 We provisionally propose that, in England and Wales, where the making of a parental 

order in respect of a child born of a surrogacy arrangement has been recorded in the 

Parental Order Register, the child should be able to access his or her original birth 

certificate at the age of 18. 

Do consultees agree? 

YES 

Paragraph 10.80 

 

Consultation Question 44. 

1.53 We provisionally propose that where children are born of surrogacy arrangements that 

result in the intended parents being recorded as parents on the birth certificate, the full 

form of that certificate should make clear that the birth was the result of a surrogacy 

arrangement. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended 

parents’ should be recorded as parents on the original birth certificate. The birth mother should 

be recorded as the birth mother on the birth certificate and all decisions involving legal 

parenthood and parental responsibility should be taken after the birth by a court or other 

competent authority, with the child’s best interest the paramount consideration. This is the 
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recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale 

and trafficking of children and the exploitation of women and their reproductive capacities. 

 

However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of 

the certificate should make clear that the birth was the result of a surrogacy arrangement. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 10.85 

 

Consultation Question 45. 

1.54 We invite consultees’ views as to whether the birth registration system in England and 

Wales requires reform and, if so, which reforms they would like to see. 

I do not consider the birth registration system to be in need for reform. I am particularly opposed 

to changes to allow for the registration of three parents or for anyone other than the birth mother 

to be recorded as the mother on the original birth certificate. Such proposals could lead to the 

facilitation of the sale of children and an erosion of mothers’ rights and a diluting of the 

understanding that the relationship between the birth mother and the child is unique. 

Paragraph 10.87 

 

Consultation Question 46. 

1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has 

been the subject of a parental order should be able to access all the documents contained 

in the court’s file for those parental order proceedings. 

Do consultees agree? 

YES 

Paragraph 10.89 

 

Consultation Question 47. 

1.56 We provisionally propose that a national register of surrogacy arrangements should be 

created to record the identity of the intended parents, the surrogate and the gamete 

donors. 

Do consultees agree? 

YES 
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1.57 We provisionally propose that: 

(1) the register should be maintained by the Authority; 

(2) the register should record information for all surrogacy arrangements, whether in or 

outside the new pathway, provided that the information about who has contributed 

gametes for the conception of the child has been medically verified, and that the 

information should include: 

(a) identifying information about all the parties to the surrogacy arrangement, and 

(b) non-identifying information about those who have contributed gametes to the 

conception of the child; and 

(3) to facilitate the record of this information, the application form/petition for a parental 

order should record full information about a child’s genetic heritage where available 

and established by DNA or medical evidence, recording the use of an anonymous 

gamete donor if that applies. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy 

organisations. However, should surrogacy take place, it is important that the children have 

access to information about their origins and these proposals seem generally sound, except that 

the information held on gamete donors should also include identifying information – because 

otherwise it trivialises the creation of a child and denies the child the right to know her or his 

genetic parentage. 

Paragraph 10.102 

 

Consultation Question 48. 

1.58 We invite consultees’ views as to whether non-identifying information about the surrogate 

and the intended parents should be recorded in the national register of surrogacy 

arrangements and available for disclosure to a child born of a surrogacy arrangement. 

I agree but with the proviso that all the information should be identifying – because otherwise it 

trivialises the creation of a child and denies the child the right to know her or his genetic 

parentage. 

Paragraph 10.104 
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Consultation Question 49. 

1.59 We provisionally propose that a child born of a surrogacy arrangement should be able to 

access the information recorded in the register from the age of 18 for identifying 

information, and 16 for non-identifying information (if such information is included on the 

register), provided that he or she has been given a suitable opportunity to receive 

counselling about the implications of compliance with this request. 

Do consultees agree? 

YES 

 

1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on 

whether the information is identifying or non-identifying respectively) should be able to 

access the information in the register and, if so, in which circumstances: 

(1) where his or her legal parents have consented; 

(2) if he or she has received counselling and the counsellor judges that he or she is 

sufficiently mature to receive this information; and/or 

(3) in any other circumstances. 

I agree with (1) and (2) and believe there might be other circumstances where this is reasonable. 

Paragraph 10.110 

 

Consultation Question 50. 

1.61 We invite consultees’ views as to whether there should be any provision for those born of 

a surrogacy arrangement to make a request for information to disclose whether a person 

whom he or she is intending to marry, or with whom he or she intends to enter into a civil 

partnership or intimate physical relationship, was carried by the same surrogate. 

YES, this should be possible. 

Paragraph 10.114 

 

Consultation Question 51. 

1.62 We provisionally propose that where two people are born to, and genetically related 

through, the same surrogate, they should be able to access the register to identify each 

other, if they both wish to do so. 

Do consultees agree? 

YES 
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1.63 We invite consultees’ views as to whether there should be provision to allow people born 

to the same surrogate – but who are not genetically related – to access the register to 

identify each other, if they both wish to do so. 

YES, I agree. 

Paragraph 10.121 

 

Consultation Question 52. 

1.64 We invite consultees’ views as to whether provision should be made to allow a person 

carried by a surrogate, and the surrogate’s own child, to access the register to identify 

each other, if they both wish to do so: 

(1) if they are genetically related through the surrogate; and/or 

(2) if they are not genetically related through the surrogate. 

YES to both (1) and (2) 

Paragraph 10.123 

 

Consultation Question 53. 

1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views as to 

whether details of an intended parent who is not a party to the application for a parental 

order should be recorded in the register. 

The intended parent who is not a party to the application for a parental order should be recorded 

in the register. 

Paragraph 10.128 
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Consultation Question 54. 

1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the 

HFEA 2008 for making a parental order application should be abolished. 

Do consultees agree? 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 11.20 

 

Consultation Question 55. 

1.67 We provisionally propose that: 

(1) the current circumstances in which the consent of the surrogate (and any other legal 

parent) is not required, namely where a person cannot be found or is incapable of 

giving agreement, should continue to be available; 

NO  

 

I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

 

(2) the court should have the power to dispense with the consent of the surrogate, and 

any other legal parent of the child, in the following circumstances: 

(a) where the child is living with the intended parents, with the consent of the 

surrogate and any other legal parent, or 

(b) following a determination by the court that the child should live with the 

intended parents; and 

(3) the court’s power to dispense with consent should be subject to the paramount 

consideration of the child’s welfare throughout his or her life guided by the factors 

set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line 

with the section 14(3) of the Adoption and Children (Scotland) Act 2007. 

Do consultees agree? 

NO 
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I disagree with this because it is a violation of women’s rights and would increase the risk of child 

trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered 

as an option when a parental order is not possible. 

Paragraph 11.58 

 

Consultation Question 56. 

1.68 We provisionally propose that, both for a parental order and in the new pathway, the 

intended parents or one of the intended parents must be domiciled or habitually resident in 

the UK, Channel Islands or Isle of Man. 

Do consultees agree?  

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’. The ‘intended parents’ should be 

domiciled (and not simply habitually resident) in the UK in order to avoid surrogacy tourism. 

 

1.69 We invite consultees’ views as to whether there should be any additional conditions 

imposed on the test of habitual residence, for example, a qualifying period of habitual 

residence required to satisfy the test. 

I profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual 

residents but not domiciled in the UK – because of the risk of surrogacy tourism. 

Paragraph 12.15 

 

Consultation Question 57. 

1.70 We invite consultees’ views on whether: 

(1) the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be 

reformed and, if so, how; or 

(2) the requirement should be removed, subject to two persons who are within the 

prohibited degrees of relationship being prevented from applying. 

The qualifying categories of relationship should not be reformed or removed. 

Paragraph 12.29 
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Consultation Question 58. 

1.71 We provisionally propose that to use the new pathway, intended parents should be 

required to make a declaration in the surrogacy agreement that they intend for the child’s 

home to be with them. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’.  

Paragraph 12.34 

 

Consultation Question 59. 

1.72 We provisionally propose that the new pathway –  

(1) should not impose a requirement that the intended parent, or one of the intended 

parents, provide gametes for the conception of the child, so that double donation of 

gametes is permitted, but 

(2) that double donation should only be permitted in cases of medical necessity, 

meaning that there is not an intended parent who is able to provide a gamete due to 

infertility. 

Do consultees agree? 

NO 

 

I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should 

be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

 

1.73 We invite consultees’ views as to whether double donation should be permitted under the 

parental order pathway (to the same extent that it may be permitted in the new pathway) in 

domestic surrogacy arrangements.  

I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are 

likely to result in an increase in surrogacy. I therefore do not believe that double donation should 

be permitted under the parental order pathway in domestic surrogacy arrangements.  

 

1.74 We provisionally propose that the requirement that the intended parent or one of the 

intended parents contribute gametes to the conception of the child in the parental order 

pathway should be retained in international surrogacy arrangements. 

Do consultees agree? 

YES 
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Paragraph 12.64 

 

Consultation Question 60. 

1.75 We provisionally propose that if the requirement for a genetic link is retained for domestic 

cases outside the new pathway, the requirement should not apply, subject to medical 

necessity, if the court determines that the intended parents in good faith began the 

surrogacy arrangement in the new pathway but were required to apply for a parental order. 

Do consultees agree? 

NO 

 

I fundamentally disagree with proposals to introduce the ‘new pathway’ and believe the genetic 

link should be retained. I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.71 

 

Consultation Question 61. 

1.76 We provisionally propose that if double donation is permitted only in cases of medical 

necessity, an exception should be made to allow a parental order to be granted to a single 

parent without a genetic link where the intended parent’s former partner provides gametes 

but the intended parents’ relationship breaks down before the grant of a parental order. 

Do consultees agree? 

NO 

 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.76 
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Consultation Question 62. 

1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy 

arrangement has been used because of medical necessity: 

(1) for cases under the new pathway to parenthood; and/or 

(2) for cases where a post-birth parental order application is made. 

I oppose surrogacy and believe that it is a fundamental violation of women’s and children’s rights 

and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’  

 

1.78 We invite consultees’ views as to how a test of medical necessity for surrogacy, if it is 

introduced, should be defined and assessed. 

I dispute that surrogacy is ever a ‘medical necessity.’ 

Paragraph 12.94 

 

Consultation Question 63. 

1.79 We provisionally propose that in order to use the new pathway to parenthood, information 

identifying the child’s genetic parents and the surrogate must be provided for entry on the 

national register of surrogacy agreements prior to registration of the child’s birth. 

Do consultees agree?  

OTHER 

 

I profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in 

any surrogacy arrangements for the recording of the identity of all genetic parents and the birth 

mother. 

 

1.80 We invite consultees’ views as to whether it should be a condition for an application for a 

parental order that: 

(1) those who contributed gametes are entered on the national register of surrogacy 

agreements; and/or 

(2) if it remains a requirement that one of the intended parents provided gametes in the 

conception of the child, that the genetic link is demonstrated to the court with 

medical or DNA evidence. 

While I oppose surrogacy and want to see it banned, I support this condition for a parental order 

in the circumstances described in both (1) and (2). 
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1.81 We provisionally propose that it should be a condition for the application of a parental 

order that the identity of the surrogate is entered on the national register of surrogacy 

agreements. 

Do consultees agree? 

YES 

 

While I oppose surrogacy and want to see it banned, if it happens, I support this provision. 

Paragraph 12.115 

 

Consultation Question 64. 

1.82 We provisionally propose that there should be no maximum age limit for the grant of a 

parental order. The age of the intended parents should continue to be taken into account 

in the assessment of the welfare of the child in applications to grant a parental order.  

Do consultees agree? 

NO 

 

I am opposed to surrogacy and would like to see it banned, because it is a violation of both 

women’s and children’s human rights.  

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 

Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is 

to be opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear 

that society does not condone older people entering a surrogacy arrangement and will make it 

less likely that older people will go ahead with such an arrangement and present the court with a 

fait accompli. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is 

therefore imperative that age limits are set very carefully. 

 

1.83 We invite consultees’ views as to whether under the new pathway there should be a 

maximum age limit for intended parents, and if so, what it should be. 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. 

 

Raising children is demanding and requires vital parents who are engaged with life and society 

and who can reasonably be expected to survive in good health until the child reaches adulthood. 
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I am opposed to surrogacy per se, because it is a violation of both women’s and children’s 

human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore 

consider that a maximum age limit for ‘intended parents’ is important. This will make it clear that 

society does not consider it acceptable for older people to enter into a surrogacy arrangement 

and will make it less likely that they will. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement up to that age. It is therefore imperative 

that age limits are set very carefully.  

 

1.84 We provisionally propose that intended parents should be required to be at least 18 years 

old at the time that they enter into a surrogacy agreement under the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be 

allowed, there should be a minimum age for ‘intended parents’ and it should be much older than 

18. I suggest that 25 would be more appropriate. 

 

Any age limits in the legislation will have a normative effect – and will inevitably be understood as 

society sanctioning entering a surrogacy arrangement at that age. It is therefore imperative that 

age limits are set very carefully. What kind of society would want 18-year olds to believe that it 

would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before 

they have taken even their first steps into independence and adulthood? 

Paragraph 12.133 

 

Consultation Question 65. 

1.85 We provisionally propose that surrogates should be required to be at least 18 years of age 

(at the time of conception), in order for the court to have the power to make a parental 

order. 

Do consultees agree? 

OTHER 

 

I am opposed to surrogacy per se and would like to see it banned, because I consider it a 

violation of both women’s and children’s human rights.  

 

At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself 

as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 
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should be a significantly older minimum age for entering into a surrogacy arrangement and I 

suggest that 25 years would be more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

 

1.86 We provisionally propose that surrogates should be required to be at least 18 years old at 

the time of entering into the surrogacy agreement within the new pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for a ‘new pathway’. At 18 a woman is barely out of 

childhood and has not yet had an opportunity to establish herself as an adult. This means that 

she is particularly vulnerable to coercion and manipulation. There should be a significantly older 

minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be 

more appropriate. 

 

Any age limits will have a normative effect – and will inevitably be understood as society 

sanctioning surrogacy at that age. It is therefore imperative that age limits are set very carefully. 

What kind of society would want 18-year old girls to believe that entering a surrogacy 

arrangement is a reasonable thing for them to be doing before they have taken even their first 

steps into independence and adulthood?  

Paragraph 12.144 

 

Consultation Question 66. 

1.87 We provisionally propose that medical testing of the surrogate, any partner of the 

surrogate, and any intended parent providing gametes should be required for the new 

pathway. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 
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1.88 We invite consultees’ views as to whether the types of testing set out in the Code of 

Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if 

not, which types of testing should be required for such arrangements. 

 

Paragraph 13.16 

 

Consultation Question 67. 

1.89 We provisionally propose that, as a condition of being eligible for entry into the new 

pathway: 

(1) the surrogate, her spouse, civil partner or partner (if any) and the intended parents 

intending to enter into a surrogacy arrangement in the new pathway should be 

required to attend counselling with regard to the implications of entering into that 

arrangement; and 

(2) the implications counselling should be provided by a counsellor who meets the 

requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.44 

 

Consultation Question 68. 

1.90 We provisionally propose that, for the new pathway, there should be a requirement that 

the surrogate and the intended parents should take independent legal advice on the effect 

of the law and of entering into the agreement before the agreement is signed. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.65 
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Consultation Question 69. 

1.91 We provisionally propose that, as an eligibility requirement of the new pathway: 

(1) an enhanced criminal record certificate should be obtained for intended parents, 

surrogates and any spouses, civil partners or partners of surrogates;  

(2) the body overseeing the surrogate arrangement should not enable a surrogate 

arrangement to be proceed under the new pathway where a person screened is unsuitable 

for having being convicted of, or received a police caution for, any offence appearing on a 

prescribed list of offences; and  

(3) the body overseeing the surrogacy arrangement may also determine that a 

person is unsuitable based on the information provided in the enhanced record certificate.  

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.92 We invite consultees’ views as to whether the list of offences that applies in the case of 

adoption is appropriate in the case of surrogacy arrangements in the new pathway. 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 13.73 

 

Consultation Question 70. 

1.93 We invite consultees’ views as to whether there should be a requirement that the 

surrogate has previously given birth as an eligibility requirement of the new pathway. 

OTHER 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women who have never had a child of their own entering an 

arrangement to undergo pregnancy and childbirth for someone else. It is impossible to 

understand what pregnancy and childbirth are like and how they will change you until or unless 

you have had that experience yourself. 

Paragraph 13.95 
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Consultation Question 71. 

1.94 We provisionally propose that there should not be a maximum number of surrogate 

pregnancies that a woman can undertake as an eligibility requirement of the new pathway. 

Do consultees agree? 

NO 

 

I am profoundly opposed to surrogacy and the introduction of the ‘new pathway’. 

 

Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths. 

Even the Kennel Club recognises that female dogs should not be allowed to undertake more 

than four pregnancies. It is abhorrent that female dogs have better protections than women 

would have under this proposal. 

Paragraph 13.99 

 

Consultation Question 72. 

1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the 

surrogate should be able to be: 

(1) based on an allowance;  

(2) based on costs actually incurred by the surrogate, but without the need for 

production of receipts; or 

(3) based on costs actually incurred by the surrogate, and only on production of 

receipts. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.16 
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Consultation Question 73. 

1.96 We invite consultees’ views as to: 

(1) whether intended parents should be able to pay the surrogate essential costs 

relating to the pregnancy; and 

(2) the types of expenditure which should be considered “essential”.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.22 
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Consultation Question 74. 

1.97 We invite consultees’ views as to: 

(1) whether they consider that intended parents should be able to pay the surrogate 

additional costs relating to the pregnancy; and 

(2) the types of expenditure which should be considered additional, rather than 

essential.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above the actual 

essential costs of the pregnancy and birth – such as medical supplies, extra food and vitamins, 

and travel to medical appointments – backed up by receipts. 

Paragraph 15.26 

 

Consultation Question 75. 

1.98 We invite consultees’ views as to:  

(1) whether intended parents should be permitted to pay all costs that arise from 

entering into a surrogacy arrangement, and those unique to a surrogate pregnancy; 

and 

(2) the types of cost which should be included within this category. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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Paragraph 15.29 

 

Consultation Question 76. 

1.99 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate her actual lost earnings (whether the surrogate is employed or 

self-employed). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.37 

 

Consultation Question 77. 

1.100 We invite consultees’ views as to whether they consider that intended parents should be 

able to pay their surrogate either or both of the following lost potential earnings: 

(1) her lost employment-related potential earnings (as defined in paragraph 15.35 

above); and/or 

(2) other lost potential earnings (as defined in paragraph 15.36 above). 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost 

earnings. 

Paragraph 15.38 

 

Consultation Question 78. 

1.101 We invite consultees to share their experiences:  

(1) of the impact that payments received by a surrogate from the intended parents has 

had on the surrogate’s entitlement to means-tested social welfare benefits; and 

(2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to 

means-tested social welfare benefits, how that has been addressed in their 

surrogacy arrangement. 

N/A 

Paragraph 15.47 
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Consultation Question 79. 

1.102 We invite consultees’ views as to whether intended parents should be able to pay 

compensation to the surrogate for the following: 

(1) pain and inconvenience arising from the pregnancy and childbirth; 

(2) medical treatments relating to the surrogacy, including payments for each 

insemination or embryo transfer; and/or 

(3)  specified complications, including hyperemesis gravidarum, pre-eclampsia, an 

ectopic pregnancy, miscarriage, termination, caesarean birth, excessive 

haemorrhaging, perineal tearing, removal of fallopian tubes or ovaries or a 

hysterectomy. 

It is absurd to propose that one could place a monetary value on the pain of adverse pregnancy 

outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or 

symptoms, others have profound ongoing fear of vaginal penetration, which can result in very 

significant emotional and relationship difficulties. Infection may complicate healing, and some 

women report long term sequelae from this, such as impaired wound healing.  

 

Haematology conditions should also be considered. Blood loss, for example due to placental 

haemorrhage can be very significant, and potentially result in emergency hysterectomy and 

blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly 

screened in the UK there still remains the potential for blood borne illnesses to be transmitted, 

and the fact that some of these may not have been identified yet by researchers is also a real 

risk to a mother receiving transfusion. Persons who have had a blood transfusion are currently 

unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an 

indication of the gravity of receiving blood products.  

 

No medical intervention is EVER risk free. Receiving multiple blood products in the context of 

Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten 

those risks.  

 

Conditions such as HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, 

and although the maternal mortality rate is low, it can have significant sequelae, including renal 

failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby) 

permanent liver damage and retinal detachment resulting in visual impairment.  

 

Each of these conditions have long term consequences for a woman, psychologically, physically 

and emotionally, and may also affect her ability to return to work or care for other children.  

 

Also, the late complications of childbirth have been disregarded. Late consequences of childbirth 

can include vaginal or rectal prolapse, urinary and faecal incontinence. Women who have had a 

C section may experience ongoing pain around the scar. Some sources quote this as affecting 

between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may 

take years to present (conversely, may present immediately). 
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How could we ensure that women suffering these complications are compensated? They are 

multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed 

to unpick the role of a surrogate pregnancy in causing these symptoms in relation to other risk 

factors, for example parity, smoking history, personal medical history? 

 

Psychiatric conditions are also absent from this list. Complications including depression and 

anxiety may be worsened by pregnancy. Other mental health conditions such as post natal 

depression and post partum psychosis can be fatal, and impact on a woman’s health for many 

years to come. I’m quite shocked that none of these conditions have been explicitly mentioned 

and it does make me wonder how the list of complications was created. I’d also like to know what 

level of haemorrhage would be considered “excessive”. 

 

The wording of the question “should” be able to pay compensation is not the same as being 

mandated to do so. This potentially creates a situation where some “luckier” women would 

receive compensation others would not. 

 

All of the above illustrates the risks of surrogacy and confirms my support for a total ban on 

surrogacy in the UK, as there is in Spain.  

 

1.103 We invite consultees’ views as to whether there are any other matters in respect of which 

intended parents should be able to pay the surrogate compensation. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain.  

 

1.104 We invite consultees’ views as to whether the level of compensation payable should be: 

(1) a fixed fee set by the regulator (operating as a cap on the maximum payable), or  

(2) left to the parties to negotiate.   

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. 

Paragraph 15.53 

 

Consultation Question 80. 

1.105 We invite consultees views’ as to whether intended parents should be able to pay 

compensation to the surrogate’s family in the event of the pregnancy resulting in the 

surrogate’s death, including through payment of the cost of life assurance for the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question illustrates the risks of surrogacy and why I oppose it.  

Paragraph 15.56 

 

Consultation Question 81. 

1.106 We invite consultees’ views as to whether:  

(1) intended parents should be able to buy gifts for the surrogate; and 

(2) if so, specific provision should be made for these gifts to be modest or reasonable in 

nature. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. 

Paragraph 15.60 

 

Consultation Question 82. 

1.107 We invite consultees’ views as to whether it should be possible for the intended parents to 

agree to pay a woman for the service of undertaking a surrogacy. 

It should not be possible for the intended parents to agree to pay a woman for the service 

of undertaking a surrogacy. (check box) 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.108 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman for the service of undertaking surrogacy, whether that the fee should be: 

(1) any sum agreed between the parties to the surrogacy; or 

(2) a fixed fee set by the regulator. 

Leave both check boxes blank. 
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I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for her 

‘services’. 

 

1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay 

a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments 

the law should permit, in addition to that fixed fee: 

(1) no other payments; 

(2) essential costs relating to the pregnancy; 

(3) additional costs relating to the pregnancy; 

(4) lost earnings; 

(5) compensation for pain and inconvenience, medical treatment and complications, 

and the death of the surrogate; and/or 

(6) gifts. 

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 
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I am therefore opposed to allowing the ‘intended parents’ to make any type of fee or payment to 

the birth mother for her ‘services’. 

Paragraph 15.69 

 

Consultation Question 83. 

1.110 We invite consultees’ views as to whether it should be possible for any payment the law 

permits the intended parents to pay the surrogate for her services to be reduced in the 

event of a miscarriage or termination of the pregnancy. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

 

1.111 We invite consultees’ views as to whether, if the law permits a fee payable to the surrogate 

to be able to be reduced in the event of a miscarriage or termination, whether such 

provision should apply: 

(1) in the first trimester of pregnancy only; 

(2) to any miscarriage or termination; or 

(3) some other period of time (please specify).   

Leave all check boxes blank. 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 
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I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

 

This question is therefore not applicable because I oppose the payment of birth mothers for their 

‘services’. However, it illustrates the grave risks of surrogacy. 

Paragraph 15.72 

 

Consultation Question 84. 

1.112 We provisionally propose that the types of payment that are permitted to be made to 

surrogates should be the same, whether the surrogacy follows our new pathway to 

parenthood or involves a post-birth application for a parental order. 

Do consultees agree? 

OTHER 

 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I am opposed to the ‘new pathway’ but consider that regardless of the surrogacy arrangement 

being used, the only payments that should ever be made are essential and basic expenses for 

which receipts are provided. 

Paragraph 15.74 

 

Consultation Question 85. 

1.113 We invite consultees’ views as to whether there are any categories of payment we have 

not discussed which they think intended parents should be able to agree to pay to the 

surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 
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There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.75 

 

Consultation Question 86. 

1.114 We invite consultees to express any further views they have about the payments that 

intended parents should be able to agree to pay to the surrogate. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is 

accepted, however, legislation should allow no payments to the birth mother above actual 

essential costs, backed up by receipts. 

Paragraph 15.76 
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Consultation Question 87. 

1.115 We invite consultees’ views as to whether there are specific methods of enforcing 

limitations that are placed on payments to surrogates that we should consider as part of 

our review: 

(1) for cases within the new pathway to parenthood; and  

(2) for cases where a parental order is made after the birth of the baby. 

I am opposed to paid surrogacy because it commercialises women’s reproductive functions, 

commodifies children, and risks the sale of children, against which there is an international 

prohibition. Surrogacy is therefore a violation of the human rights of both women and children. 

 

There is rising inequality in the UK and any payments above the reimbursement of the most 

essential and basic expenses will act as an incentive to poor women to engage in surrogacy 

when it is not in their best interests. 

 

The only payments that should be made are essential and basic expenses and for which receipts 

are provided. The judge or other competent authority should closely monitor all financial aspects 

of the arrangement (in line with the UN Special Rapporteur’s recommendations*) and refuse the 

parental order when payments have exceeded basic expenses. If it is not a judge overseeing the 

arrangements, the competent authority should be totally independent and not, for example, an 

agency (or ‘regulated surrogacy organisation’) that has been involved in the arrangements in any 

way. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 15.89 

 

Consultation Question 88. 

1.116 We provisionally propose that financial terms of a surrogacy agreement entered into under 

the new pathway to parenthood should be enforceable by the surrogate. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

 

1.117 We provisionally propose that if the financial terms of a surrogacy agreement entered into 

under the new pathway become enforceable, the ability to do so should not be dependent 

on the surrogate complying with any terms of the agreement relating to her lifestyle. 
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Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy 

agreement’ could place restrictions on the birth mother’s lifestyle is utterly abhorrent. 

Paragraph 15.99 

 

Consultation Question 89. 

1.118 We invite overseas surrogates (or bodies representing or advocating for surrogates) to 

share with us their experiences f international surrogacy arrangements. 

N/A 

Paragraph 16.10 

 

Consultation Question 90. 

1.119 We invite organisations focused on children’s rights and welfare in the international 

context to share with us their views on our proposed reforms and consultation questions in 

this chapter. 

N/A 

Paragraph 16.12 

 

Consultation Question 91. 

1.120 We invite consultees to provide us with evidence of their experience of applying to register 

a child born through an international surrogacy arrangement as a British citizen and 

obtaining a passport for the child. In particular, we would be interested to hear how long 

the application took after the birth of the child, and any information consultees have about 

causes of delays in the process. 

N/A 

Paragraph 16.52 
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Consultation Question 92. 

1.121 We provisionally propose that it should be possible for a file to be opened, and the 

application process for obtaining registration of a child born from an international 

surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport in international surrogacy arrangements appears to contradict the UN Special 

Rapporteur’s recommendations* that are designed to protect against the selling and trafficking of 

children and the protection of the rights of the birth mother. I therefore strongly disagree with this 

proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.53 

 

Consultation Question 93. 

1.122 We invite consultees to provide us with evidence of the experience they have had of 

applying for a visa for a child born through an international surrogacy arrangement. In 

particular, we would be interested to hear how long the application took after the birth of 

the child, and any information consultees have of causes of delays in the process. 

N/A 

Paragraph 16.68 

 

Consultation Question 94. 

1.123 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a visa in respect of a child born through an international surrogacy 

arrangement, before the child is born. The application will need to be completed after the 

birth of the child, and the issue of a passport in the child’s country of birth. 

Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for registration of birth and a 

passport before the child is born in international surrogacy arrangements appears to contradict 

the UN Special Rapporteur’s recommendations* that are designed to protect against the selling 
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and trafficking of children and the protection of the rights of the birth mother. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

1.124 We provisionally propose that the current provision made for the grant of a visa outside of 

the Immigration Rules where the intended parents are not the legal parents of the child 

under nationality law should be brought within the Rules. 

Do consultees agree? 

NO 

 

1.125 We provisionally propose that:  

(1) the grant of a visa should not be dependent on the child breaking links with the 

surrogate; or  

(2) that this condition should be clarified to ensure that it does not prevent the child 

having contact, and an on-going relationship, with the surrogate. 

Do consultees agree? 

YES 

 

1.126 We invite consultees’ views as to whether the current requirement for the grant of a visa 

outside the Rules that the intended parents must apply for a parental order within six 

months of the child’s birth should be removed (regardless of whether the availability of the 

visa is brought within the Rules), if our provisional proposal to remove the time limit on 

applications for parental orders is accepted. 

NO 

 

The time limit should be retained but the court should be able to dispense with it in certain 

circumstances when this is in the best interests of the child. 

Paragraph 16.69 

 

Consultation Question 95. 

1.127 We provisionally propose that it should be possible to open a file, and begin the process 

for applying for a EU Uniform Format Form in respect of a child born through an 

international surrogacy arrangement, before the child is born. The application will need to 

be completed after the birth of the child. 
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Do consultees agree? 

NO 

 

Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form 

for the child before she or he is born in international surrogacy arrangements appears to 

contradict the UN Special Rapporteur’s recommendations* that are designed to protect against 

the selling and trafficking of children and the protection of the rights of the birth mother. I 

therefore strongly disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.76 

 

Consultation Question 96. 

1.128 We invite consultees to provide us with evidence of the experience they have had of 

applying for a EU Uniform Format Form for a child born through an international 

surrogacy arrangement. In particular we would be interested to hear how long the 

application took after the birth of the child, and any information consultees have of 

causes of delays in the process. 

N/A 

Paragraph 16.77 

 

Consultation Question 97. 

1.129 We provisionally propose that the UK Government should provide a single, 

comprehensive guide for intended parents explaining the nationality and immigration 

consequences of having a child through an international surrogacy arrangement.  

Do consultees agree? 

OTHER 

 

I agree with such a guide, but would like to see it explaining the reasons why surrogacy is a 

violation of the human rights of women and children and all the other ways in which it is 

possible for people to enjoy children in their lives. 

Paragraph 16.82 

 



58 
 

Consultation Question 98. 

1.130 We provisionally propose that international surrogacy arrangements should not be 

eligible for the new pathway to parenthood. 

Do consultees agree? 

OTHER 

 

I profoundly disagree with the proposals for the ‘new pathway’. 

Paragraph 16.93 

 

Consultation Question 99. 

1.131 We provisionally propose that:  

1.132 the Secretary of State should have the power to provide that the intended parents of 

children born through international surrogacy arrangements, who are recognised as the 

legal parents of the child in the country of the child’s birth, should also be recognised as 

the child’s legal parents in the UK, without it being necessary for the intended parents to 

apply for a parental order, but 

1.133 before exercising the power, the Secretary of State should be required to be satisfied that 

the domestic law and practice in the country in question provides protection against the 

exploitation of surrogates, and for the welfare of the child, that is at least equivalent to 

that provided in UK law. 

Do consultees agree? 

NO 

 

I do not see how this proposal for such a blanket power would align with the UN Special 

Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children 

and Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth 

mother to have legal parenthood and parental responsibility when the child is born and that her 

consent to giving up the child must be given AFTER the child's birth and that the transfer of 

‘parenthood’ should be overseen by the courts or a competent authority on an individual case 

by case basis, with the best interests of the child being the paramount consideration. This is an 

important safeguard against the sale of children and for the protection of the birth mother and I 

believe it should apply equally to international surrogacy arrangements. I therefore strongly 

disagree with this proposal. 

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

Paragraph 16.94 
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Consultation Question 100. 

1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK 

involving foreign intended parents. 

N/A 

 

1.135 We invite consultees’ views as to whether: 

(1) any restriction is necessary on the removal of a child from the UK for the purpose 

of the child becoming the subject of a parental order, or its equivalent, in another 

jurisdiction; and 

(2) if such a restriction is necessary, there should be a process allowing foreign 

intended parents to remove the child from the jurisdiction of the UK for this 

purpose and with the approval of the court and, if so, what form should that 

process take. 

Restrictions and checks MUST be in place to protect the child and the birth mother from 

trafficking and exploitation. The process should include the same checks as would be used in 

an international adoption. 

Paragraph 16.120 

 

Consultation Question 101. 

1.136 We invite consultees’ views as to whether the current application of the law on statutory 

paternity leave, and statutory paternity pay, to the situation of the surrogate’s spouse, 

civil partner or partner requires reform. 

I do not believe this needs changing. 

Paragraph 17.18 

 

Consultation Question 102. 

1.137 We provisionally propose that provision for maternity allowance should be made in 

respect of intended parents, and that any such provision should be limited so that only 

one intended parent qualifies.  

Do consultees agree? 

NO 

Paragraph 17.32 
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Consultation Question 103. 

1.138 We invite consultees’ views as to: 

(1) whether there is a need for reform in respect of the right of intended parents to 

take time off work before the birth of the child, whether for the purpose of induced 

lactation, ante-natal appointments or any other reason; and  

(2) if reform is needed, suggestions on reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children.  

Paragraph 17.36 

 

Consultation Question 104. 

1.139 We invite consultees’ views as to whether the duty of employers to provide suitable 

facilities for any person at work who is a pregnant woman or nursing mother to rest under 

Regulation 25 of the Workplace (Health, Safety and Welfare) Regulations 1992 is 

sufficient to include intended parents in a surrogacy arrangement. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children. 

Paragraph 17.40 

 

Consultation Question 105. 

1.140 We invite consultees’ views as to whether there are further issues in relation to 

employment rights and surrogacy arrangements and, if so, any suggestions for reform. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.43 

 

Consultation Question 106. 

1.141 We invite consultees’ views as to whether they believe any reforms in relation to 

surrogacy and succession law are required. 

I am opposed to any reform in this area because it would act to normalise surrogacy, which is a 

human rights abuse of both women and children 

Paragraph 17.56 
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Consultation Question 107. 

1.142 We invite consultees’ views as to whether there are any issues in how surrogacy 

arrangements are dealt with by the health services, and whether there are reforms to law 

or practice that consultees would like to see in this area. 

It is important that all health and care professionals are aware that surrogacy agreements are 

not legally binding and that ‘intended parents’ have no legal right to override the birth mother’s 

wishes or decisions in regards to her lifestyle or medical and health care, including during 

pregnancy, labour and childbirth. Even if she has previously agreed to them sharing decisions 

and being informed on these matters, she can withdraw her consent at any time for any or no 

reason. All professionals involved in her care are duty-bound to comply with her wishes. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

Surrogacy arrangements place additional and complicated pressures on healthcare staff and 

this could reduce the standard of impartial care given to birth mothers and new-borns – 

especially when the ‘intended parents’ are entitled, rich or of high status. This itself is a valid 

reason to be extremely cautious about making changes that will increase the numbers of 

surrogacy births. 

 

It is generally recognised that egg donation and IVF pregnancies carry additional health risks. 

As most surrogacy pregnancies involve IVF, any increase in surrogacy is likely to lead to 

additional pressure on the NHS.  

 

Adoption research suggests that the separation of the new-born and the birth mother has long-

term negative effects on the well-being of both of them. This is likely to be the same for birth 

mothers and babies in surrogacy arrangements and so can be expected to place additional 

long-term pressures on the NHS and society as a whole. This has not been considered and 

there are no questions about this. 

 

An increase in surrogacy will require an increase in egg donation, which is a risky procedure 

that can have a long-term negative impact on the woman’s health, including premature death. 

Ethical issues abound. Young women might be coerced by financial pressures to donate eggs 

when this isn’t in their best interests and there are worries about eugenics – where egg donors 

are selected on the basis of blonde hair, blue eyes and stereotypical measures of 

‘attractiveness’ for example. 

 

The law commissioners do not appear to have considered the likely impact of any of these 

issues. There is no question about people’s thoughts about the NHS picking up the tab for the 

extra costs involved in surrogacy and whether this affects their opinions on surrogacy itself. 
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There appears to have been no evaluation of the size of the additional costs to the NHS and 

society. 

 

At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic 

fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money 

for prospective parents to indulge their parenting fantasies while denying patients access to 

drugs which are standard of care in other counties. 

 

1.143 We invite consultees’ views as to any additions or revisions that they would like to see 

made to the guidance published by the Department for Health and Social Care for 

England and Wales. 

The guidance should be revised to clarify that surrogacy agreements are not legally binding and 

that the birth mother has the right to change her mind at any time, for any or no reason. 

Healthcare professionals must accept that her wishes are paramount and that the ‘intended 

parents’ have no legal right to override her wishes or decisions in regards to her lifestyle or 

medical and health care, including during pregnancy, labour, childbirth and the postpartum 

period. 

 

All health and care professionals should also be aware that the birth mother may be being 

coerced to engage in the surrogacy arrangement by one or more persons, including her spouse 

or partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be 

present in so-called altruistic surrogacy arrangements. 

 

The guidance should make it clear that healthcare professionals should be even more alert 

than normal to the possibility that she is being coerced and to ensure that they can speak to her 

alone, including during labour, and that if she changes her mind about who is present in 

consultations, and the labour ward/delivery suite, they must respect her wishes. 

 

1.144 We invite consultees’ views as to how midwifery practice may better accommodate 

surrogacy arrangements, in particular with regard to safeguarding issues. 

It is important that midwifery practice always prioritises the wishes of the birth mother and the 

wellbeing of herself and the child. 

Paragraph 17.76 

 

Consultation Question 108. 

1.145 We invite consultees’ views as to whether there are any other legal issues in relation to 

surrogacy, not covered in this Consultation Paper, that merit examination. 

It is of considerable concern that the law commissioners appear to have given no consideration 

to the significant risk that women will be coerced into agreeing to participate in surrogacy 
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arrangements for someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even 

more likely if substantial payments are involved. 

 

It is well-known that women and girls are groomed and/or coerced into prostitution by partners 

and ‘boyfriends’ who act as their pimp and take all or much of their earnings. This is a major 

route by which many women enter prostitution and is a major factor in preventing their exit. 

There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it 

is opened up and provides opportunities to make significant amounts of money. 

 

If the law commissioners’ proposals are enacted, there must therefore also be legislation that 

prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence 

and carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as 

a deterrent. That such a law would be difficult to enforce just adds to the arguments for why 

paid surrogacy is a bad idea – and especially for women. 

 

It would be far better to simply ban all surrogacy arrangements – or at the very least any 

payments beyond basic and essential expenses backed by receipts and overseen by a judge. 

Paragraph 17.80 

 

Consultation Question 109. 

1.146 We invite consultees who are intended parents, live in the UK, and have entered into a 

surrogacy arrangement that led to the birth of a child to tell us: 

(1) when the child was born; 

(2) whether the arrangement was domestic or international and, if international, in 

which country the arrangement took place; 

(3) whether the arrangement led to the making of a parental order in the UK; and 

(4) whether they are a: 

(a) opposite-sex couple; 

(b) male same-sex couple; 

(c) female same-sex couple; 

(d) single woman; or 

(e) single man. 

N/A 

Paragraph 18.2 
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Consultation Question 110. 

1.147 We invite consultees who have experience of applying for a parental order in the UK to 

tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) whether they had legal advice before the making of the parental order; 

(3) whether they were represented by a lawyer in court; and 

(4) the cost of any legal advice or representation. 

N/A 

Paragraph 18.4 

 

Consultation Question 111. 

1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of 

the current law where the intended parents are not the legal parents from birth of the 

child born of the surrogacy arrangement. 

Paragraph 18.6 

 

Consultation Question 112. 

1.149 We invite consultees to tell us what they have paid for, or to provide evidence about the 

cost of: 

(1) medical screening; and 

(2) implications counselling 

(where possible separating out the cost of such screening, tests or implications 

counselling from any other costs involved with fertility treatment). 

N/A 

 

1.150 We invite legal consultees, who advise on surrogacy and parental order proceedings, to 

provide evidence of what they would charge: 

(1) to provide advice sufficient to meet the proposed requirement for independent 

legal advice discussed in Chapter 13; and 
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(2) to draft, advise on and negotiate the written surrogacy agreement required for the 

new pathway. 

N/A 

Paragraph 18.8 

 

Consultation Question 113. 

1.151 We invite consultees to tell us of the impact of: 

(1) the current requirement of a genetic link; and 

(2) any removal of this requirement in cases of medical necessity: 

(a) in the new pathway; 

(b) in the parental order route for domestic surrogacy arrangements; or 

(c) in both situations. 

 

Paragraph 18.11 

 

Consultation Question 114. 

1.152 We invite consultees who consider that they might be able to fulfil the role of the 

independent professional discussed in Chapter 9 to tell us: 

(1) their profession; and  

(2) what they would charge to provide such a service. 

N/A 

Paragraph 18.13 

 

Consultation Question 115. 

1.153 We invite consultees who are intended parents to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 
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(2) if particular proposals will restrict accessibility, and why. 

N/A 

1.154 We invite consultees who are surrogates to give us their views on the impact of our 

proposals for reform on their ability to enter into surrogacy arrangements and, in 

particular: 

(1) if particular proposals will increase accessibility, and why; and 

(2) if particular proposals will restrict accessibility, and why. 

N/A 

Paragraph 18.15 

 

Consultation Question 116. 

1.155 We ask consultees who are intended parents to tell us: 

(1) whether the surrogacy arrangement was domestic or international; 

(2) what they spent, in total, on the surrogacy arrangement(s) that led to the birth of 

their child(ren), including the cost of fertility treatment, payments to the surrogate 

and payments to any surrogacy agency or organisation; 

(3) how they raised the funds for the surrogacy arrangement(s); 

(4) what they spent on any fertility treatment prior to entering into a surrogacy 

arrangement (where that treatment did not lead to the birth of a child); and 

(5) how they raised the funds for the fertility treatment. 

N/A 

Paragraph 18.18 

 

Consultation Question 117. 

1.156 We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. 

 

Paragraph 18.20 
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Consultation Question 118. 

1.157 We invite consultees’ views as to any other impact that we have not specifically 

addressed in this chapter, or the preceding chapters, of this paper. 

It seems that before the law commissioners designed this consultation, they had already 

decided that surrogacy is a positive thing and so legislation should enable it. This may be 

explained by a limited ‘pre-consultation’ mainly focusing on people who already had a vested 

interest in surrogacy – ‘intended parents,’ women who claim to have had a positive experience 

of surrogacy, and lawyers and other organisations who stand to make money from commercial 

surrogacy if it is given the green light. 

 

It seems that the law commissioners did not consider women as a group to be key stakeholders 

in this endeavour. This is a major error, because just as all women are affected by the 

institution of prostitution, so all women will be affected by any opening up of commercial 

surrogacy in this country. 

 

It could even be argued that one of the key drivers of commercial surrogacy is a desire by men 

to break the legal and cultural recognition of the unique bond between birth mother and child – 

and indeed the proposals to make the ‘intended parents’ the legal parents from the moment of 

birth are a major step in this direction, and are likely to have a significant impact down the line – 

potentially affecting the status of all women.  

 

Paid surrogacy opens up enormous potential for abuse and risks spouses, partners and other 

family members coercing a woman into engaging in commercial surrogacy for their (and not 

her) financial benefit. This will be a potential risk for thousands of women, which appears to 

have been completely overlooked by the law commissioners. 

 

UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty 

(PSED) when carrying out public functions, such as this consultation. There doesn’t appear to 

be any evidence they have done so, because they have not provided their equality 

considerations and impact assessments. As surrogacy has a very different impact on women 

and children than on adult males, we believe the law commissioners are in breach of equality 

legislation. 

 

The Equality and Human Rights Commission describes the obligations under the PSED to have 

due regard to the need to: 

 

• Eliminate unlawful discrimination, harassment and victimisation and other conduct 

prohibited by the Act. 

• Advance equality of opportunity between people who share a protected characteristic 

and those who do not. 

• Foster good relations between people who share a protected characteristic and those 

who do not. 
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There are many ways in which opening up surrogacy in the UK is likely to worsen women’s 

position relative to men’s, and the relationship between the sexes. Any loosening of the laws 

around surrogacy could therefore be considered discriminatory. Surrogacy is also likely to have 

an impact on the relations between the different generations. Imagine the rage that young 

people may feel when they discover that their ‘parents’ not only bought them but took 

advantage of their birth mothers. 

 

It is of major concern that the law commissioners’ ethical arguments hinge on ideas that are not 

based on any recognised human rights instruments – such as the idea that ‘procreative liberty’ 

confers some kind of human right to surrogacy and the idea that a woman has a human right to 

be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by 

the UN Special Rapporteur.* 

 

It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of 

the UN Special Rapporteur that are designed to guard against the sale of children and the 

exploitation of birth mothers, including: 

 

▪ The birth mother must be accorded the status of legal mother at birth, and must be under no 

contractual or legal obligation to participate in the legal or physical transfer of the child. 

▪ All payments to the birth mother must be made before the legal and physical transfer of the 

child and must be non-reimbursable – even if she decides not to relinquish the child. 

▪ The birth mother’s choice to transfer the child “must be a gratuitous act, based on her own 

post-birth intentions, rather than on any legal or contractual obligation.” 

▪ Pre-conception checks, while encouraged, cannot take the place of appropriate welfare 

checks after the birth of the child. 

▪ Decisions about parentage and parental responsibility must be made by a court or other 

competent authority on an individual basis after the birth with the best interests of the child 

being paramount. 

 

The consultation is confusing and it does not conform to the government’s consultation 

guidelines. There are too many questions, they are too detailed and do not ask the important 

high-level questions – such as whether you think surrogacy can ever be ethical, etc.  

 

For all these reasons, the law commissioners should go back to the drawing board and start 

again from the position of women’s and children’s human rights. If it is found that there is no 

way to liberalise surrogacy law that is compliant with obligations under international treaties 

such as CEDAW and the UNCRC and its first optional protocol, then the law must not be 

liberalised.  

 

* https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 

 

Paragraph 18.22 
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Short Form Questionnaire: Law Commissions’ Surrogacy 

Consultation 
 

 

This form is an extract of the longer form for comments and responses to the Law Commission’s and the 

Scottish Law Commission’s consultation about reforming surrogacy law. If you would like to respond to the 

full version of our consultation questionnaire, please use the online form: https://consult.justice.gov.uk/law-

commission/surrogacy. Please see our websites for further details, and for links to download the full 

consultation paper: https://www.lawcom.gov.uk/project/surrogacy/ and https://www.scotlawcom.gov.uk/law-

reform/law-reform-projects/joint-projects/surrogacy/. 

We have selected 46 questions which may be of particular interest of those with lived experience of 

surrogacy arrangements: surrogates, intended parents, family members and adult children born of 

surrogacy arrangements. You do not need to answer all the questions if you do not want to, and you can 

write as much or as little as you would like in response to our questions.  

Please note that we may publish or disclose information you provide us in response to this 

consultation, including personal information. We ask consultees, when providing their responses, if 

they could avoid including personal identifying information in the text of their response, particularly 

where this may reveal the identities of other people involved in their surrogacy arrangement. 

For more information about how we consult and how we may use responses to the consultation, please see 

page i – ii of the Consultation Paper. 

HOW TO SUBMIT YOUR RESPONSE USING THIS QUESTIONNAIRE 

 

Type your response into the text fields below and then save your completed form. When you have completed 

your response, email the completed form as an attachment to surrogacy@lawcommission.gov.uk.  

The closing date for submitting a response to our consultation is 11 October 2019. 
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LEGAL STANDING CURRENTLY.  THE INTENDED PARENTS MUST ALSO 

BE PROTECTED THROUGHOUT A SURROGACY JOURNEY AND CAN BE 

EASILY MANIPULATED BY SURROGATES WITH THE WRONG MOTIVES AS 

THE LAW CURRENTLY ALLOWS IT.  THIS MUST CHANGE. 

- OUR OWN CASE WILL HOPEFULLY HELP TO PROVE THIS POINT AND WE 

ASK THAT IT IS TAKEN VERY SERIOUSLY TO MAKE IMPROVEMENTS TO 

PROTECT INTENDED PARENTS UNDER THE NEW LAW.  OUR CHOSEN 

SURROGATE WAS DESPERATE TO DO A JOURNEY WITH US AND NOONE 

ELSE.   WE FELT GRATEFUL SOMEONE WANTED TO HELP US.    

- ON CONFIRMATION OF PREGNANCY AT THE FIRST SCAN OUR 

SURROATE TOLD US NOT TO MENTION TO THE HOSPITAL IT WAS A 

SURROGACY JOURNEY.  WE DID NOT UNDERSTAND WHY.  ONCE 

PREGNANCY WAS CONFIRMED HER BEHAVIOUR CHANGED AND SHE 

DISTANCED FROM US.  SHE HAD EARLY CONTRACTIONS AFTER A 

FURTHER AHEAD SCAN AND TOLD US TO STAY AWAY FROM THE 

HOSPITAL.  SHE DID NOT WANT US THERE.  THE HOSPITAL REFUSED TO 

GIVE US ANY INFORMATION AS TO WHAT WAS HAPPENING.  WE SLEPT 

ON THE FLOOR OF THE HOSPITAL AND NO ONE WOULD TELL US 

ANYTHING AS WE WERE NOT THE “LEGAL PARENTS OF THE CHILD”.  

OUR SURROGATE WOULD NOT COMMUNICATE ANYTHING WITH US OR 

SIGN ANYTHING ALLOWING THE HOSPITAL TO GIVE US ANY 

INFORMATION.  ON THE DEATH OF OUR CHILD SHE WOULD NOT ALLOW 

US TO ORGANISE OUR OWN BABIES FUNERAL. WE SPENT DAYS AT THE 

HOSPITAL – NO STAFF WOULD TELL US WHETHER OUR BABY WAS 

ALIVE OR HAD DIED AS LEGALLY THEY WERE NOT ALLOWED AND HAD 

TO PROTECT THE SURROGATE.  THEIR DUTY WAS TO PROTECT THE 

SURROGATE AND WE WERE NOBODY TO THEM..  OUR SURROGATE HAD 

STUDIED THE LAW, KNEW WHAT SHE COULD AND COULDN’T DO AND 

WE WERE NAÏVE FROM THE BEGINNING.  THE AGREEMENT WITH OUR 

SURROGATE THAT WE HAD SPENT MONTHS ORGANISING HAD 

ABSOLUTELY NO LEGAL STANDING.  WE HAD SPENT OVER A YEAR AND 

THOUSANDS OF POUNDS AND IMMENSE EMOTIONAL COMMITMENT TO 

OUR SURROGATE INCLUDING TRUSTING HER TO CARRY OUR CHILD. 

THIS MUST CHANGE.  LAWS MUST CHANGE IN SURROGACY TO 

PROTECT THE INTENDED PARENTS AS WELL AS THE SURROGATE. 

HOSPITAL POLICIES MUST CHANGE.   

- CURRENTLY MANY HOSPITALS DO NOT ALLOW INTENDED PARENTS TO 

LEAVE WITH THEIR OWN BABY AFTER BIRTH. THEY ARE NOT ALLOWED 

TO LEAVE THE HOSPITAL WITH THE BABY AND WITHOUT THE 

SURROGATE.  ONLY THE SURROGATE IS ALLOWED TO LEAVE WITH THE 

BABY.    MANY HOSPITALS STILL ONLY ALLOW INTENDED PARENTS TO 

TAKE THE BABY HOME IN THEIR CARRIER FROM THE CAR PARK.  THIS 

IS HORRENDOUS TREATMENT AND BEHAVIOUR AND MUST CHANGE.  IF 

INTENDED PARENTS ARE UNLUCKY ENOUGH TO AGREE TO A JOURNEY 

WITH A SURROGATE WHO HAS THE WRONG MOTIVES FROM THE 

BEGINNING THEY HAVE ABSOLUTLEY NO PROTECTION.   

- THE AGREEMENT MUST HAVE LEGAL STANDING.  SURROGATES MUST 

BE SCREENED AND RECEIVE COUNCILLING TO ENSURE THEY ARE 

DOING A JOURNEY FOR THE CORRECT REASONS AND ARE 

EMOTIONALLY STABLE ENOUGH AND RECEIVE ENOUGH SUPPORT 

AROUND THEM TO DO THIS KIND OF A JOURNEY.  THERE MUST BE 
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END OF QUESTIONNAIRE – HOW TO SUBMIT 

 

Thank you for completing this form. To submit it as a formal response to the Law Commission, save your 

completed form and email it as an attachment to surrogacy@lawcommission.gov.uk. Please note that the 

deadline for responding to our consultation is 11 October 2019.  

 

STRICTER GUIDELINES TO ENSURE THIS AND TO PROTECT INTENDED 

PARENTS IN THE WORLD OF SURROGACY ALSO.   



From:                                                       
Sent:                                                         08 October 2019 22:06
To:                                                            
 
Surrogacy Consultation Questions Email the completed document to surrogacy@lawcommission.gov.uk before the deadline of 11
October 2019. 
 
1. Name- 
2.This is a personal response 
3.Other Reason- Concerned citizen
What is your email address? 
 As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that confidentiality can
be maintained in all circumstances. Consultation Question 1. 1.1 We invite consultees’ views as to whether, in England and Wales: (1)
all international surrogacy arrangements should continue to be automatically allocated to a judge of the High Court; and YES
International surrogacy arrangements pose opportunities for the sale, abuse and trafficking of children and the exploitation of birth
mothers. These are human rights issues of the utmost seriousness and so the arrangements should be overseen by a senior and
experienced judge. For this reason these cases should continue to be heard by a judge of the High Court. (2) if international
surrogacy arrangements are not automatically allocated to a judge of the High Court, circuit judges should be ticketed to hear such
cases. Paragraph 6.42 3 Consultation Question 2. 1.2 We invite consultees’ views as to whether, in respect of England and Wales (1)
domestic surrogacy cases which continue to require a post-birth parental order should continue to be heard by lay justices, or
whether they should be allocated to another level of the judiciary; and (2) If consultees consider that such cases should be allocated
to another level of the judiciary, which level of the judiciary would be appropriate. All surrogacy arrangements pose opportunities
for the sale and trafficking of children and the exploitation of birth mothers. These are human rights issues of the utmost seriousness
and so the arrangements should be overseen by a senior and experienced judge. For this reason these cases should NOT be heard by
a lay judge but rather by a senior judge, e.g. ticketed to circuit judges or higher. Paragraph 6.51 Consultation Question 3. 1.3 We invite
consultees to provide any evidence that would support either the retention of the current allocation rules, or their reform along the
lines that we discuss in Consultation Questions 1 and 2. Paragraph 6.53 Consultation Question 4. 1.4 We provisionally propose that, in
England and Wales, the court should be placed under a duty to consider whether to make an order awarding the intended parents
parental responsibility at the first directions hearing in the proceedings. Do consultees agree? (Note that this provisional proposal
would be necessary only if our provisional proposal in Chapter 8 that all intended parents (whether in the new pathway or not)
automatically acquire parental responsibility if the child is living with or being cared for by them is not supported by consultees). NO
The UN Special Rapporteur recommends* that all decisions involving legal parenthood and parental responsibility in surrogacy
arrangements should be taken by a court or other competent authority AFTER the birth and that the child’s best interests are the
paramount consideration. 4 Nothing about the transfer of parental responsibility should be automatic and all options should be
open. * https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx Paragraph 6.58 Consultation Question 5. 1.5 We
provisionally propose that the rule currently contained in rule 16.35(5) of the FPR 2010 should be reversed, so that a parental order
report is released to the parties in the proceedings by default, unless the court directs otherwise. Do consultees agree? YES
Paragraph 6.72 Consultation Question 6. 1.6 We invite consultees’ views as to whether they are of the view that, in Scotland: (1)
there is a need for greater consistency and clarity in provisions relating to the expenses of curators ad litem and reporting officers
and, if so, how this should be addressed; (2) it should be provided by statute that, at the initial hearing or any subsequent hearing for
a parental order, the court may make any such interim order or orders for parental responsibilities and parental rights as it sees fit;
and/or (3) further procedural reform is needed and, if so, what that reform should be. Paragraph 6.110 Consultation Question 7. 1.7 In
respect of a domestic surrogacy arrangement, we provisionally propose that, before the child is conceived, where the intended
parents and surrogate have: (1) entered into an agreement including the prescribed information, which will include a statement as to
legal parenthood on birth, 5 (2) complied with procedural safeguards for the agreement, and (3) met eligibility requirements, on the
birth of the child the intended parents should be the legal parents of the child, subject to the surrogate’s right to object. Do
consultees agree? NO I vehemently disagree with this proposal. It contradicts the UN Special Rapporteur’s key recommendations*
and the Hague Convention on the Protection of Children and Cooperation in respect of Intercountry Adoption of 1993. These require
the birth mother to have legal parenthood and parental responsibility when the child is born and that her consent to giving up the
child must be freely given AFTER the child's birth. I believe that this important safeguard against the sale of children and the
exploitation of birth mothers should apply equally to surrogacy arrangements, in both an international and a domestic context. This
proposal would set a very dangerous precedent for all women, all mothers, all children and all of the implications need to be fully
understood. There is no evidence in the consultation paper that the law commissioners have considered these more general
implications fully, if at all. I understand that the proposal to automatically grant the ‘intended parents’ legal parenthood at birth is
based on (or justified by) in part at least the wishes expressed by some ‘surrogate’ mothers prior to the consultation. I do not agree
that these claimed wishes alone justify measures that contravene the recommendations of the UN Special Rapporteur and the
provisions of the Hague Convention that are designed to reduce the risk of the sale and trafficking of children and to protect birth
mothers. Bringing a child into the world is a great responsibility and it is not ethical to encourage or condone a system that would
require women to deliberately conceive and subsequently give birth with the expectation that they would have little or no legal
responsibility for the child. The rights of the child must be prioritised regardless whether that is what some ‘surrogate’ mothers say
they want or not. * https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx Paragraph 8.13 Consultation Question 8. 1.8
We provisionally propose that regulated surrogacy organisations and licensed clinics should be under a duty to keep a record of
surrogacy arrangements under the new pathway to which they are a party, with such records being retained for a specified minimum
period. 6 Do consultees agree? OTHER I profoundly disagree with the proposals for the ‘new pathway’ and regulated surrogacy
organisations. 1.9 We invite consultees’ views as to what the length of that period should be: whether 100 years or another period.



Paragraph 8.14 Consultation Question 9. 1.10 We provisionally propose that the prohibition on the use of anonymously donated
gametes should apply to traditional surrogacy arrangements with which a regulated surrogacy organisation is involved. Do consultees
agree? OTHER I profoundly disagree with the proposal for regulated surrogacy organisations, because they would inevitably lead to a
normalising of surrogacy and an increase in its prevalence. Paragraph 8.21 Consultation Question 10. 1.11 We invite consultees’ views
as to whether the use of anonymously donated sperm in a traditional, domestic surrogacy arrangement should prevent that
arrangement from entering into the new pathway. I profoundly disagree with the proposals for the ‘new pathway.’ Paragraph 8.22
Consultation Question 11. 1.12 We provisionally propose that: (1) the surrogate should have the right to object to the acquisition of
legal parenthood by the intended parents, for a fixed period after the birth of the child; 7 (2) this right to object should operate by
the surrogate making her objection in writing within a defined period, with the objection being sent to both the intended parents
and the body responsible for the regulation of surrogacy; and (3) the defined period should be the applicable period for birth
registration less one week. Do consultees agree? NO I profoundly disagree with the proposal that the ‘intended parents’ should
automatically acquire legal parenthood at birth and that the birth mother has only a limited time to object. This contradicts the UN
Special Rapporteur’s recommendations,* including that the birth mother is the legal parent at birth and that all decisions involving
legal parenthood and parental responsibility in surrogacy arrangements are taken by a court or other competent authority AFTER the
birth, with the child’s best interests being the paramount consideration. The birth registration period is only 6 weeks and is shorter
in Scotland – so the proposal is to give the birth mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as
the most rapid period of physical, physiological and emotional change that takes place in healthy human life. In a normal delivery
there might have been significant blood loss leading to anaemia. After a Caesarean, to these changes is added all the stress of
recovering from major abdominal surgery. It is totally inappropriate to expect the birth mother to make a calm and considered
decision of such huge and life-changing significance at such a time – not to mention following through with the practical
requirements of putting it in writing and ensuring it is received before the expiry of the deadline. *
https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx Paragraph 8.35 Consultation Question 12. 1.13 We provisionally
propose that, where the surrogate objects to the intended parents acquiring legal parenthood within the period fixed after birth, the
surrogacy arrangement should no longer be able to proceed in the new pathway, with the result that: (1) the surrogate will be the
legal parent of the child; (2) if one of the intended parents would, under the current law, be a legal parent of the child, then he or
she will continue to be a legal parent in these circumstances; and (3) the intended parents would be able to make an application for a
parental order to obtain legal parenthood. 8 Do consultees agree? OTHER I profoundly disagree with the proposals for the ‘new
pathway’ – particularly with the ‘intended parents’ acquiring legal parenthood automatically at birth unless the birth mother objects.
The birth mother should be the legal parent at birth, along with her husband, spouse or civil partner if she has one – and decisions
about any subsequent change of legal parenthood and parental responsibility must be taken by a court or other competent authority
AFTER the birth and with the child’s best interest being the paramount consideration, in accordance with the UN Special Rapporteur’s
recommendations.* The birth registration period is only 6 weeks and is shorter in Scotland – so the proposal is to give the birth
mother less than 5 weeks to object. The 6 weeks after childbirth are recognised as the most rapid period of physical, physiological
and emotional change that takes place in healthy human life. In a normal delivery there might have been significant blood loss
leading to anaemia. After a Caesarean, to these changes is added all the stress of recovering from major abdominal surgery. It is
totally inappropriate to expect the birth mother to make a calm and considered decision of such huge and life-changing significance
at such a time – not to mention following through with the practical requirements of putting it in writing and ensuring it is received
before the expiry of the deadline. * https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx Paragraph 8.36 Consultation
Question 13. 1.14 We provisionally propose that, in the new pathway: (1) the intended parents should be required to make a
declaration on registering the birth of the child that they have no reason to believe that the surrogate has lacked capacity at any time
during the period in which she had the right to object to the intended parents acquiring legal parenthood; (2) if the intended parents
cannot provide this declaration then, during the period in which she has the right to object to the intended parents acquiring legal
parenthood, the surrogate should be able to provide a positive consent to such acquisition; and (3) if the intended parents are
unable to make this declaration and the surrogate is unable to provide the positive consent within the relevant period, the surrogacy
arrangement should exit the new pathway and the intended parents should be able to make an application for a parental order. 9 Do
consultees agree? NO I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended parents’ acquiring
legal parenthood automatically at birth unless the birth mother objects. The birth mother should be the legal parent at birth, along
with her husband, spouse or civil partner if she has one – and decisions about any subsequent change of legal parenthood and
parental responsibility must be taken by a court or other competent authority AFTER the birth and with the child’s best interest being
the paramount consideration, in accordance with the UN Special Rapporteur’s recommendations.* The birth registration period is
only 6 weeks and is shorter in Scotland – so the proposal is to give the birth mother less than 5 weeks to object. The 6 weeks after
childbirth are recognised as the most rapid period of physical, physiological and emotional change that takes place in healthy human
life. In a normal delivery there might have been significant blood loss leading to anaemia. After a Caesarean, to these changes is
added all the stress of recovering from major abdominal surgery. It is totally inappropriate to expect the birth mother to make a calm
and considered decision of such huge and life-changing significance at such a time – not to mention following through with the
practical requirements of putting it in writing and ensuring it is received before the expiry of the deadline. *
https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx Paragraph 8.37 Consultation Question 14. 1.15 We provisionally
propose that, in the new pathway, the welfare of the child to be born as a result of the surrogacy arrangement: (1) should be
assessed in the way set out in Chapter 8 of the current Code of Practice; (2) either the regulated surrogacy organisation or regulated
clinic, as appropriate, should be responsible for ensuring that this procedure is followed; and (3) there should be no requirement for
any welfare assessment of the child after his or her birth. Do consultees agree? NO I profoundly disagree with this proposal. It
contradicts the UN Special Rapporteur’s recommendation* that all decisions involving legal parenthood and parental responsibility
in 10 surrogacy arrangements should be taken by a court or other competent authority AFTER the birth and that the child’s best
interests are the paramount consideration. A welfare assessment is an absolute requirement if an informed decision is to be made
about the child’s best interest. Therefore a welfare assessment MUST be made after the child’s birth. The pre-conception



assessment would typically have been carried out more than a year before the birth of the child. Much can change in that time. The
justification that a welfare assessment after the birth of the child is not necessary because parents of children born through the
normal process are not subject to such checks does not hold. Pregnancy, birth and the post-partum changes are intense physical and
existential experiences that change you and prime you to love and be sensitive to the new-born child and rise to the challenge of the
enormous task of raising him or her to adulthood. For obvious reasons ‘intended parents’ do not have this advantage. In addition,
pregnancy and childbirth are a huge investment of the birth mother’s physical, physiological and emotional resources, which means
she has already made a huge and unquantifiable, nearly year-long, commitment to the child. This means her practical and emotional
commitment to the child is already well-developed, giving her the best chance of surmounting all the difficulties that will inevitably
arise over the course of the child’s childhood and adolescence. The ‘intended parents’ have had no similar experience. The
investment of financial resources does not in any way prepare you for the practical reality of caring for a new-born child and the long
road of nurturing and shepherding him or her to adulthood. * https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx
Paragraph 8.51 Consultation Question 15. 1.16 We provisionally propose that, for a child born as a result of a surrogacy arrangement
under the new pathway, where the surrogate has exercised her right to object to the intended parents’ acquisition of legal
parenthood at birth, the surrogate’s spouse or civil partner, if any, should not be a legal parent of the child. Do consultees agree? NO
I profoundly disagree with the ‘new pathway.’ There is a very real risk that spouses and partners will coerce women into being a
‘surrogate’ for financial gain. This risk is likely to increase if he or she does not have legal parenthood or 11 parental responsibility for
any children born of the arrangement. This is enough reason to reject this proposal. However, it also represents a significant change
in legal parenthood rules and would therefore have an implication for all children, all families because it would set a precedent. It
should not be introduced without a full assessment of all the implications, including on the rights of mothers and children. There is
no evidence that the law commissioners have carried out any such assessment. 1.17 We invite consultees’ views as to whether, in
the case of a surrogacy arrangement outside the new pathway, the surrogate’s spouse or civil partner should continue to be a legal
parent of the child born as a result of the arrangement. YES The normal legal parenthood rules should apply. This will reduce the risk
of spouses and partners coercing women into surrogacy for financial gain. Paragraph 8.57 Consultation Question 16. 1.18 We
provisionally propose that, in the new pathway, where a child born of a surrogacy arrangement is stillborn: (1) the intended parents
should be the legal parents of the child unless the surrogate exercises her right to object; and (2) the surrogate should be able to
consent to the intended parents being registered as the parents before the expiry of the period of the right to object. Do consultees
agree? NO I profoundly disagree with the proposals for the ‘new pathway’ – particularly the ‘intended parents’ acquiring legal
parenthood automatically at birth unless the birth mother objects. The birth mother should always be the legal parent of the child at
birth and this should not change if the child is stillborn. 1.19 We provisionally propose that, outside the new pathway, where a child
born of a surrogacy arrangement is stillborn, the surrogate should be able to consent to the intended parents being registered as the
parents before the expiry of the period allowed for the registration of the birth, provided that the intended parents have made a
declaration to the effect that the relevant criteria for the making of a parental order are satisfied, on registration of the stillbirth. 12
Do consultees agree? NO I profoundly disagree with the ‘intended parents’ being registered as the birth parents in this situation. The
birth mother should always be the legal parent of the child at birth and this should not change if the child is stillborn and the
registration should accurately reflect this. Paragraph 8.77 Consultation Question 17. 1.20 We provisionally propose that, for surrogacy
arrangements outside the new pathway, where the child dies before the making of the parental order, the surrogate should be able
to consent to the intended parents being registered as the parents before the expiry of the period allowed for the registration of the
birth, provided that the intended parents have made a declaration to the effect that the relevant criteria for the making of a parental
order are satisfied, on registration of the birth. Do consultees agree? NO I profoundly disagree with the ‘intended parents’ being
registered as the legal parents in this situation. The birth mother should always be the legal parent of the child at birth and if the
child dies before the parental order, the registration of birth should accurately reflect that the birth mother was the legal parent.
Paragraph 8.79 Consultation Question 18. 1.21 For surrogacy arrangements in the new pathway, we invite consultees’ views as to
whether, where the surrogate dies in childbirth or before the end of the period during which she can exercise her right to object, the
arrangement should not proceed in the new pathway and the intended parents should be required to make an application for a
parental order. OTHER I profoundly disagree with the proposals for the ‘new pathway’. Paragraph 8.80 13 Consultation Question 19.
1.22 We provisionally propose that, for surrogacy arrangements in the new pathway, where both intended parents die during the
surrogate’s pregnancy, the intended parents should be registered as the child’s parents on birth, subject to the surrogate not
exercising her right to object within the defined period. Do consultees agree? NO I profoundly disagree with the proposals for the
‘new pathway’. I disagree with the deceased ‘intended parents’ being registered as the legal parents in this situation. The birth
mother should always be the legal parent of the child at birth and the registration of birth should accurately reflect this. 1.23 We
invite consultees’ views as to whether, for surrogacy arrangements outside the new pathway, where both intended parents die
during the surrogate’s pregnancy or before a parental order is made: (1) it should be competent for an application to be made, by a
person who claims an interest under section 11(3)(a) of the Children (Scotland) Act 1995, or who would be permitted to apply for an
order under section 8 of the Children Act 1989: (a) for an order for appointment as guardian of the child, and (b) for a parental order
in the name of the intended parents, subject to the surrogate’s consent; or (2) the surrogate should be registered as the child’s
mother and it should not be possible for the intended parents to be registered as the child’s parents, but that there should be a
procedure for the surrogate to provide details of the intended parents, and, if relevant, gamete donors, for entry onto the register of
surrogacy arrangements. The intended parents should NOT be registered as the child’s parents if they are already deceased – so
option (2) is preferable. Paragraph 8.81 Consultation Question 20. 1.24 We provisionally propose that, where an application is made
for a parental order by a sole applicant under section 54A: 14 (1) the applicant should have to make a declaration that it was always
intended that there would only be a single applicant for a parental order in respect of the child concerned or to supply the name and
contact details of the other intended parent; (2) if details of another intended parent are supplied, a provision should be made for
notice to be given to the potential second intended parent of the application and an opportunity given to that party to provide notice
of opposition within a brief period (of, say, 14 to 21 days); and (3) if the second intended parent gives notice of his or her intention to
oppose, he or she should be required to make his or her own application within a brief period (say 14 days), otherwise the



application of the first intended parent will be determined by the court. Do consultees agree? YES Paragraph 8.86 Consultation
Question 21. 1.25 We invite consultees’ views as to: (1) a temporary three-parent model of legal parenthood in surrogacy cases; and
(2) how the legal parenthood of the surrogate should be extinguished in this model. I profoundly oppose a three-parent model of
legal parenthood, even if it is temporary. The birth mother should be the legal parent at birth and all decisions involving legal
parenthood and parental responsibility in surrogacy arrangements should be taken by a court or other competent authority AFTER
the birth of the child with the best interests of the child being the paramount consideration, as recommended by the UN Special
Rapporteur.* * https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx Paragraph 8.91 Consultation Question 22. 1.26 We
invite consultees’ views: (1) as to whether there should be any additional oversight in the new pathway that we have proposed,
leading to the acquisition of legal parenthood by the intended parents at birth; and (2) if so, as to whether should this oversight be:
15 (a) administrative, or (b) judicial. I profoundly disagree with the proposals for the ‘new pathway’. The birth mother should be the
legal parent and have parental responsibility at birth and all decisions involving legal parenthood and parental responsibility in
surrogacy arrangements should be taken by a court or other competent authority AFTER the birth of the child based on the best
interests of the child, as recommended by the UN Special Rapporteur.* *
https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx Paragraph 8.93 Consultation Question 23. 1.27 In respect of
England and Wales, we invite consultees’ views as to: (1) whether the welfare checklist, contained in section 1(3) of the Children Act
1989, should be amended to provide for the court to have regard to additional specific factors in the situation where it is considering
the arrangements for a child in the context of a dispute about a surrogacy arrangement; and (2) if so, as to what those additional
factors should be. The child’s best interests should drive all decisions about the child in the event of a dispute about a surrogacy
arrangement. The welfare checklist provides a comprehensive summary of the issues to be considered and is adequate as it is, and
conforms to the UN Special Rapporteur’s recommendation* that the child’s best interest is the paramount consideration. I therefore
do not believe any other factors should be added. * https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx Paragraph
8.120 Consultation Question 24. 1.28 In respect of England and Wales, we invite consultees’ views: (1) as to whether the checklist,
contained in section 1(4) of the ACA 2002 (as applied and modified by regulation 2 and paragraph 1 of Schedule 1 of the 2018
Regulations) should be further amended to provide for the court to have regard to additional specific factors in the situation where it
is considering whether to make a parental order; and (2) what those additional factors should be. 16 The child’s best interests should
drive all decisions when considering whether to make a parental order. The welfare checklist provides a comprehensive summary of
the issues to be considered and is adequate as it is, and it conforms to UN Special Rapporteur’s recommendation* that the child’s
best interest is the paramount consideration. I therefore do not believe any other factors should be added. *
https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx Paragraph 8.121 Consultation Question 25. 1.29 We invite
consultees’ view as to whether section 10 of the Children Act 1989 should be amended to add the intended parents to the category
of those who can apply for a section 8 order without leave. NO There are real risks of the sale and trafficking of children and of
exploitation of the birth mother and her reproductive capacities in all surrogacy arrangements. The court should therefore always
have oversight of the arrangements. I am also concerned that there should be no liberalisation of the law on surrogacy because of
the potential human rights abuses involved. I do not believe that ‘intended parents’ should be added to the list of those who can
apply for a section 8 order without leave. Paragraph 8.123 Consultation Question 26. 1.30 We provisionally propose that, where a
child is born as a result of a surrogacy arrangement outside the new pathway, the intended parents should acquire parental
responsibility automatically where: (1) the child is living with them or being cared for by them; and (2) they intend to apply for a
parental order. Do consultees agree? NO I profoundly disagree with this proposal. The birth mother should be the legal parent at
birth and all decisions involving legal parenthood and parental responsibility in surrogacy arrangements should be taken by a court or
other competent authority AFTER the birth of the child, as 17 recommended by the UN Special Rapporteur* in order to reduce the
risk of the sale and trafficking of children and the exploitation of women and their reproductive capacities. I understand that the
decision to automatically grant the ‘intended parents’ parental responsibility is based on (or justified by) the wishes expressed by
some ‘surrogate’ mothers prior to the consultation. Their wishes alone do not justify measures that contravene recommendations of
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to reduce the risk of the sale and trafficking
of children. Bringing a child into the world is a great responsibility and it is not ethical to condone a system that would require
women to give birth with the expectation that they would have no legal responsibility for that child – other than a temporary right to
‘object’. The rights of the child must be prioritised regardless whether that is what some birth mothers say they wish. *
https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx Paragraph 8.132 Consultation Question 27. 1.31 We provisionally
propose that, where a child is born as a result of a surrogacy arrangement in the new pathway: (1) the intended parents should
acquire parental responsibility on the birth of the child; and (2) if the surrogate exercises her right to object, the intended parents
should continue to have parental responsibility for the child where the child is living with, or being cared for by, them, and they
intend to apply for a parental order. Do consultees agree? NO I profoundly disagree with the proposals for the ‘new pathway’. I do
not agree that the ‘intended parents’ should acquire parentage or parental responsibility automatically. The birth mother should be
the legal parent at birth and all decisions involving legal parenthood and parental responsibility in surrogacy arrangements should be
taken by a court or other competent authority AFTER the birth of the child, with the child’s best interest the paramount
consideration. This is the recommendation of the UN Special Rapporteur* and has the aim of reducing the risk of the sale and
trafficking of children and the exploitation of women and their reproductive capacities. I understand that the decision to
automatically grant the ‘intended parents’ parental responsibility is based on (or justified by) the wishes expressed by some
‘surrogate’ mothers prior to the consultation. Their wishes alone do not justify a measure that contravenes recommendations of 18
the UN Special Rapporteur and the provisions of the Hague Convention that are designed to reduce the risk of the sale and trafficking
of children. Bringing a child into the world is a great responsibility and it is not ethical to condone a system that would require
women to give birth with the expectation that they would have no responsibility for that child – other than a temporary right to
‘object’. The rights of the child must be prioritised regardless whether that is what some birth mothers say they wish. *
https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx Paragraph 8.134 Consultation Question 28. 1.32 We provisionally
propose that, for surrogacy arrangements within the new pathway, the surrogate should retain parental responsibility for the child



born as a result of the arrangement until the expiry of the period during which she can exercise her right to object, assuming that she
does not exercise her right to object. Do consultees agree? OTHER I agree that the birth mother should have parental responsibility
for the child but NOT that the ‘intended parents’ should get automatic legal parenthood and parental responsibility. All decisions
involving legal parenthood and parental responsibility in surrogacy arrangements should be taken by a court or other competent
authority AFTER the birth of the child, with the child’s best interest the paramount consideration. This is the recommendation of the
UN Special Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the exploitation of women and
their women’s reproductive capacities. * https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx Paragraph 8.139
Consultation Question 29. 1.33 For all surrogacy arrangements, we invite consultees’ views as to: (1) whether there is a need for any
restriction to be placed on the exercise of parental responsibility by either the surrogate (or other legal parent), or the intended
parents, during the period in which parental responsibility is shared; and 19 (2) whether it should operate to restrict the exercise of
parental responsibility by the party not caring for the child or with whom the child is not living. I profoundly disagree with the
proposals for the ‘new pathway’. The birth mother should have legal parenthood and parental responsibility at and after the birth
and all subsequent decisions involving legal parenthood and parental responsibility should be taken by a court or other competent
authority, with the child’s best interest the paramount consideration. This is the recommendation of the UN Special Rapporteur* and
has the aim of reducing the risk of the sale and trafficking of children and the exploitation of women and their reproductive
capacities. * https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx Paragraph 8.140 Consultation Question 30. 1.34 We
provisionally propose that traditional surrogacy arrangements should fall within the scope of the new pathway. Do consultees agree?
OTHER I profoundly disagree with the proposals for the ‘new pathway’. Paragraph 9.29 Consultation Question 31. 1.35 We invite the
views of independent surrogates, and intended parents who have used independent surrogacy arrangements, to tell us about their
experience. In particular, we would be interested to hear about any health screening, counselling and legal advice that took place.
N/A Paragraph 9.35 20 Consultation Question 32. 1.36 We invite consultees’ views as to whether independent surrogacy
arrangements should be brought within the scope of the new pathway. I profoundly disagree with the proposals for the ‘new
pathway’. It is inappropriate and contradicts binding obligations under the UNCRC and its first optional protocol. 1.37 We invite
consultees’ views as to how independent surrogacy arrangements might be brought within the scope of the new pathway. I
profoundly disagree with the proposals for the ‘new pathway’. It is inappropriate and contradicts binding obligations under the
UNCRC and its first optional protocol. Paragraph 9.36 Consultation Question 33. 1.38 We provisionally propose that: (1) there should
be regulated surrogacy organisations; NO I disagree with this proposal because regulated surrogacy organisations would sanction and
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to be a violation of the human rights of
both women and children. (2) there should be no requirement for a regulated surrogacy organisation to take a particular form; and
OTHER I disagree with this proposal because regulated surrogacy organisations would sanction and legitimise surrogacy and
inevitably lead to an increase in its prevalence. I consider surrogacy to be a violation of the human rights of both women and
children. (3) each surrogacy organisation should be required to appoint an individual responsible for ensuring that the organisation
complies with regulation. Do consultees agree? OTHER 21 I disagree with this proposal because regulated surrogacy organisations
would sanction and legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to be a violation of
the human rights of both women and children. Paragraph 9.61 Consultation Question 34. 1.39 We provisionally propose that the
person responsible must be responsible for: (1) representing the organisation to, and liaising with, the regulator; (2) managing the
regulated surrogacy organisation with sufficient care, competence and skill; (3) ensuring the compliance of the organisation with
relevant law and regulation, including the creation, maintenance and operation of necessary policies and procedures; (4) training any
staff, including that of the person responsible; and (5) providing data to the regulator and to such other person as required by law. Do
consultees agree? LEAVE ALL CHECK BOXES BLANK (i.e. none of the above) I disagree with this proposal because regulated surrogacy
organisations would sanction and legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to be
a violation of the human rights of both women and children. 1.40 We invite consultees to identify any other responsibilities which a
responsible individual should have. I disagree with this proposal because regulated surrogacy organisations would sanction and
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to be a violation of the human rights of
both women and children. 1.41 We invite consultees’ views as to what experience, skills and qualifications a person responsible for a
surrogacy organisation should have. I disagree with this proposal because regulated surrogacy organisations would sanction and
legitimise surrogacy and inevitably lead to an increase in its prevalence. I consider surrogacy to be a violation of the human rights of
both women and children. Paragraph 9.62 22 Consultation Question 35. 1.42 We provisionally propose that regulated surrogacy
organisations should be non-profit making bodies. Do consultees agree? OTHER I disagree with the proposal for regulated surrogacy
organisations because they would sanction surrogacy, which I consider a violation of the human rights of both women and children,
and would drive an increase in surrogacy. Even if surrogacy organisations are non-profit making, they will inevitably be driven by
commercial imperatives (for example, to cover costs, salaries, etc.) and will need to continuously seek new business and to convince
or coerce more women to act as ‘surrogates.’ Deriving income from surrogacy is abhorrent and, given the parallels between
surrogacy and prostitution, is a potential violation of Article 6 of CEDAW, which prohibits third-parties profiting or otherwise
benefiting from the prostitution of women. Paragraph 9.84 Consultation Question 36. 1.43 We invite consultees’ views as to what
should be included in the definition of matching and facilitation services. I disagree with organisations being able to provide
matching and facilitation services, because that would inevitably lead to an increase in surrogacy, which I consider a violation of the
human rights of both women and children. Paragraph 9.94 Consultation Question 37. 1.44 We provisionally propose that only
regulated surrogacy organisations should be able to offer matching and facilitation services in respect of surrogacy arrangements in
the new pathway. Do consultees agree? OTHER I profoundly disagree with the proposals for the ‘new pathway’. I disagree with
regulated surrogacy organisations or any other organisations being able to provide matching and 23 facilitation services for any type
of surrogacy, because that would inevitably lead to an increase in surrogacy, which I consider a violation of the human rights of both
women and children. 1.45 We invite consultees’ views as to whether only regulated surrogacy organisations should be able to offer
matching and facilitation services in respect of surrogacy arrangements outside the new pathway. I profoundly disagree with the
proposals for the ‘new pathway’. I disagree with regulated surrogacy organisations or any other organisations being able to provide



matching and facilitation services for any type of surrogacy, because that would inevitably lead to an increase in surrogacy, which I
consider a violation of the human rights of both women and children. Paragraph 9.95 Consultation Question 38. 1.46 We invite
consultees’ views as to the sanctions that should be available against organisations that offer matching and facilitation services
without being regulated to do so, and whether these should be criminal, civil or regulatory. I do not accept that matching and
facilitation services should be allowed – regardless who they are provided by – because they would inevitably lead to an increase in
surrogacy, which I consider a violation of the human rights of both women and children. Offering such services should be a criminal
offence. Paragraph 9.97 Consultation Question 39. 1.47 We provisionally propose that the remit of the Human Fertilisation and
Embryology Authority be expanded to include the regulation of regulated surrogacy organisations, and oversight of compliance with
the proposed legal requirements for the new pathway to legal parenthood. Do consultees agree? OTHER I disagree with the proposal
for regulated surrogacy organisations because they would sanction surrogacy, which I consider a violation of the human rights of both
women and children, and would drive an increase in surrogacy. 24 1.48 If consultees agree, we invite their views as to how the
Authority’s Code of Practice should apply to regulated surrogacy organisations, including which additional or new areas of regulation
should be applied. Paragraph 9.117 Consultation Question 40. 1.49 We provisionally propose that surrogacy agreements should
remain unenforceable (subject to the exception we provisionally propose in Consultation Question 88 in relation to financial terms).
Do consultees agree? YES Paragraph 9.129 Consultation Question 41. 1.50 We provisionally propose that there should be no
prohibition against charging for negotiating, facilitating and advising on surrogacy arrangements. Do consultees agree? NO I
VEHEMENTLY disagree with this proposal and the opening up of surrogacy in this country, because I consider it a violation of the
human rights of both women and the child. The idea of organisations charging to facilitate it is utterly abhorrent and violates the
spirit, if not the letter, of Article 6 of CEDAW, given the parallels between surrogacy and prostitution. Article 6 prohibits the
exploitation of the prostitution of women – which includes deriving any form of benefit from women’s prostitution. Paragraph 9.135
Consultation Question 42. 1.51 We provisionally propose that the current ban on advertising in respect of surrogacy should be
removed, with the effect that there will be no restrictions on advertising anything that can lawfully be done in relation to surrogacy
arrangements. Do consultees agree? NO 25 I VEHEMENTLY disagree with removing the current ban on advertising in respect of
surrogacy. Surrogacy is a violation of the human rights of both women and children, and enabling advertising sites (and other
‘service’ organisations) to financially benefit from it is abhorrent. At this time of increasing poverty and inequality, it would be
unethical to promote the idea that being a ‘surrogate’ mother would be a solution to an impoverished woman’s financial problems.
If this proposal is implemented,  and  are likely present surrogacy ads to female students and young women
suggesting that becoming a ‘surrogate’ would provide the solution to their financial worries. The most disadvantaged young women
would be the most vulnerable to this idea and it is doubtful it would ever truly be in her best interest. Just as we protect
disadvantaged people from the temptation of selling their kidneys for money, we need to protect disadvantaged women from the
temptation of renting their wombs. This means that advertising of surrogacy MUST remain banned. Paragraph 9.145 Consultation
Question 43. 1.52 We provisionally propose that, in England and Wales, where the making of a parental order in respect of a child
born of a surrogacy arrangement has been recorded in the Parental Order Register, the child should be able to access his or her
original birth certificate at the age of 18. Do consultees agree? YES Paragraph 10.80 Consultation Question 44. 1.53 We provisionally
propose that where children are born of surrogacy arrangements that result in the intended parents being recorded as parents on the
birth certificate, the full form of that certificate should make clear that the birth was the result of a surrogacy arrangement. Do
consultees agree? OTHER I profoundly disagree with the proposals for the ‘new pathway’. I do not agree that the ‘intended parents’
should be recorded as parents on the original birth certificate. The birth mother should be recorded as the birth mother on the birth
certificate and all decisions involving legal parenthood and parental responsibility should be taken after the birth by a court or other
competent authority, with the child’s best interest the paramount consideration. This is the 26 recommendation of the UN Special
Rapporteur* and has the aim of reducing the risk of the sale and trafficking of children and the exploitation of women and their
reproductive capacities. However, if the ‘intended parents’ are recorded as parents on the birth certificate, the full form of the
certificate should make clear that the birth was the result of a surrogacy arrangement. *
https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx Paragraph 10.85 Consultation Question 45. 1.54 We invite
consultees’ views as to whether the birth registration system in England and Wales requires reform and, if so, which reforms they
would like to see. I do not consider the birth registration system to be in need for reform. I am particularly opposed to changes to
allow for the registration of three parents or for anyone other than the birth mother to be recorded as the mother on the original
birth certificate. Such proposals could lead to the facilitation of the sale of children and an erosion of mothers’ rights and a diluting of
the understanding that the relationship between the birth mother and the child is unique. Paragraph 10.87 Consultation Question 46.
1.55 We provisionally propose that, in England and Wales, from the age of 18, a child who has been the subject of a parental order
should be able to access all the documents contained in the court’s file for those parental order proceedings. Do consultees agree?
YES Paragraph 10.89 Consultation Question 47. 1.56 We provisionally propose that a national register of surrogacy arrangements
should be created to record the identity of the intended parents, the surrogate and the gamete donors. Do consultees agree? YES 27
1.57 We provisionally propose that: (1) the register should be maintained by the Authority; (2) the register should record information
for all surrogacy arrangements, whether in or outside the new pathway, provided that the information about who has contributed
gametes for the conception of the child has been medically verified, and that the information should include: (a) identifying
information about all the parties to the surrogacy arrangement, and (b) non-identifying information about those who have
contributed gametes to the conception of the child; and (3) to facilitate the record of this information, the application form/petition
for a parental order should record full information about a child’s genetic heritage where available and established by DNA or
medical evidence, recording the use of an anonymous gamete donor if that applies. Do consultees agree? OTHER I profoundly
disagree with the proposals for the ‘new pathway’ and regulated surrogacy organisations. However, should surrogacy take place, it is
important that the children have access to information about their origins and these proposals seem generally sound, except that the
information held on gamete donors should also include identifying information – because otherwise it trivialises the creation of a
child and denies the child the right to know her or his genetic parentage. Paragraph 10.102 Consultation Question 48. 1.58 We invite
consultees’ views as to whether non-identifying information about the surrogate and the intended parents should be recorded in



the national register of surrogacy arrangements and available for disclosure to a child born of a surrogacy arrangement. I agree but
with the proviso that all the information should be identifying – because otherwise it trivialises the creation of a child and denies the
child the right to know her or his genetic parentage. Paragraph 10.104 28 Consultation Question 49. 1.59 We provisionally propose
that a child born of a surrogacy arrangement should be able to access the information recorded in the register from the age of 18 for
identifying information, and 16 for non-identifying information (if such information is included on the register), provided that he or
she has been given a suitable opportunity to receive counselling about the implications of compliance with this request. Do
consultees agree? YES 1.60 We invite consultees’ views as to whether a child under the age of 18 or 16 (depending on whether the
information is identifying or non-identifying respectively) should be able to access the information in the register and, if so, in which
circumstances: (1) where his or her legal parents have consented; (2) if he or she has received counselling and the counsellor judges
that he or she is sufficiently mature to receive this information; and/or (3) in any other circumstances. I agree with (1) and (2) and
believe there might be other circumstances where this is reasonable. Paragraph 10.110 Consultation Question 50. 1.61 We invite
consultees’ views as to whether there should be any provision for those born of a surrogacy arrangement to make a request for
information to disclose whether a person whom he or she is intending to marry, or with whom he or she intends to enter into a civil
partnership or intimate physical relationship, was carried by the same surrogate. YES, this should be possible. Paragraph 10.114
Consultation Question 51. 1.62 We provisionally propose that where two people are born to, and genetically related through, the
same surrogate, they should be able to access the register to identify each other, if they both wish to do so. Do consultees agree? YES
29 1.63 We invite consultees’ views as to whether there should be provision to allow people born to the same surrogate – but who
are not genetically related – to access the register to identify each other, if they both wish to do so. YES, I agree. Paragraph 10.121
Consultation Question 52. 1.64 We invite consultees’ views as to whether provision should be made to allow a person carried by a
surrogate, and the surrogate’s own child, to access the register to identify each other, if they both wish to do so: (1) if they are
genetically related through the surrogate; and/or (2) if they are not genetically related through the surrogate. YES to both (1) and (2)
Paragraph 10.123 Consultation Question 53. 1.65 For surrogacy arrangements outside the new pathway, we invite consultees’ views
as to whether details of an intended parent who is not a party to the application for a parental order should be recorded in the
register. The intended parent who is not a party to the application for a parental order should be recorded in the register. Paragraph
10.128 30 Consultation Question 54. 1.66 We provisionally propose that the six month time limits in sections 54 and 54A of the HFEA
2008 for making a parental order application should be abolished. Do consultees agree? NO The time limit should be retained but the
court should be able to dispense with it in certain circumstances when this is in the best interests of the child. Paragraph 11.20
Consultation Question 55. 1.67 We provisionally propose that: (1) the current circumstances in which the consent of the surrogate
(and any other legal parent) is not required, namely where a person cannot be found or is incapable of giving agreement, should
continue to be available; NO I disagree with this because it is a violation of women’s rights and would increase the risk of child
trafficking and exploitation of the rental of women’s wombs. An adoption order can be considered as an option when a parental
order is not possible. (2) the court should have the power to dispense with the consent of the surrogate, and any other legal parent
of the child, in the following circumstances: (a) where the child is living with the intended parents, with the consent of the surrogate
and any other legal parent, or (b) following a determination by the court that the child should live with the intended parents; and (3)
the court’s power to dispense with consent should be subject to the paramount consideration of the child’s welfare throughout his
or her life guided by the factors set out in section 1 of the Adoption and Children Act 2002 and, in Scotland, in line with the section
14(3) of the Adoption and Children (Scotland) Act 2007. Do consultees agree? NO 31 I disagree with this because it is a violation of
women’s rights and would increase the risk of child trafficking and exploitation of the rental of women’s wombs. An adoption order
can be considered as an option when a parental order is not possible. Paragraph 11.58 Consultation Question 56. 1.68 We
provisionally propose that, both for a parental order and in the new pathway, the intended parents or one of the intended parents
must be domiciled or habitually resident in the UK, Channel Islands or Isle of Man. Do consultees agree? NO I profoundly disagree
with the proposals for the ‘new pathway’. The ‘intended parents’ should be domiciled (and not simply habitually resident) in the UK
in order to avoid surrogacy tourism. 1.69 We invite consultees’ views as to whether there should be any additional conditions
imposed on the test of habitual residence, for example, a qualifying period of habitual residence required to satisfy the test. I
profoundly disagree with opening up parental orders to ‘intended parents’ who are habitual residents but not domiciled in the UK –
because of the risk of surrogacy tourism. Paragraph 12.15 Consultation Question 57. 1.70 We invite consultees’ views on whether: (1)
the qualifying categories of relationship in section 54(2) of the HFEA 2008 should be reformed and, if so, how; or (2) the requirement
should be removed, subject to two persons who are within the prohibited degrees of relationship being prevented from applying.
The qualifying categories of relationship should not be reformed or removed. Paragraph 12.29 32 Consultation Question 58. 1.71 We
provisionally propose that to use the new pathway, intended parents should be required to make a declaration in the surrogacy
agreement that they intend for the child’s home to be with them. Do consultees agree? OTHER I profoundly disagree with the
proposals for the ‘new pathway’. Paragraph 12.34 Consultation Question 59. 1.72 We provisionally propose that the new pathway –
(1) should not impose a requirement that the intended parent, or one of the intended parents, provide gametes for the conception
of the child, so that double donation of gametes is permitted, but (2) that double donation should only be permitted in cases of
medical necessity, meaning that there is not an intended parent who is able to provide a gamete due to infertility. Do consultees
agree? NO I profoundly disagree with the proposals for the ‘new pathway’ and believe the genetic link should be retained. I dispute
that surrogacy is ever a ‘medical necessity.’ 1.73 We invite consultees’ views as to whether double donation should be permitted
under the parental order pathway (to the same extent that it may be permitted in the new pathway) in domestic surrogacy
arrangements. I profoundly disagree with the proposals for the ‘new pathway’ and all other proposals that are likely to result in an
increase in surrogacy. I therefore do not believe that double donation should be permitted under the parental order pathway in
domestic surrogacy arrangements. 1.74 We provisionally propose that the requirement that the intended parent or one of the
intended parents contribute gametes to the conception of the child in the parental order pathway should be retained in
international surrogacy arrangements. Do consultees agree? YES 33 Paragraph 12.64 Consultation Question 60. 1.75 We provisionally
propose that if the requirement for a genetic link is retained for domestic cases outside the new pathway, the requirement should
not apply, subject to medical necessity, if the court determines that the intended parents in good faith began the surrogacy



arrangement in the new pathway but were required to apply for a parental order. Do consultees agree? NO I fundamentally disagree
with proposals to introduce the ‘new pathway’ and believe the genetic link should be retained. I dispute that surrogacy is ever a
‘medical necessity.’ Paragraph 12.71 Consultation Question 61. 1.76 We provisionally propose that if double donation is permitted
only in cases of medical necessity, an exception should be made to allow a parental order to be granted to a single parent without a
genetic link where the intended parent’s former partner provides gametes but the intended parents’ relationship breaks down
before the grant of a parental order. Do consultees agree? NO I dispute that surrogacy is ever a ‘medical necessity.’ Paragraph 12.76
34 Consultation Question 62. 1.77 We invite consultees’ views as to whether there should be a requirement that a surrogacy
arrangement has been used because of medical necessity: (1) for cases under the new pathway to parenthood; and/or (2) for cases
where a post-birth parental order application is made. I oppose surrogacy and believe that it is a fundamental violation of women’s
and children’s rights and that it should therefore be banned. I dispute that surrogacy is ever a ‘medical necessity.’ 1.78 We invite
consultees’ views as to how a test of medical necessity for surrogacy, if it is introduced, should be defined and assessed. I dispute
that surrogacy is ever a ‘medical necessity.’ Paragraph 12.94 Consultation Question 63. 1.79 We provisionally propose that in order to
use the new pathway to parenthood, information identifying the child’s genetic parents and the surrogate must be provided for
entry on the national register of surrogacy agreements prior to registration of the child’s birth. Do consultees agree? OTHER I
profoundly oppose the introduction of the ‘new pathway’. However, I support the requirement in any surrogacy arrangements for
the recording of the identity of all genetic parents and the birth mother. 1.80 We invite consultees’ views as to whether it should be
a condition for an application for a parental order that: (1) those who contributed gametes are entered on the national register of
surrogacy agreements; and/or (2) if it remains a requirement that one of the intended parents provided gametes in the conception
of the child, that the genetic link is demonstrated to the court with medical or DNA evidence. While I oppose surrogacy and want to
see it banned, I support this condition for a parental order in the circumstances described in both (1) and (2). 35 1.81 We provisionally
propose that it should be a condition for the application of a parental order that the identity of the surrogate is entered on the
national register of surrogacy agreements. Do consultees agree? YES While I oppose surrogacy and want to see it banned, if it
happens, I support this provision. Paragraph 12.115 Consultation Question 64. 1.82 We provisionally propose that there should be no
maximum age limit for the grant of a parental order. The age of the intended parents should continue to be taken into account in the
assessment of the welfare of the child in applications to grant a parental order. Do consultees agree? NO I am opposed to surrogacy
and would like to see it banned, because it is a violation of both women’s and children’s human rights. Raising children is demanding
and requires vital parents who are engaged with life and society and who can reasonably be expected to survive in good health until
the child reaches adulthood. Surrogacy is therefore particularly unethical when the ‘intended parents’ are old. If surrogacy is to be
opened up, a maximum age limit for ‘intended parents’ is imperative. This will make it clear that society does not condone older
people entering a surrogacy arrangement and will make it less likely that older people will go ahead with such an arrangement and
present the court with a fait accompli. Any age limits in the legislation will have a normative effect – and will inevitably be
understood as society sanctioning entering a surrogacy arrangement up to that age but not beyond. It is therefore imperative that
age limits are set very carefully. 1.83 We invite consultees’ views as to whether under the new pathway there should be a maximum
age limit for intended parents, and if so, what it should be. I profoundly disagree with the proposals for the ‘new pathway’.
However, if surrogacy is to be allowed, there should be a maximum age limit for ‘intended parents’ and it should be 45. Raising
children is demanding and requires vital parents who are engaged with life and society and who can reasonably be expected to
survive in good health until the child reaches adulthood. 36 I am opposed to surrogacy per se, because it is a violation of both
women’s and children’s human rights. However, it is particularly unethical when the ‘intended parents’ are old. I therefore consider
that a maximum age limit for ‘intended parents’ is important. This will make it clear that society does not consider it acceptable for
older people to enter into a surrogacy arrangement and will make it less likely that they will. Any age limits in the legislation will
have a normative effect – and will inevitably be understood as society sanctioning entering a surrogacy arrangement up to that age. It
is therefore imperative that age limits are set very carefully. 1.84 We provisionally propose that intended parents should be required
to be at least 18 years old at the time that they enter into a surrogacy agreement under the new pathway. Do consultees agree?
OTHER I profoundly disagree with the proposals for the ‘new pathway’. However, if surrogacy is to be allowed, there should be a
minimum age for ‘intended parents’ and it should be much older than 18. I suggest that 25 would be more appropriate. Any age limits
in the legislation will have a normative effect – and will inevitably be understood as society sanctioning entering a surrogacy
arrangement at that age. It is therefore imperative that age limits are set very carefully. What kind of society would want 18-year
olds to believe that it would be reasonable for them to become ‘parents’ through a surrogacy arrangement – before they have taken
even their first steps into independence and adulthood? Paragraph 12.133 Consultation Question 65. 1.85 We provisionally propose
that surrogates should be required to be at least 18 years of age (at the time of conception), in order for the court to have the power
to make a parental order. Do consultees agree? OTHER I am opposed to surrogacy per se and would like to see it banned, because I
consider it a violation of both women’s and children’s human rights. At 18 a woman is barely out of childhood and has not yet had an
opportunity to establish herself as an adult. This means that she is particularly vulnerable to coercion and manipulation. There 37
should be a significantly older minimum age for entering into a surrogacy arrangement and I suggest that 25 years would be more
appropriate. Any age limits will have a normative effect – and will inevitably be understood as society sanctioning surrogacy at that
age. It is therefore imperative that age limits are set very carefully. What kind of society would want 18-year old girls to believe that
entering a surrogacy arrangement is a reasonable thing for them to be doing before they have taken even their first steps into
independence and adulthood? 1.86 We provisionally propose that surrogates should be required to be at least 18 years old at the
time of entering into the surrogacy agreement within the new pathway. Do consultees agree? OTHER I profoundly disagree with the
proposals for a ‘new pathway’. At 18 a woman is barely out of childhood and has not yet had an opportunity to establish herself as an
adult. This means that she is particularly vulnerable to coercion and manipulation. There should be a significantly older minimum age
for entering into a surrogacy arrangement and I suggest that 25 years would be more appropriate. Any age limits will have a
normative effect – and will inevitably be understood as society sanctioning surrogacy at that age. It is therefore imperative that age
limits are set very carefully. What kind of society would want 18-year old girls to believe that entering a surrogacy arrangement is a
reasonable thing for them to be doing before they have taken even their first steps into independence and adulthood? Paragraph



12.144 Consultation Question 66. 1.87 We provisionally propose that medical testing of the surrogate, any partner of the surrogate,
and any intended parent providing gametes should be required for the new pathway. Do consultees agree? OTHER I profoundly
disagree with the proposals for the ‘new pathway’. 38 1.88 We invite consultees’ views as to whether the types of testing set out in
the Code of Practice are feasible for traditional surrogacy arrangements outside a licensed clinic, and if not, which types of testing
should be required for such arrangements. Paragraph 13.16 Consultation Question 67. 1.89 We provisionally propose that, as a
condition of being eligible for entry into the new pathway: (1) the surrogate, her spouse, civil partner or partner (if any) and the
intended parents intending to enter into a surrogacy arrangement in the new pathway should be required to attend counselling with
regard to the implications of entering into that arrangement; and (2) the implications counselling should be provided by a counsellor
who meets the requirements set out in the Code of Practice at paragraphs 2.14 to 2.15. Do consultees agree? OTHER I profoundly
disagree with the proposals for the ‘new pathway’. Paragraph 13.44 Consultation Question 68. 1.90 We provisionally propose that, for
the new pathway, there should be a requirement that the surrogate and the intended parents should take independent legal advice
on the effect of the law and of entering into the agreement before the agreement is signed. Do consultees agree? OTHER I
profoundly disagree with the proposals for the ‘new pathway’. Paragraph 13.65 39 Consultation Question 69. 1.91 We provisionally
propose that, as an eligibility requirement of the new pathway: (1) an enhanced criminal record certificate should be obtained for
intended parents, surrogates and any spouses, civil partners or partners of surrogates; (2) the body overseeing the surrogate
arrangement should not enable a surrogate arrangement to be proceed under the new pathway where a person screened is
unsuitable for having being convicted of, or received a police caution for, any offence appearing on a prescribed list of offences; and
(3) the body overseeing the surrogacy arrangement may also determine that a person is unsuitable based on the information
provided in the enhanced record certificate. Do consultees agree? OTHER I profoundly disagree with the proposals for the ‘new
pathway’. 1.92 We invite consultees’ views as to whether the list of offences that applies in the case of adoption is appropriate in the
case of surrogacy arrangements in the new pathway. OTHER I profoundly disagree with the proposals for the ‘new pathway’.
Paragraph 13.73 Consultation Question 70. 1.93 We invite consultees’ views as to whether there should be a requirement that the
surrogate has previously given birth as an eligibility requirement of the new pathway. OTHER I am profoundly opposed to surrogacy
and the introduction of the ‘new pathway’. Society should not condone women who have never had a child of their own entering an
arrangement to undergo pregnancy and childbirth for someone else. It is impossible to understand what pregnancy and childbirth
are like and how they will change you until or unless you have had that experience yourself. Paragraph 13.95 40 Consultation
Question 71. 1.94 We provisionally propose that there should not be a maximum number of surrogate pregnancies that a woman can
undertake as an eligibility requirement of the new pathway. Do consultees agree? NO I am profoundly opposed to surrogacy and the
introduction of the ‘new pathway’. Society should not condone women undergoing multiple ‘surrogate’ pregnancies and childbirths.
Even the Kennel Club recognises that female dogs should not be allowed to undertake more than four pregnancies. It is abhorrent
that female dogs have better protections than women would have under this proposal. Paragraph 13.99 Consultation Question 72.
1.95 We invite consultees’ views as to whether payment of costs by the intended parents to the surrogate should be able to be: (1)
based on an allowance; (2) based on costs actually incurred by the surrogate, but without the need for production of receipts; or (3)
based on costs actually incurred by the surrogate, and only on production of receipts. I am opposed to paid surrogacy because it
commercialises women’s reproductive functions, commodifies children, and risks the sale of children, against which there is an
international prohibition. Surrogacy is therefore a violation of the human rights of both women and children. There is rising
inequality in the UK and any payments above the reimbursement of the most essential and basic expenses will act as an incentive to
poor women to engage in surrogacy when it is not in their best interests. I would like to see a total ban on surrogacy in the UK, as
there is in Spain. If surrogacy is accepted, however, legislation should allow no payments to the birth mother above actual essential
costs, backed up by receipts. Paragraph 15.16 41 Consultation Question 73. 1.96 We invite consultees’ views as to: (1) whether
intended parents should be able to pay the surrogate essential costs relating to the pregnancy; and (2) the types of expenditure
which should be considered “essential”. I am opposed to paid surrogacy because it commercialises women’s reproductive functions,
commodifies children, and risks the sale of children, against which there is an international prohibition. Surrogacy is therefore a
violation of the human rights of both women and children. There is rising inequality in the UK and any payments above the
reimbursement of the most essential and basic expenses will act as an incentive to poor women to engage in surrogacy when it is not
in their best interests. I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is accepted, however,
legislation should allow no payments to the birth mother above the actual essential costs of the pregnancy and birth – such as
medical supplies, extra food and vitamins, and travel to medical appointments – backed up by receipts. Paragraph 15.22 42
Consultation Question 74. 1.97 We invite consultees’ views as to: (1) whether they consider that intended parents should be able to
pay the surrogate additional costs relating to the pregnancy; and (2) the types of expenditure which should be considered additional,
rather than essential. I am opposed to paid surrogacy because it commercialises women’s reproductive functions, commodifies
children, and risks the sale of children, against which there is an international prohibition. Surrogacy is therefore a violation of the
human rights of both women and children. There is rising inequality in the UK and any payments above the reimbursement of the
most essential and basic expenses will act as an incentive to poor women to engage in surrogacy when it is not in their best interests.
I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is accepted, however, legislation should allow
no payments to the birth mother above the actual essential costs of the pregnancy and birth – such as medical supplies, extra food
and vitamins, and travel to medical appointments – backed up by receipts. Paragraph 15.26 Consultation Question 75. 1.98 We invite
consultees’ views as to: (1) whether intended parents should be permitted to pay all costs that arise from entering into a surrogacy
arrangement, and those unique to a surrogate pregnancy; and (2) the types of cost which should be included within this category. I
am opposed to paid surrogacy because it commercialises women’s reproductive functions, commodifies children, and risks the sale
of children, against which there is an international prohibition. Surrogacy is therefore a violation of the human rights of both women
and children. There is rising inequality in the UK and any payments above the reimbursement of the most essential and basic
expenses will act as an incentive to poor women to engage in surrogacy when it is not in their best interests. I would like to see a
total ban on surrogacy in the UK, as there is in Spain. If surrogacy is accepted, however, legislation should allow no payments to the
birth mother above actual essential costs, backed up by receipts. 43 Paragraph 15.29 Consultation Question 76. 1.99 We invite



consultees’ views as to whether they consider that intended parents should be able to pay their surrogate her actual lost earnings
(whether the surrogate is employed or self-employed). I am opposed to paid surrogacy because it commercialises women’s
reproductive functions, commodifies children, and risks the sale of children, against which there is an international prohibition.
Surrogacy is therefore a violation of the human rights of both women and children. There is rising inequality in the UK and any
payments above the reimbursement of the most essential and basic expenses will act as an incentive to poor women to engage in
surrogacy when it is not in their best interests. I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy
is accepted, however, legislation should allow no payments to the birth mother above actual essential costs, backed up by receipts. I
am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for lost earnings. Paragraph 15.37 Consultation
Question 77. 1.100 We invite consultees’ views as to whether they consider that intended parents should be able to pay their
surrogate either or both of the following lost potential earnings: (1) her lost employment-related potential earnings (as defined in
paragraph 15.35 above); and/or (2) other lost potential earnings (as defined in paragraph 15.36 above). I am opposed to paid
surrogacy because it commercialises women’s reproductive functions, commodifies children, and risks the sale of children, against
which there is an international prohibition. Surrogacy is therefore a violation of the human rights of both women and children. There
is rising inequality in the UK and any payments above the reimbursement of the most essential and basic expenses will act as an
incentive to poor women to engage in surrogacy when it is not in their best interests. 44 I would like to see a total ban on surrogacy
in the UK, as there is in Spain. If surrogacy is accepted, however, legislation should allow no payments to the birth mother above
actual essential costs, backed up by receipts. I am therefore opposed to allowing the ‘intended parents’ to pay the birth mother for
lost earnings. Paragraph 15.38 Consultation Question 78. 1.101 We invite consultees to share their experiences: (1) of the impact that
payments received by a surrogate from the intended parents has had on the surrogate’s entitlement to means-tested social welfare
benefits; and (2) where a surrogacy arrangement has had an impact on the surrogate’s entitlement to means-tested social welfare
benefits, how that has been addressed in their surrogacy arrangement. N/A Paragraph 15.47 45 Consultation Question 79. 1.102 We
invite consultees’ views as to whether intended parents should be able to pay compensation to the surrogate for the following: (1)
pain and inconvenience arising from the pregnancy and childbirth; (2) medical treatments relating to the surrogacy, including
payments for each insemination or embryo transfer; and/or (3) specified complications, including hyperemesis gravidarum, pre-
eclampsia, an ectopic pregnancy, miscarriage, termination, caesarean birth, excessive haemorrhaging, perineal tearing, removal of
fallopian tubes or ovaries or a hysterectomy. It is absurd to propose that one could place a monetary value on the pain of adverse
pregnancy outcomes. In putting a price tag on perineal tear for example, some mothers report little pain or symptoms, others have
profound ongoing fear of vaginal penetration, which can result in very significant emotional and relationship difficulties. Infection
may complicate healing, and some women report long term sequelae from this, such as impaired wound healing. Haematology
conditions should also be considered. Blood loss, for example due to placental haemorrhage can be very significant, and potentially
result in emergency hysterectomy and blood transfusion to save the life of the mother. It is a fact that although blood is thoroughly
screened in the UK there still remains the potential for blood borne illnesses to be transmitted, and the fact that some of these may
not have been identified yet by researchers is also a real risk to a mother receiving transfusion. Persons who have had a blood
transfusion are currently unable to donate blood themselves in the UK, due to the risk of (vCJD) transmission. This is an indication of
the gravity of receiving blood products. No medical intervention is EVER risk free. Receiving multiple blood products in the context
of Massive Transfusion Protocol (eg platelets, Fresh Frozen Plasma, cryoprecipitate) only heighten those risks. Conditions such as
HELLP (Haemolysis, Elevated Liver enzymes, Low Platelets) can be fatal, and although the maternal mortality rate is low, it can have
significant sequelae, including renal failure potentially requiring dialysis, placental abruption (potentially fatal for mother and baby)
permanent liver damage and retinal detachment resulting in visual impairment. Each of these conditions have long term
consequences for a woman, psychologically, physically and emotionally, and may also affect her ability to return to work or care for
other children. Also, the late complications of childbirth have been disregarded. Late consequences of childbirth can include vaginal
or rectal prolapse, urinary and faecal incontinence. Women who have had a C section may experience ongoing pain around the scar.
Some sources quote this as affecting between 6 and 18 percent of women. These symptoms can be profoundly distressing, and may
take years to present (conversely, may present immediately). 46 How could we ensure that women suffering these complications are
compensated? They are multifactorial, and risk increases with instrumented delivery and parity. How would it be proposed to unpick
the role of a surrogate pregnancy in causing these symptoms in relation to other risk factors, for example parity, smoking history,
personal medical history? Psychiatric conditions are also absent from this list. Complications including depression and anxiety may
be worsened by pregnancy. Other mental health conditions such as post natal depression and post partum psychosis can be fatal, and
impact on a woman’s health for many years to come. I’m quite shocked that none of these conditions have been explicitly
mentioned and it does make me wonder how the list of complications was created. I’d also like to know what level of haemorrhage
would be considered “excessive”. The wording of the question “should” be able to pay compensation is not the same as being
mandated to do so. This potentially creates a situation where some “luckier” women would receive compensation others would not.
All of the above illustrates the risks of surrogacy and confirms my support for a total ban on surrogacy in the UK, as there is in Spain.
1.103 We invite consultees’ views as to whether there are any other matters in respect of which intended parents should be able to
pay the surrogate compensation. I am opposed to paid surrogacy because it commercialises women’s reproductive functions,
commodifies children, and risks the sale of children, against which there is an international prohibition. Surrogacy is therefore a
violation of the human rights of both women and children. There is rising inequality in the UK and any payments above the
reimbursement of the most essential and basic expenses will act as an incentive to poor women to engage in surrogacy when it is not
in their best interests. I would like to see a total ban on surrogacy in the UK, as there is in Spain. 1.104 We invite consultees’ views as
to whether the level of compensation payable should be: (1) a fixed fee set by the regulator (operating as a cap on the maximum
payable), or (2) left to the parties to negotiate. I am opposed to paid surrogacy because it commercialises women’s reproductive
functions, commodifies children, and risks the sale of children, against which there is an international prohibition. Surrogacy is
therefore a violation of the human rights of both women and children. 47 There is rising inequality in the UK and any payments
above the reimbursement of the most essential and basic expenses will act as an incentive to poor women to engage in surrogacy
when it is not in their best interests. I would like to see a total ban on surrogacy in the UK, as there is in Spain. Paragraph 15.53



Consultation Question 80. 1.105 We invite consultees views’ as to whether intended parents should be able to pay compensation to
the surrogate’s family in the event of the pregnancy resulting in the surrogate’s death, including through payment of the cost of life
assurance for the surrogate. I am opposed to paid surrogacy because it commercialises women’s reproductive functions,
commodifies children, and risks the sale of children, against which there is an international prohibition. Surrogacy is therefore a
violation of the human rights of both women and children. There is rising inequality in the UK and any payments above the
reimbursement of the most essential and basic expenses will act as an incentive to poor women to engage in surrogacy when it is not
in their best interests. I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is accepted, however,
legislation should allow no payments to the birth mother above actual essential costs, backed up by receipts. This question
illustrates the risks of surrogacy and why I oppose it. Paragraph 15.56 Consultation Question 81. 1.106 We invite consultees’ views as
to whether: (1) intended parents should be able to buy gifts for the surrogate; and (2) if so, specific provision should be made for
these gifts to be modest or reasonable in nature. I am opposed to paid surrogacy because it commercialises women’s reproductive
functions, commodifies children, and risks the sale of children, against which there is an international prohibition. Surrogacy is
therefore a violation of the human rights of both women and children. 48 There is rising inequality in the UK and any payments
above the reimbursement of the most essential and basic expenses will act as an incentive to poor women to engage in surrogacy
when it is not in their best interests. I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is
accepted, however, legislation should allow no payments to the birth mother above actual essential costs, backed up by receipts. I
am therefore opposed to allowing the ‘intended parents’ to give the birth mother gifts. Paragraph 15.60 Consultation Question 82.
1.107 We invite consultees’ views as to whether it should be possible for the intended parents to agree to pay a woman for the
service of undertaking a surrogacy. It should not be possible for the intended parents to agree to pay a woman for the service of
undertaking a surrogacy. (check box) I am opposed to paid surrogacy because it commercialises women’s reproductive functions,
commodifies children, and risks the sale of children, against which there is an international prohibition. Surrogacy is therefore a
violation of the human rights of both women and children. There is rising inequality in the UK and any payments above the
reimbursement of the most essential and basic expenses will act as an incentive to poor women to engage in surrogacy when it is not
in their best interests. I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is accepted, however,
legislation should allow no payments to the birth mother above actual essential costs, backed up by receipts. I am therefore opposed
to allowing the ‘intended parents’ to pay the birth mother for her ‘services’. 1.108 We invite consultees’ views as to whether, if
provision is made for intended parents to pay a woman for the service of undertaking surrogacy, whether that the fee should be: (1)
any sum agreed between the parties to the surrogacy; or (2) a fixed fee set by the regulator. Leave both check boxes blank. 49 I am
opposed to paid surrogacy because it commercialises women’s reproductive functions, commodifies children, and risks the sale of
children, against which there is an international prohibition. Surrogacy is therefore a violation of the human rights of both women
and children. There is rising inequality in the UK and any payments above the reimbursement of the most essential and basic
expenses will act as an incentive to poor women to engage in surrogacy when it is not in their best interests. I would like to see a
total ban on surrogacy in the UK, as there is in Spain. If surrogacy is accepted, however, legislation should allow no payments to the
birth mother above actual essential costs, backed up by receipts. I am therefore opposed to allowing the ‘intended parents’ to pay
the birth mother for her ‘services’. 1.109 We invite consultees’ views as to whether, if provision is made for intended parents to pay
a woman a fixed fee for the service of undertaking surrogacy, what, if any, other payments the law should permit, in addition to that
fixed fee: (1) no other payments; (2) essential costs relating to the pregnancy; (3) additional costs relating to the pregnancy; (4) lost
earnings; (5) compensation for pain and inconvenience, medical treatment and complications, and the death of the surrogate; and/or
(6) gifts. Leave all check boxes blank. I am opposed to paid surrogacy because it commercialises women’s reproductive functions,
commodifies children, and risks the sale of children, against which there is an international prohibition. Surrogacy is therefore a
violation of the human rights of both women and children. There is rising inequality in the UK and any payments above the
reimbursement of the most essential and basic expenses will act as an incentive to poor women to engage in surrogacy when it is not
in their best interests. I would like to see a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is accepted, however,
legislation should allow no payments to the birth mother above actual essential costs, backed up by receipts. 50 I am therefore
opposed to allowing the ‘intended parents’ to make any type of fee or payment to the birth mother for her ‘services’. Paragraph
15.69 Consultation Question 83. 1.110 We invite consultees’ views as to whether it should be possible for any payment the law
permits the intended parents to pay the surrogate for her services to be reduced in the event of a miscarriage or termination of the
pregnancy. I am opposed to paid surrogacy because it commercialises women’s reproductive functions, commodifies children, and
risks the sale of children, against which there is an international prohibition. Surrogacy is therefore a violation of the human rights of
both women and children. There is rising inequality in the UK and any payments above the reimbursement of the most essential and
basic expenses will act as an incentive to poor women to engage in surrogacy when it is not in their best interests. I would like to see
a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is accepted, however, legislation should allow no payments to the
birth mother above actual essential costs, backed up by receipts. This question is therefore not applicable because I oppose the
payment of birth mothers for their ‘services’. However, it illustrates the grave risks of surrogacy. 1.111 We invite consultees’ views as
to whether, if the law permits a fee payable to the surrogate to be able to be reduced in the event of a miscarriage or termination,
whether such provision should apply: (1) in the first trimester of pregnancy only; (2) to any miscarriage or termination; or (3) some
other period of time (please specify). Leave all check boxes blank. I am opposed to paid surrogacy because it commercialises
women’s reproductive functions, commodifies children, and risks the sale of children, against which there is an international
prohibition. Surrogacy is therefore a violation of the human rights of both women and children. There is rising inequality in the UK
and any payments above the reimbursement of the most essential and basic expenses will act as an incentive to poor women to
engage in surrogacy when it is not in their best interests. 51 I would like to see a total ban on surrogacy in the UK, as there is in Spain.
If surrogacy is accepted, however, legislation should allow no payments to the birth mother above actual essential costs, backed up
by receipts. This question is therefore not applicable because I oppose the payment of birth mothers for their ‘services’. However, it
illustrates the grave risks of surrogacy. Paragraph 15.72 Consultation Question 84. 1.112 We provisionally propose that the types of
payment that are permitted to be made to surrogates should be the same, whether the surrogacy follows our new pathway to



parenthood or involves a post-birth application for a parental order. Do consultees agree? OTHER I am opposed to paid surrogacy
because it commercialises women’s reproductive functions, commodifies children, and risks the sale of children, against which there
is an international prohibition. Surrogacy is therefore a violation of the human rights of both women and children. There is rising
inequality in the UK and any payments above the reimbursement of the most essential and basic expenses will act as an incentive to
poor women to engage in surrogacy when it is not in their best interests. I am opposed to the ‘new pathway’ but consider that
regardless of the surrogacy arrangement being used, the only payments that should ever be made are essential and basic expenses
for which receipts are provided. Paragraph 15.74 Consultation Question 85. 1.113 We invite consultees’ views as to whether there are
any categories of payment we have not discussed which they think intended parents should be able to agree to pay to the surrogate.
I am opposed to paid surrogacy because it commercialises women’s reproductive functions, commodifies children, and risks the sale
of children, against which there is an international prohibition. Surrogacy is therefore a violation of the human rights of both women
and children. 52 There is rising inequality in the UK and any payments above the reimbursement of the most essential and basic
expenses will act as an incentive to poor women to engage in surrogacy when it is not in their best interests. I would like to see a
total ban on surrogacy in the UK, as there is in Spain. If surrogacy is accepted, however, legislation should allow no payments to the
birth mother above actual essential costs, backed up by receipts. Paragraph 15.75 Consultation Question 86. 1.114 We invite
consultees to express any further views they have about the payments that intended parents should be able to agree to pay to the
surrogate. I am opposed to paid surrogacy because it commercialises women’s reproductive functions, commodifies children, and
risks the sale of children, against which there is an international prohibition. Surrogacy is therefore a violation of the human rights of
both women and children. There is rising inequality in the UK and any payments above the reimbursement of the most essential and
basic expenses will act as an incentive to poor women to engage in surrogacy when it is not in their best interests. I would like to see
a total ban on surrogacy in the UK, as there is in Spain. If surrogacy is accepted, however, legislation should allow no payments to the
birth mother above actual essential costs, backed up by receipts. Paragraph 15.76 53 Consultation Question 87. 1.115 We invite
consultees’ views as to whether there are specific methods of enforcing limitations that are placed on payments to surrogates that
we should consider as part of our review: (1) for cases within the new pathway to parenthood; and (2) for cases where a parental
order is made after the birth of the baby. I am opposed to paid surrogacy because it commercialises women’s reproductive functions,
commodifies children, and risks the sale of children, against which there is an international prohibition. Surrogacy is therefore a
violation of the human rights of both women and children. There is rising inequality in the UK and any payments above the
reimbursement of the most essential and basic expenses will act as an incentive to poor women to engage in surrogacy when it is not
in their best interests. The only payments that should be made are essential and basic expenses and for which receipts are provided.
The judge or other competent authority should closely monitor all financial aspects of the arrangement (in line with the UN Special
Rapporteur’s recommendations*) and refuse the parental order when payments have exceeded basic expenses. If it is not a judge
overseeing the arrangements, the competent authority should be totally independent and not, for example, an agency (or ‘regulated
surrogacy organisation’) that has been involved in the arrangements in any way. *
https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx Paragraph 15.89 Consultation Question 88. 1.116 We provisionally
propose that financial terms of a surrogacy agreement entered into under the new pathway to parenthood should be enforceable by
the surrogate. Do consultees agree? OTHER I profoundly disagree with the proposals for the ‘new pathway’. 1.117 We provisionally
propose that if the financial terms of a surrogacy agreement entered into under the new pathway become enforceable, the ability to
do so should not be dependent on the surrogate complying with any terms of the agreement relating to her lifestyle. 54 Do
consultees agree? OTHER I profoundly disagree with the proposals for the ‘new pathway’. The idea that a ‘surrogacy agreement’
could place restrictions on the birth mother’s lifestyle is utterly abhorrent. Paragraph 15.99 Consultation Question 89. 1.118 We invite
overseas surrogates (or bodies representing or advocating for surrogates) to share with us their experiences f international surrogacy
arrangements. N/A Paragraph 16.10 Consultation Question 90. 1.119 We invite organisations focused on children’s rights and welfare
in the international context to share with us their views on our proposed reforms and consultation questions in this chapter. N/A
Paragraph 16.12 Consultation Question 91. 1.120 We invite consultees to provide us with evidence of their experience of applying to
register a child born through an international surrogacy arrangement as a British citizen and obtaining a passport for the child. In
particular, we would be interested to hear how long the application took after the birth of the child, and any information consultees
have about causes of delays in the process. N/A Paragraph 16.52 55 Consultation Question 92. 1.121 We provisionally propose that it
should be possible for a file to be opened, and the application process for obtaining registration of a child born from an international
surrogacy arrangement and obtaining a passport to begin, prior to the birth of the child. Do consultees agree? NO Allowing the
‘intended parents’ to start the application process for registration of birth and a passport in international surrogacy arrangements
appears to contradict the UN Special Rapporteur’s recommendations* that are designed to protect against the selling and trafficking
of children and the protection of the rights of the birth mother. I therefore strongly disagree with this proposal. *
https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx Paragraph 16.53 Consultation Question 93. 1.122 We invite
consultees to provide us with evidence of the experience they have had of applying for a visa for a child born through an
international surrogacy arrangement. In particular, we would be interested to hear how long the application took after the birth of
the child, and any information consultees have of causes of delays in the process. N/A Paragraph 16.68 Consultation Question 94.
1.123 We provisionally propose that it should be possible to open a file, and begin the process for applying for a visa in respect of a
child born through an international surrogacy arrangement, before the child is born. The application will need to be completed after
the birth of the child, and the issue of a passport in the child’s country of birth. Do consultees agree? NO Allowing the ‘intended
parents’ to start the application process for registration of birth and a passport before the child is born in international surrogacy
arrangements appears to contradict the UN Special Rapporteur’s recommendations* that are designed to protect against the selling
56 and trafficking of children and the protection of the rights of the birth mother. I therefore strongly disagree with this proposal. *
https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 1.124 We provisionally propose that the current provision made
for the grant of a visa outside of the Immigration Rules where the intended parents are not the legal parents of the child under
nationality law should be brought within the Rules. Do consultees agree? NO 1.125 We provisionally propose that: (1) the grant of a
visa should not be dependent on the child breaking links with the surrogate; or (2) that this condition should be clarified to ensure



that it does not prevent the child having contact, and an on-going relationship, with the surrogate. Do consultees agree? YES 1.126
We invite consultees’ views as to whether the current requirement for the grant of a visa outside the Rules that the intended
parents must apply for a parental order within six months of the child’s birth should be removed (regardless of whether the
availability of the visa is brought within the Rules), if our provisional proposal to remove the time limit on applications for parental
orders is accepted. NO The time limit should be retained but the court should be able to dispense with it in certain circumstances
when this is in the best interests of the child. Paragraph 16.69 Consultation Question 95. 1.127 We provisionally propose that it
should be possible to open a file, and begin the process for applying for a EU Uniform Format Form in respect of a child born through
an international surrogacy arrangement, before the child is born. The application will need to be completed after the birth of the
child. 57 Do consultees agree? NO Allowing the ‘intended parents’ to start the application process for an EU Uniform Format Form for
the child before she or he is born in international surrogacy arrangements appears to contradict the UN Special Rapporteur’s
recommendations* that are designed to protect against the selling and trafficking of children and the protection of the rights of the
birth mother. I therefore strongly disagree with this proposal. * https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx
Paragraph 16.76 Consultation Question 96. 1.128 We invite consultees to provide us with evidence of the experience they have had
of applying for a EU Uniform Format Form for a child born through an international surrogacy arrangement. In particular we would be
interested to hear how long the application took after the birth of the child, and any information consultees have of causes of delays
in the process. N/A Paragraph 16.77 Consultation Question 97. 1.129 We provisionally propose that the UK Government should
provide a single, comprehensive guide for intended parents explaining the nationality and immigration consequences of having a
child through an international surrogacy arrangement. Do consultees agree? OTHER I agree with such a guide, but would like to see it
explaining the reasons why surrogacy is a violation of the human rights of women and children and all the other ways in which it is
possible for people to enjoy children in their lives. Paragraph 16.82 58 Consultation Question 98. 1.130 We provisionally propose that
international surrogacy arrangements should not be eligible for the new pathway to parenthood. Do consultees agree? OTHER I
profoundly disagree with the proposals for the ‘new pathway’. Paragraph 16.93 Consultation Question 99. 1.131 We provisionally
propose that: 1.132 the Secretary of State should have the power to provide that the intended parents of children born through
international surrogacy arrangements, who are recognised as the legal parents of the child in the country of the child’s birth, should
also be recognised as the child’s legal parents in the UK, without it being necessary for the intended parents to apply for a parental
order, but 1.133 before exercising the power, the Secretary of State should be required to be satisfied that the domestic law and
practice in the country in question provides protection against the exploitation of surrogates, and for the welfare of the child, that is
at least equivalent to that provided in UK law. Do consultees agree? NO I do not see how this proposal for such a blanket power
would align with the UN Special Rapporteur’s key recommendations* and the Hague Convention on the Protection of Children and
Cooperation in respect of Intercountry Adoption of 1993. The latter requires the birth mother to have legal parenthood and parental
responsibility when the child is born and that her consent to giving up the child must be given AFTER the child's birth and that the
transfer of ‘parenthood’ should be overseen by the courts or a competent authority on an individual case by case basis, with the best
interests of the child being the paramount consideration. This is an important safeguard against the sale of children and for the
protection of the birth mother and I believe it should apply equally to international surrogacy arrangements. I therefore strongly
disagree with this proposal. * https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx Paragraph 16.94 59 Consultation
Question 100. 1.134 We invite consultees to tell us of their experience of surrogacy arrangements in the UK involving foreign
intended parents. N/A 1.135 We invite consultees’ views as to whether: (1) any restriction is necessary on the removal of a child from
the UK for the purpose of the child becoming the subject of a parental order, or its equivalent, in another jurisdiction; and (2) if such
a restriction is necessary, there should be a process allowing foreign intended parents to remove the child from the jurisdiction of
the UK for this purpose and with the approval of the court and, if so, what form should that process take. Restrictions and checks
MUST be in place to protect the child and the birth mother from trafficking and exploitation. The process should include the same
checks as would be used in an international adoption. Paragraph 16.120 Consultation Question 101. 1.136 We invite consultees’ views
as to whether the current application of the law on statutory paternity leave, and statutory paternity pay, to the situation of the
surrogate’s spouse, civil partner or partner requires reform. I do not believe this needs changing. Paragraph 17.18 Consultation
Question 102. 1.137 We provisionally propose that provision for maternity allowance should be made in respect of intended parents,
and that any such provision should be limited so that only one intended parent qualifies. Do consultees agree? NO Paragraph 17.32
60 Consultation Question 103. 1.138 We invite consultees’ views as to: (1) whether there is a need for reform in respect of the right
of intended parents to take time off work before the birth of the child, whether for the purpose of induced lactation, ante-natal
appointments or any other reason; and (2) if reform is needed, suggestions on reform. I am opposed to any reform in this area
because it would act to normalise surrogacy, which is a human rights abuse of both women and children. Paragraph 17.36
Consultation Question 104. 1.139 We invite consultees’ views as to whether the duty of employers to provide suitable facilities for
any person at work who is a pregnant woman or nursing mother to rest under Regulation 25 of the Workplace (Health, Safety and
Welfare) Regulations 1992 is sufficient to include intended parents in a surrogacy arrangement. I am opposed to any reform in this
area because it would act to normalise surrogacy, which is a human rights abuse of both women and children. Paragraph 17.40
Consultation Question 105. 1.140 We invite consultees’ views as to whether there are further issues in relation to employment rights
and surrogacy arrangements and, if so, any suggestions for reform. I am opposed to any reform in this area because it would act to
normalise surrogacy, which is a human rights abuse of both women and children Paragraph 17.43 Consultation Question 106. 1.141
We invite consultees’ views as to whether they believe any reforms in relation to surrogacy and succession law are required. I am
opposed to any reform in this area because it would act to normalise surrogacy, which is a human rights abuse of both women and
children Paragraph 17.56 61 Consultation Question 107. 1.142 We invite consultees’ views as to whether there are any issues in how
surrogacy arrangements are dealt with by the health services, and whether there are reforms to law or practice that consultees
would like to see in this area. It is important that all health and care professionals are aware that surrogacy agreements are not
legally binding and that ‘intended parents’ have no legal right to override the birth mother’s wishes or decisions in regards to her
lifestyle or medical and health care, including during pregnancy, labour and childbirth. Even if she has previously agreed to them
sharing decisions and being informed on these matters, she can withdraw her consent at any time for any or no reason. All



professionals involved in her care are duty-bound to comply with her wishes. All health and care professionals should also be aware
that the birth mother may be being coerced to engage in the surrogacy arrangement by one or more persons, including her spouse or
partner. If paid surrogacy is legalised, this will become more prevalent, but it can still be present in so-called altruistic surrogacy
arrangements. Surrogacy arrangements place additional and complicated pressures on healthcare staff and this could reduce the
standard of impartial care given to birth mothers and new-borns – especially when the ‘intended parents’ are entitled, rich or of high
status. This itself is a valid reason to be extremely cautious about making changes that will increase the numbers of surrogacy births.
It is generally recognised that egg donation and IVF pregnancies carry additional health risks. As most surrogacy pregnancies involve
IVF, any increase in surrogacy is likely to lead to additional pressure on the NHS. Adoption research suggests that the separation of
the new-born and the birth mother has longterm negative effects on the well-being of both of them. This is likely to be the same for
birth mothers and babies in surrogacy arrangements and so can be expected to place additional long-term pressures on the NHS and
society as a whole. This has not been considered and there are no questions about this. An increase in surrogacy will require an
increase in egg donation, which is a risky procedure that can have a long-term negative impact on the woman’s health, including
premature death. Ethical issues abound. Young women might be coerced by financial pressures to donate eggs when this isn’t in
their best interests and there are worries about eugenics – where egg donors are selected on the basis of blonde hair, blue eyes and
stereotypical measures of ‘attractiveness’ for example. The law commissioners do not appear to have considered the likely impact of
any of these issues. There is no question about people’s thoughts about the NHS picking up the tab for the extra costs involved in
surrogacy and whether this affects their opinions on surrogacy itself. 62 There appears to have been no evaluation of the size of the
additional costs to the NHS and society. At a time when the NHS is under severe strain, and life changing therapies (for cancer, cystic
fibrosis etc) are not funded due to financial constraints it is a slap in the face to provide money for prospective parents to indulge
their parenting fantasies while denying patients access to drugs which are standard of care in other counties. 1.143 We invite
consultees’ views as to any additions or revisions that they would like to see made to the guidance published by the Department for
Health and Social Care for England and Wales. The guidance should be revised to clarify that surrogacy agreements are not legally
binding and that the birth mother has the right to change her mind at any time, for any or no reason. Healthcare professionals must
accept that her wishes are paramount and that the ‘intended parents’ have no legal right to override her wishes or decisions in
regards to her lifestyle or medical and health care, including during pregnancy, labour, childbirth and the postpartum period. All
health and care professionals should also be aware that the birth mother may be being coerced to engage in the surrogacy
arrangement by one or more persons, including her spouse or partner. If paid surrogacy is legalised, this will become more
prevalent, but it can still be present in so-called altruistic surrogacy arrangements. The guidance should make it clear that healthcare
professionals should be even more alert than normal to the possibility that she is being coerced and to ensure that they can speak to
her alone, including during labour, and that if she changes her mind about who is present in consultations, and the labour
ward/delivery suite, they must respect her wishes. 1.144 We invite consultees’ views as to how midwifery practice may better
accommodate surrogacy arrangements, in particular with regard to safeguarding issues. It is important that midwifery practice always
prioritises the wishes of the birth mother and the wellbeing of herself and the child. Paragraph 17.76 Consultation Question 108.
1.145 We invite consultees’ views as to whether there are any other legal issues in relation to surrogacy, not covered in this
Consultation Paper, that merit examination. It is of considerable concern that the law commissioners appear to have given no
consideration to the significant risk that women will be coerced into agreeing to participate in surrogacy 63 arrangements for
someone else’s benefit. This can be true in ‘altruistic’ surrogacy but is even more likely if substantial payments are involved. It is
well-known that women and girls are groomed and/or coerced into prostitution by partners and ‘boyfriends’ who act as their pimp
and take all or much of their earnings. This is a major route by which many women enter prostitution and is a major factor in
preventing their exit. There is no reason to expect that the same dynamics will not occur in relation to surrogacy if it is opened up
and provides opportunities to make significant amounts of money. If the law commissioners’ proposals are enacted, there must
therefore also be legislation that prohibits coercing a woman into a surrogacy arrangement. This should be a criminal offence and
carry a hefty penalty – in recognition that it is a human rights violation and so that it acts as a deterrent. That such a law would be
difficult to enforce just adds to the arguments for why paid surrogacy is a bad idea – and especially for women. It would be far better
to simply ban all surrogacy arrangements – or at the very least any payments beyond basic and essential expenses backed by receipts
and overseen by a judge. Paragraph 17.80 Consultation Question 109. 1.146 We invite consultees who are intended parents, live in
the UK, and have entered into a surrogacy arrangement that led to the birth of a child to tell us: (1) when the child was born; (2)
whether the arrangement was domestic or international and, if international, in which country the arrangement took place; (3)
whether the arrangement led to the making of a parental order in the UK; and (4) whether they are a: (a) opposite-sex couple; (b)
male same-sex couple; (c) female same-sex couple; (d) single woman; or (e) single man. N/A Paragraph 18.2 64 Consultation
Question 110. 1.147 We invite consultees who have experience of applying for a parental order in the UK to tell us: (1) whether the
surrogacy arrangement was domestic or international; (2) whether they had legal advice before the making of the parental order; (3)
whether they were represented by a lawyer in court; and (4) the cost of any legal advice or representation. N/A Paragraph 18.4
Consultation Question 111. 1.148 We invite consultees’ views as to the impact (social, emotional, financial or otherwise) of the
current law where the intended parents are not the legal parents from birth of the child born of the surrogacy arrangement.
Paragraph 18.6 Consultation Question 112. 1.149 We invite consultees to tell us what they have paid for, or to provide evidence about
the cost of: (1) medical screening; and (2) implications counselling (where possible separating out the cost of such screening, tests or
implications counselling from any other costs involved with fertility treatment). N/A 1.150 We invite legal consultees, who advise on
surrogacy and parental order proceedings, to provide evidence of what they would charge: (1) to provide advice sufficient to meet
the proposed requirement for independent legal advice discussed in Chapter 13; and 65 (2) to draft, advise on and negotiate the
written surrogacy agreement required for the new pathway. N/A Paragraph 18.8 Consultation Question 113. 1.151 We invite
consultees to tell us of the impact of: (1) the current requirement of a genetic link; and (2) any removal of this requirement in cases
of medical necessity: (a) in the new pathway; (b) in the parental order route for domestic surrogacy arrangements; or (c) in both
situations. Paragraph 18.11 Consultation Question 114. 1.152 We invite consultees who consider that they might be able to fulfil the
role of the independent professional discussed in Chapter 9 to tell us: (1) their profession; and (2) what they would charge to provide



such a service. N/A Paragraph 18.13 Consultation Question 115. 1.153 We invite consultees who are intended parents to give us their
views on the impact of our proposals for reform on their ability to enter into surrogacy arrangements and, in particular: (1) if
particular proposals will increase accessibility, and why; and 66 (2) if particular proposals will restrict accessibility, and why. N/A
1.154 We invite consultees who are surrogates to give us their views on the impact of our proposals for reform on their ability to
enter into surrogacy arrangements and, in particular: (1) if particular proposals will increase accessibility, and why; and (2) if
particular proposals will restrict accessibility, and why. N/A Paragraph 18.15 Consultation Question 116. 1.155 We ask consultees who
are intended parents to tell us: (1) whether the surrogacy arrangement was domestic or international; (2) what they spent, in total,
on the surrogacy arrangement(s) that led to the birth of their child(ren), including the cost of fertility treatment, payments to the
surrogate and payments to any surrogacy agency or organisation; (3) how they raised the funds for the surrogacy arrangement(s); (4)
what they spent on any fertility treatment prior to entering into a surrogacy arrangement (where that treatment did not lead to the
birth of a child); and (5) how they raised the funds for the fertility treatment. N/A Paragraph 18.18 Consultation Question 117. 1.156
We invite consultees’ views as to the specific impact of our proposals in Northern Ireland. Paragraph 18.20 67 Consultation Question
118. 1.157 We invite consultees’ views as to any other impact that we have not specifically addressed in this chapter, or the
preceding chapters, of this paper. It seems that before the law commissioners designed this consultation, they had already decided
that surrogacy is a positive thing and so legislation should enable it. This may be explained by a limited ‘pre-consultation’ mainly
focusing on people who already had a vested interest in surrogacy – ‘intended parents,’ women who claim to have had a positive
experience of surrogacy, and lawyers and other organisations who stand to make money from commercial surrogacy if it is given the
green light. It seems that the law commissioners did not consider women as a group to be key stakeholders in this endeavour. This is
a major error, because just as all women are affected by the institution of prostitution, so all women will be affected by any opening
up of commercial surrogacy in this country. It could even be argued that one of the key drivers of commercial surrogacy is a desire by
men to break the legal and cultural recognition of the unique bond between birth mother and child – and indeed the proposals to
make the ‘intended parents’ the legal parents from the moment of birth are a major step in this direction, and are likely to have a
significant impact down the line – potentially affecting the status of all women. Paid surrogacy opens up enormous potential for
abuse and risks spouses, partners and other family members coercing a woman into engaging in commercial surrogacy for their (and
not her) financial benefit. This will be a potential risk for thousands of women, which appears to have been completely overlooked
by the law commissioners. UK and Scottish Law Commissions are obliged to comply with the Public Sector Equality Duty (PSED) when
carrying out public functions, such as this consultation. There doesn’t appear to be any evidence they have done so, because they
have not provided their equality considerations and impact assessments. As surrogacy has a very different impact on women and
children than on adult males, we believe the law commissioners are in breach of equality legislation. The Equality and Human Rights
Commission describes the obligations under the PSED to have due regard to the need to:  Eliminate unlawful discrimination,
harassment and victimisation and other conduct prohibited by the Act.  Advance equality of opportunity between people who share
a protected characteristic and those who do not.  Foster good relations between people who share a protected characteristic and
those who do not. 68 There are many ways in which opening up surrogacy in the UK is likely to worsen women’s position relative to
men’s, and the relationship between the sexes. Any loosening of the laws around surrogacy could therefore be considered
discriminatory. Surrogacy is also likely to have an impact on the relations between the different generations. Imagine the rage that
young people may feel when they discover that their ‘parents’ not only bought them but took advantage of their birth mothers. It is
of major concern that the law commissioners’ ethical arguments hinge on ideas that are not based on any recognised human rights
instruments – such as the idea that ‘procreative liberty’ confers some kind of human right to surrogacy and the idea that a woman has
a human right to be a ‘surrogate.’ These arguments do not hold up to scrutiny and have been clearly rejected by the UN Special
Rapporteur.* It is shocking that the proposals for the ‘new pathway’ violate many of the recommendations of the UN Special
Rapporteur that are designed to guard against the sale of children and the exploitation of birth mothers, including:  The birth
mother must be accorded the status of legal mother at birth, and must be under no contractual or legal obligation to participate in
the legal or physical transfer of the child.  All payments to the birth mother must be made before the legal and physical transfer of
the child and must be non-reimbursable – even if she decides not to relinquish the child.  The birth mother’s choice to transfer the
child “must be a gratuitous act, based on her own post-birth intentions, rather than on any legal or contractual obligation.”  Pre-
conception checks, while encouraged, cannot take the place of appropriate welfare checks after the birth of the child.  Decisions
about parentage and parental responsibility must be made by a court or other competent authority on an individual basis after the
birth with the best interests of the child being paramount. The consultation is confusing and it does not conform to the government’s
consultation guidelines. There are too many questions, they are too detailed and do not ask the important high-level questions –
such as whether you think surrogacy can ever be ethical, etc. For all these reasons, the law commissioners should go back to the
drawing board and start again from the position of women’s and children’s human rights. If it is found that there is no way to
liberalise surrogacy law that is compliant with obligations under international treaties such as CEDAW and the UNCRC and its first
optional protocol, then the law must not be liberalised. * https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx
Paragraph 18.22
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Dear  at Law Commission,
 
Nagalro fully endorses the response from PROGAR to the Law Commission’s consultation
on Surrogacy and is not submitting its own response.
 
About Nagalro.  Nagalro is the professional association for Family Court Advisers, Children’s
Guardians and Independent Social Workers.  It has approximately 700 full members in England
and Wales who represent the interests of children in a range of public and private law
proceedings. Our members are senior, highly experienced children and family social workers
who work in a variety of roles.  Members also act as Children’s Guardians and Family Court
Advisers for the Children and Family Courts Advisory and Support Service (Cafcass) where they
work in tandem with children panel solicitors to represent the interests of children in care and
other family proceedings.  Many work as independent social workers and risk assessors providing
expert witness reports in a wide range of complex cases coming before the family courts; in
fostering and adoption agencies; in independent practice providing therapeutic services; as
academics; as supervisors, mentors and consultants.  Members have significant experience as
managers, chairs of Adoption Panels and other specialist social work practitioner roles.  Our
members are primarily concerned to promote the paramount welfare of vulnerable children who
are involved in family court cases.  They have an important role in enabling the child’s voice to be
heard in court proceedings, so enabling compliance with Article 12 of the United Nations
Convention on the Rights of the Child.  They assist family courts to reach decisions about what
plans will safeguard the child’s interests and best provide for their future welfare.
 
Please be so kind and confirm receipt of this email.
 
Kind regards

 
 

Nagalro         
PO Box 264, Esher, Surrey, KT10 0WA
t: 01372 818504  f: 01372 818505
www.nagalro.com
nagalro@nagalro.com
 
This email and any files transmitted with it are confidential and solely for the use of the intended
recipient. If you receive this in error, please do not disclose any information to anyone, notify the
sender at the address above and destroy all copies. Although we have endeavoured to ensure that
this email and any attachments are free from any virus we would advise you to take any necessary
steps to ensure that they are actually virus free.
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